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MEMORANDUM. 

EARLY  in  this  term  John  Hullock,  of  Grays-Inn, 
Esq.  was  called  to  the  degree  of  the  Coif,  and  gave 
rings  with  the  motto  Auspictum  melioris  (Em. 


Everett  v.  Cooch.  March  9. 

^HIS  was  an  action  of  assumpsit  against  the  Defend-  Where  a  turn- 
ant,  as  the  treasurer  appointed  under  a  turnpike  p*k««rt  direct- 
act,  55  6-  3-9  for  repairing  the  middle  division  of  the  ponon  had 

road  from  Bcn/ston  to  Wandesford  bridge,  and  from  cauw  of  action 

agahitt  the  ju»- 
ticet,  he  thoold  sue  the  treasuren :  Held  that  the  action  against  the  treasurer  wfs 
substituted  only  for  such  action  as  iftight  be  nudntained  against  the  whole  body  of 
trustees,  and  that  an  action  would  not  he  against  him  for  the  act  of  five  truttfes , 
though  they  formed  a  quorum. 

Vol.  VII.  B  Hunting-^ 


CASES  IN  TRINITY  TERM       ' 

1816.       Hwiiingdoti  to  Somersham.     The  Plaintiff  averred  that 
on  the  day  of  the  first  meeting  of  the  trustees  therein 
appointed,  he  was  the  lessee  under  a  lease,  granted  by 
virtue  of  former  acts^  of  the  tolls  received  at  the  God* 
manchester  gate,  at  the  Annual  rent  of  685/.,  for  a  term 
of  three  years ;  that  the  new  act  enacted,  that  on  the 
day  of  the  first  meeting  of  the  trustees  for  carrying  that 
act  into  execution,  the  then  existing  lease  of  the  tolls, 
payable  at  the  Godmanchester  gate,  should  determine ; 
and  if  the  lessee  thereof  should  make  it  appear,  or 
prove,  to  the  trustees,  that  any  loss  or  injury  would  be 
sustained  by  him   in  consequence  thereof,  then  any 
five  or  more  trustees  were  authorized  and  required  to 
make  a  just  and  fair  compensation  and  satisfaction  for 
the  same,  to  the  lessee ;  that  the  Plaintiff's  lease  of  the 
UA\%  at  Godmanchester  gate,   was  thereby  determined ;. 
that  the  Plaintiff  afterwards  made  it  appear,  and  proved, 
to  tiic  trustees,  that  a  loss  to  the  amount  of  1 1 2/.  1 05. 
was  sustained  by   him    in    consequence   of  his  lease 
having  so  determined,  by  reason  whereof,  and  by  force 
of  the  new  act,  the  trustees  became  liable  to  make  a  fair 
and  just  compensation  and  satisfaction  to  the  Plaintiff 
for  such  loss,  and  being  so  liable,  they,  in  consideration 
thereof,  afterwards  promised  tlie  Plaintiff  to  make  him 
such  compensation,  when  requested;    that    112/.    105. 
was  a  fair  compensation,  whereof  the  trustees  had  no- 
tice, and  were   requested  to  pay,  but  had  not  paid. 
This  cause  was  tried  at  the  Huntingdan  Spring  assizes^ 
1 8 16,  before  IVood  B.,  when  it  appeared,  that  the  act 
referred  to  contained  a  clause,  of  which  the  substance 
IS   above  correctly  alleged,  and   also  enacted,  that  if 
the  trustees  should  neglect  or  refuse  to  make  a  fair  and 
just  compensation  for  any  loss  and  injury  which  might 
be  sustained  by  vacating  the  lease,  such  compensation 
bhould  and  might  be  sued  for  m  any  court  of  record 

II  at 
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at  Westminster^  and  also  a  clause,  "  that  in  case  any 
person  should  deem  himself  aggrieved  by  any  thing  done 
by  the  trustees  under  that  act,  he  should  sue  the  trea- 
surer.  The  Defendant  was  treasurer,  and  the  Plaintiff 
had  been  lessee  of  the  tolls  at  the  Godmanchester  gate, 
for  a  term,  of  which,  when  nine  months  were  unexpired, 
the   Plaintiff  delivered  to  the  trustees,  at  their  first 
meeting  upon  their  request,  an  account  of  his  receipts ; 
by  which  he  made  it  appear,  and  offered  to  prove,  that 
he  made  a  profit  of  150/.  per  anmnn  by  that  gate, 
claiming  that  the  whole  receipts,  after  deducting  the 
rent,  were  his  profit,  and  he  required  a  compensation 
on  that  basis.  The  trustees  thought  his  demand  too  high, 
and  said  they  must  postpone  the  consideration  of  the 
compensation  till  the  new  tolls  were  leased,  and  adjourned 
the  meeting,  promismg  to  consider  of  it.     At  the  ad- 
journment the  Plaintiff  became  the  highest  bidder  for 
the  new  tolls,  upon  terms  which  were  more  beneficial 
to  him  than  the  lease  of  the  old  tolls  bad  been,  and  the 
trustees,  thinking  that  the  net  profits  under  the  nev/ 
lease  exceeded  th^  whole  receipts  under  the  old  lease, 
informed  the  Plaintiff  that  they  considered  the  benefit 
which  he  would  thereby  receive,  to  be  a  sufficient  compen- 
sation for  the  loss  he  had  sustained  by  vacating  the  old 
lease.     Frere  Sexjt  for  the  Defendant,  objected  that  the 
Plaintiff  was  not  entitled  to  recover,  because  he  had  not 
proved,  by  evidence  to  the  trustees,  the  extent  of  his 
damage.     Wood  B.  thought  that  the  account  exhibited 
had  sufficiently  made  some  damage  appear,  and  that  it 
sufficed  if  one  branch  of  the  alternative  were  satisfied. 
The  Defendants  then  offered  evidence  of  the  value  of 
the  new  leases ;  Wood  B.  thought  that  the  measure  of 
compensation  was  the  value  of  the  old  lease,  and  that 
whether  the  Plaintiff,  or  a  stranger,  were  the  tenant  of 
the  new  tolls,  and  what  was  the  value  of  the  new  leasee 

B  2  was 
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^^^^'        was  a  matter  wholly  irrelevant.     The  jury  found  a  ▼er* 
£v£iiBTT     ^^^^  '^^  ^^  Plaintifl^  with  156/.  135.  6d.  damages,  sub- 

v.         ject  to  a  point  reserved. 
Coocu. 

Frere  Serjt*  in  Easter  term  obtained  a  rule  nisi,  either 
to  set  aside  the  verdict,  and  enter  a  nonsuit,  or  to  arrest 
the  judgment. 

Blosset  Seijt  shewed  cause  against  this  rule.     First, 
the  new  lease  was  no  compensation :  the  Plaintiff  was 
the  purchaser  of  it  at  its  full  value,  being  the  highest 
bidder.    Next,  when  the  trustees  awarded  to  the  Plain- 
tiff as  compensation,  that  which  is  no  compensation, 
they  were  guilty  of  a  refusal  to  compensate*    If  the 
Plaintiff  at  fifst  demanded  too  much,  that  did  not  dis- 
charge them   from  giving  what  he  was  entitled   to. 
Next,  the  action  given  by  the  statute  is  not  an  action 
for  damages  for  not  compensating,  but  an  action  for 
the  compensation  itself.     Debt  lies  upon  any  statute 
which  gives  an  advantage  to  another  for  the  recovery 
of  it.  (a)     And  where  debt  formerly  lay,  indebitatus  a^ 
sumpsii  may  now  be  maintained.     The  action  is  pro- 
perly brought  against  the  treasurer,  because  the  statute 
so  directs.    And  an  express  promise  by  the  trustees,  is 
both  averred  in  the  declaration,  and  is  supported  by 
evidence  of  an  express  promise ;  but  if  evidence  of  the 
express  promise  were  wanting,  it  would  be  intended 
after  this  verdict 

Per  Curiam^  stopping  Frere.  The  act  puts  the  trea- 
surer in  the  place  of  the  trustees,  but  this  action  sup^ 
poses  that  if  the  act  had  not  substituted  the  treasurer, 
the  Plaintiff  might  have  sued  the  entire  body  of  trus-» 
tees.    The  act  of  those  trustees  who  were  present  at 

{a)  Co.  Dig.  Dett.  A.  9. 
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ffie  meeting,  and  promised,  wonld  not  render  the  whole 
body  liable  to  an  action.  This  is  a  strange  clause^  and 
the  Plaintiff  is  mider  great  difficulties :  but  the 
only  office  of  the  Court  at  present,  is  to  decide 
whether  this  form  of  action  can  be  maintained.  It 
,  cannot  be  upheld,  'as  being  confirmed  by  the  verdict, 
because  the  objection  was  taken  at  nisi  priiis.  We 
will  not  tmdertake  to  say  whether  the  legislature  may 
not  have  introduced,  with  intention  to  give  a  remedy,  a 
clause  which  proves  ineffectual,  but,  as  the  case  stands, 
there  must  be  judgment  of 

Nonsuit 


1816. 


Everett 

COOCH. 


June  X51 


Edmunds  v.  Watson. 

^  "fOPLEY  SerjU  had  obtained  on  behalf  of  the  late 
sheriff  of  York^  upon  the  authority  of  Alchin  v. 
Wdb  {a)f  a  -rule  nisi  for  discharging  a  rule,  whereby 
the  Defendant  called  on  the  sheriff  to  return  a  writ  of 
fieri  faciasj  under  which  the  sheriff  had  seized  a  boat 
of  the  Defendant's,  and  had,  by  the  Defendant's  special 
authority,  delayed  to  sell,  and  had  retained  the  posses- 
sion, until  the  Defendant  afterwards  paid  the  debt,  and 
costs  and  poundage,  which  die  sheriff  insisted  on 
receiving  before  he  would  give  up  the  possession  of  the 
boat :  the  Defendant  had  commenced  an  action  against 
the  sheriff  for  extortion,  in  furtherance  of  which,  he 
wished  to  obtain  the  evidence  of  the  sheriff's  return. 


A  Defendant, 
whose  goodt 
have  been 
taken  under  a 
fieri  facias^  is 
entitled  to  call 
on  the  sheriff 
to  return  the 
writy  whether 
the  goods  have 
been  sold  to 
another,  or  re- 
deemed by 
himself. 


Shepherdj  Solicitor-General,  shewed  cause.  Wherc- 
ever  the  sheriff  under  the  ^eri  facias  has  levied  the 
monc}',  he  is  bound  to  return  the  writ     In  this  cafe 


(rt)  5  Term  Rep.  470. 
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he  has  seized  the  goods,  though  he  has  not  sold  them, 
but  the  owner  has  redeemed  them,  and  that  is  a  levy 
under  the Jleri  facias :  the  sale  is  no  necessary  part  of  a 
levy,  or  at  least  the  owner  may  be  the  purchaser  of  hb 
own  goods. 


Copley  Serjt.  in  support  of  his  rule.  This  is  precisely 
Alchin  y.  Wells ;  there  the  Court  held  there  must  be  no 
poundage,  because  there  had  been  no  actual  sale. 

GiBBS  C.  J.  The  Defendant  is  entitled  to  have  the 
writ  returned,  for  this  reason ;  the  sheriff  must  return 
that  he  has  levied  the  money,  and  shew  what  he  has 
done  with  it,  viz.  that  he  has  paid  it  over  to  the  Plain- 
tiff; it  will  then  appear  that  the  Defendant  is  dis- 
charged, but  until  then,  the  Defendant  may  be  in  some 
danger  of  further  proceedings :  but  let  it  not  be  sup- 
posed that  we  now  decide  whether  the  sheriff  is,  or  is 
not  entitled  to  the  money  which  he  has  received  for 
poundage :  we  give  no  opinion  on  that  subject.  I  take 
it  to  be  clear,  that  where  the  Plaintiff  delivers  a  writ  to 
the  sheriff  to  be  executed,  and  money  is  paid  to  the 
sheriff  by  the  owner  of  ihe  goods,  the  Plaintiff  is 
entitled  to  call  on  the  sheriff  for  a  return  of  the  writ ; 
and  tlic  right  of  the  Defendant  is  reciprocal. 

Rule  discharged,  but  without  costs. 


IN  Tif£  FiFlT-SIXTH  YeAR  OF  QEORGE  IIL  7 

IBIG. 

Agutter  v.  Wilson,  ^^^  '5- 

^OPLEYSerjL  had  obtained  a  rule  nisi  to  discharge  If  a  creditor, 

the  Defendant  out  of  custody,  upon  Uie  ground  that  ^^^^i^* 

in  the  we^ly  allowance  of  35.  6d.  which  the  I^aintiff  custody,  payt 

was  bound  to  make  him,  there  had  be«i  delivered  a  •"T  P"*  ^  "*« 

weddyaBow- 

Irench  sixpence.  ance  in  a  ipu. 

rioutorfioccigA 

Onsfov  Seijt^ shewed  cause  upon* the  ground  that  ^^^^.  * 
ilSs  sum  had  been  paid  to  the  turnkey  for  the  De-  pcnoe^  the  De- 
fendant's use,  and  that  the  turnkey  had  accepted  the  ff  n^ant  it  en- 

.     .  . ,  ...  1    ,         ,        ,    titled  to'mi 

com  m  question  without  objection,  and  that  though  digc]},^*^ 

the  Defendant,  relying  on  a  similar  transaction  in  a     The  turnkey 

former  wedc,  had  never  accepted  any  part  of  this  sum,  ®^  *  P™^  " 

/•J        ^^^  iuch  an 
yet  that,  through  the  turnkey's  agenc}',  the  Defendant  ^g^^  f^p  ^ 

had  waved  the  objection.  priwner  con- 

fined in  exe- 

But  The  Court  held  that  the  French  sixpence  was  i^j,  aixeptaniM 

dearly  not  a  good  payment,  because  it  was  not  the  of  tpuriout 

money  of  this  country,  and  that  tlie  turnkey  was  not  ^"[^ Pf** 

c  r     J  1       oftheprwon- 

for  this  purpose  such  an  agent  of  the  Defendant  that  er's  allowance, 

his  acquiescence  could  bind  the  Defendant,  and  made  ^  ^^  ^^ 

the  rule  **  ^'^' 

Absolute. 
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18t6. 

June  1%.  Hill  v^  The  Sheriff  of  Middlesex. 

An  examined^  TN  this  action  it  was  necessary  to  prove  who  was  the 
^^^^^jj^^^  bailiff  to  whom    a  warrant  was    delivered  to  be 

{iled>andof      executed.     That  fisu^t  has  often  been  proved  by  pro« 

th^indone-       ^  ^      ^j^^  ^j.    ^^^    ^j^^    bailiff's  name    indorsed 

meat  diereon»  ^ 

on  wluch  writ  thereon,  and  by  evidence  that  his  name  has  been  so 

ismdonedy  written  thereon  by  some  one   in  the  sheriff's  office 

^^^^*J  authorized  so  to  do^  at  the  time  when  the  warrant 

authority^  the  has  been  returned.     Upon  the  trial  of  the  present 

xiamsof  the  cause,  at  the  Westminster  sittings  after  the  last  term, 

bailiff  employ  o  ' 

ed  to  make  the  before  GibbsC.J*,  the  Plaintiff  produced  only  an 
levy,  if  no  examined .  copy  of  the  writ,  which  had  been  returned 
«¥idence^to  ^^^^  ^^^  inventus^  and  filed ;  on  the  back  of  the  copy, 
the  bailiff  to  indeed,  was  written  the  copy  of  a  name,  which  was 
employed  by  ^  proved  by  external  evidence  to  be  the  bailiff's  name; 
dence  not*  be-'  ^"^  there  was  no  evidence  tliat  the  name  indorsed  on 
ing  added  that  the  writ  itself  was  writtoi  thereon  by  any  person 
the  mdoiw.      authorized  so  to  do.     Gibbs  C.  J.  therefore  held  that 

ment  of  the 

bailiff's  name    this  oopy  was  no  evidence  to  prove  that  the  warrant 

on  the  writ       y^^  made  to  that  bailiff,  and  nonsuited  the  Plaintiff; 

itself  was  flMde 

by  Che  sheriff's  ^"^  ^^  ^his  day,  upon  motion  made  to  set  aside  the 

autliority.         nonsuit  by  Lefts  Seijt,  who  observed  that  in  the  only 

two  reported  cases  on  the  point,  Macneil  v.  Per^ 
chard  (at),  and  Blatch  v.  Archer  (A),  the  objection  never 
was  taken,  the  Court  held  that  the  evidence  was  pro- 
perly rejected,  and 

Refused  the  rule. 
(a)  X  Esp.  »63.  {h)  Cvwp*  63. 


IN  THfi  Fifty-sixth  Year  of  GEORGE  IIL 


1816. 


Do£,  on  Demise  of  Locke,  v.  Franklxk.  jung  19. 

nPHE  Plaintiff  having  obtained  from  the  Defendants  Where  a  land- 
in  possession,  who  were  merely  nominal  Defend-  ^       ^* 
ants,  [their  landlord  defending,  the  ejectment  at  his  own  defradiog  an 
expenoe^  though  in  the  tenants'  names,]  a  cognamt  of  the  Qcctment  in 
action  and  a  retraxit  of  the  plea,  and  having  signed  ioitenue  te- 
judgment  thereon ;  Shepherd^  Solicitor  •General  had  ob*  nant»whogives 
tained  a  rule  nisi  for  setting  asidp  the  judgment,  and  i^*2i^''  d 
delivering  up  the  retraxit  and  cognovit  to  be  cancelled,  cognovit  of  ^t 

and  for  admittin£r  the  landlord  to  defend    on    the  sctioii,the 

_.  Court  will  eet 

^^^™*»^  ™^  aiide  the  rr^ 

traxitvadeog" 

Vaughan  Serjt  shewed  causey  and  contended,  that,  as  novi^,  and  per- 

the  landlord  had  not  obtained  a  rule  to  defend  as  land-  nut  the  lessor 

lord,  the  Defendants  were  std  juris  to  manage  their  i^m^Uof^ 

cause  as  they  would;  but  the  Court  said,  that  as  the 

Plaintiff  knew  the  cause  was  conducted  by  the  landlord's 

attorney,  and  at  his  expence^  and  these  poor  labourers 

knew  nothing  about  the  matter,  the  judgmait  ought  to 

he  set  aside. 

Rule  absolute. 


Mason  ^.  Corder.  June%o. 

HTHIS  was  an  action  brought  by  the  Plaintiff  to  re-  It  it  incum- 
cover  damaires  from  the  Defendant  for  the  non-  ^^^^^the 

r^  1     ^  ft       vendor  of  a 

performance  of  an  agreemeent  made  on  8th  AprH,  after  leaae  which 
inspection  by  the  Defendant  of  a  leasee  to  purchase  the  contains  a  re- 
rcsidue  of  the  term  therein  granted,  of  a  fiurm ;  and  it  ai^jn^" jHcn- 
was  stipulated  that  the  Plaintiff  would  assign  to  the  ation,  to  prove 
Defendant  or  his  nominee,  the  residue  of  that  term,  t^  h«  ^^a 

tobtained  the 
lessor's  consent  to  he  assignment. 
SemhU  that  a  condition  cannot  be  released  upon  condition*    Per  GMs  C.  J. 
Under  a  contract  for  the  purchase  of  the  r^due  of  an  old  term,  a  purchaser  is 
not  bound  to  accept  a  similar  new  lease ;  for  the  former  difiers  in  value  from  the 
latter,  the  residue  of  aa  old  term  being  in  certain  respects  more  advaatagtous. 

and 
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and  that  the  Defendant  should  on  the  28th  Ajn-il  pay 
1 80/.  for  manure,  and  on  29th  September  pay  for  grow- 
ing grass,  clover,  and  tares,  at  52.  per  acre,  and  that 
the  growing  wheat  and  beans  should  be  then  vahied, 
and  paid  for  on  25th  December :  the  Defendant  was  to 
have  immediate  possession.  He  paid  100/.  on  account, 
upon  an  understanding  that  the  landlord  would  assent 
to  any  thing  that  was  reasonable,  and  was  let  into 
possession,  and  received  the  custody  x>{' the  lease,  which 
he  submitted  for  examination  to  his  solicitor :  he  after- 
wards objected  diat  it  contained  a  covenant  not  to 
assign  without  the  lessor's  permission  in  writing,  and  to 
certain  other  obnoxious  covenants.  The  parties  treated 
with  the  lessor  for  a  new  lease  to  the  Defendant,  which 
should  not  contain  similar  covenants,  in  lieu  of  the 
present  lease;  but  as  the  lessor  would  grant  only  a  lease 
containing  all  the  same  covenants,  the  Defendant  would 
not  accept  it.  Tie  lessor  had  declared  that  he  was 
willing  to  aec^  any  respectable  tenant  The  Plaintiff 
had  written  to  the  Defendant  tendering  an  assignment, 
but  no  evidence  was  reported  of  the  tender  of  any  written 
licence  for  it  from  the  lessor.  The  Defendant  occupied 
the  land  uqtil  after  the  harvest,  when  he  quitted  the 
farm;  the  declaration  averred  that  the  Plaintiff  had 
always  been  ready,  and  offered  to  assign,  but  that  the 
Defendant  had  refused  to  nominate  an  assignee)  or  ac- 
cept an  assignment,  or  to  pay  the  residue  of  the  prices 
Abbott  J.,  before  whom  the  cause  was  tried  at  the 
Cheimsfbrd  Spring  assizes  18161  thought  that  the  De- 
fSmdant  had  by  his  conduct  waved  his  objections  to  the 
obnoxious  covenants,  and  that  if  the  jury  thought  the 
lessor  would  have  granted  a  new  lease,  or  consented 
to  an  assignment  of  the  old  one,  the  Defendant  was 
bound  to  take  it  The  jury  found  a  verdict  for  the 
Plaintiff. 


Copley 


^y 


IS  THE  Fifty-sixth  Year  of  GLEORGE  III. 


11 


Copley  SerjL  in  Easter  term  moved  for  a  rule  nisi 
to  set  aside  the  verdict,  and  have  a  new  trial,  up^n  the 
ground  that  the  objection  to  the  covenant  not  to  assign 
went  to  the  very  root  of  the  title,  and  therdbre  could 
not  have  been  waved  by  the  Defisndant's  possession; 
but  he  admit^  that  the  attention  of  the  learned  Judge 
had  not  been  distinctly  called  to  this  view  of  the  case: 
he  also  moved  in  arrest  of  judgment,  that  the  Plaintiff 
had  not  shewn  on.his  count  that  he  was  able  to  assign 
the  lease,  or  to  make  a  good  title  to  it  He  cited 
Philips  V.  Fielding  (a),  Luxton  v.  Bobinson  (i),  Duke 
of  St.  Jlban's  v.  Shore  (c),  MaHin  v.  Smith,  (d) 

Best  SerjL  now  shewed  cause  against  this  rule.  He 
contended  that  a  similar  lease,  to  be  newly  granted  by 
the  lessor,  was  not  the  thing  contracted  for,  but  an 
assignment  of  that  leasee  which  the  Defendant  had  in- 
spected before  his  purchase^  and  therefore  ooald  not 
object  to  any  of  the  covenants  it  contained.  He  intimated 
that  if  the  lessor  had  given  his  consent  to  the  assign- 
ment in  conditional  or  restrictive  terms,  he  might,  not- 
withstanding the  doctrine  of  Dumpm^s  ca8e(<r),  have 
restrained  the  Defendant  from  subsequmtly  assigning 
without  consent,  and  the  practice  of  lessors  was  such  {f). 
It  was  no  part  of  the  bargain  that  the  Defendant  should 
have  liberty  to  re-assign;  and  an  assignment  whidi 
would  leave  the  Drfendant  at  liberty  to  assign  over, 
would  not  be  the  same  lease  contracted  for.  He  ad- 
mitted that,  according  to  LUyd  v.  Crisp  (g),  it  was  in- 
cumbent on  the  Plaintiff  to  obtain  the  lessor^s  consent 
to  the  assignment,  but  said,  that  at  the  trial  there  was 


1816. 


(«)  %H.BL  123. 

(b)  %  Doug.  6«o. 

(c)  I H.  BL  a?©. 
{d)  SEastf  55S» 
(e)  4  Co.  Rtp.  119. 


(/)  GiBbs  C.  J.  intimated  diat 
thfere  would  be  great  difficnky  in 
efiectuating  tuch  a  rettriction,  for 
that  the  doctrine  in  Dumpot^% 
caae  is,  that  the  condition  is  in^ 
diTisibk. 

[g)  Ante^  V.  a49» 

abundant 
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abundant  evidence^  though  it  did  not  appear  on  the 
report,  that  the  Plaintiff  had  obtained  thclessor's  fulle!>t 
consent  to  the  assignment  He  insisted,  however,  that 
it  was  unnecessary  for  the  Plaintiff  cither  to  aver  or  to 
prove  either  possession  or  title ;  for  inasmuch  as  days 
certain  were  fixed  for  payment  of  the  several  instal- 
ments, it  was  no  condition  precedent  to  the  payment  of 
the  money,  that  the  lessor's  consent  should  be  obtained, 
or  the  assignment  first  executed  or  tendered,  secus 
where  the  money  was  agreed  to  be  paid  upon  having  a 
title  and  assignment,  for  which  he  cited  Pordage  \\ 
Cole  (a),  and  Smith  v.  Woodhouse  (A).  Upon  the  con- 
struction of  this  agreement,  there  was  as  much  ground 
to  say  that  the  assigmpent  was  intended  to  precede  the 
first  instalment,  as  any  of  the  rest ;  but  it  was  clear,  by 
the  term  that  possession  was  to  be  instantly  given, 
while  the  first  instalment  did  not  become  due  till 
28th  Aprils  that  the  assignment  was  not  to  precede  the 
first  instalment,  and  therefore  was  not  a  condition  pre- 
cedent to  any  of  the  payments. 


Copley,  who  would  have  supported  his  rule,  was 
stopped  by  the  Court 

There  is  a  wide  difference,  according  to  Dumpor^s 
case,  between  the  purchase  of  the  residue  of  a  term 
under  a  lease  which  contains  a  condition  against  alien- 
ation without  licence,  accompanied  with  a  licence  for 
the  assignment,  and  a  new  lease  for  the  like  teim,  con- 
taining a  similar  condition:  for  according  to  that  case, 
the  condition  not  to  alienate  is,  by  the  licence,  gone 
for  ever ;  and  therefore  this  Defendant  might  well  refuse 
to  accept,  in  lieu  of  the  residue  of  the  old  term,  a  new 
lease  sulijject  to  such  a  condition  as  the  lessor  insisted 
on ;  an  assignee,  too,  has  a  right  to  get  rid  of  his  re- 

(a)  I  fVmst  Saundt  319.  e.  {b)  z  Ne<w  Rep.  132» 

sponsibility 
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sponsibility  by  assigning  over,  and  therefore  the  value 
of  the  residue  of  the  term  differs  in  that  quality  also 
from  a  new  lease.    The  grievance  of  which  the  Plaintiff 
complains  by  his  declaration,  is  the  Defendant's  faihure  to 
accept  an  assignment  of  the  term;  it  is  incumbent  on  the 
Plaintiff  to  shew  that  he  had  done  all  which  was  requisite 
on  his  part,  namely,  as  was  held  in  Uoyd  v.  Crispy  that  he 
hadobtained  the  lessor's  consent  in  writing  to  the  assign- 
ment, which  is  not  distinctly  proved,  though  the  agree- 
ment is  sufficiently  stated  in  the  declaration.      The 
Plaintiff  would  escape  the  necessity  of  resting  on  the 
points  on  which  his  case  has  been  argued,  if  there  were 
before  the  Ck>urt  distinct  evidence  of  the  lessor's  spe- 
cific consent  to  the  assignment  contracted  for :  it  has 
been  iairly  argued  for  the  Plaintiff,  and  it  does  appear 
manifest  from  the  circumstances,  that  like  as*  in  judges' 
reports  of  a  trial  many  things  are  often  taken  fbr 
grxmted,  which  must  necessarily  have  passed,  but  were 
thought  not  disputable,  so  it  may  have  happened  in 
the  present  case.     This  action  cannot  be  maintained, 
unless  the  Plaintiff  did  offer,  and  was  able^  and  shewed 
that  he  was  able,  to  do  that  for  which  he  had  agreed. 
The  Plaintiff's  counsel  admits,  and  in  so  doing  he  haa 
not  admitted  too  much,  that  it  lay  on  him  to  procure 
every  thing  necessary  to  make  his  assignment  valid, 
namely,  his  landlord's  consent.     He  has  admitted  also 
that  the  obtaiiting  a  derivative  lease  would  not  be 
tantamount,  for  it  would  leave  the  Defendant  subject, 
as  lessee,  to  burthens  to  which  the  assignment  would 
not  leave  him  liable.    Possibly  the  Plaintiff  may  prove 
that  circumstance  on  another  trial,  which  does  not  ap- 
pear on  this  report,  that  the  Plaintiff  was  in  a  condition 
to  procure  and  did  procure  that  which  he  was  bound  to 
procure,  the  assent  of  the  lessor. 

Rule  absolute  for  a  new  trial  on  payment  of  costs. 
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(IN  THE  EXCHEQUER-CHAMBER.) 
Ji*>^  »<>•  DwYER  V.  GuRuy  and  Others. 

§ 

Upon  a  con-  T  T  PON  the  affirmance  in  error,  in  the  Exchequer* 
^"^'®  T^^  chamber,  of  judgment  in  an  action  on  promissory 

dividends  in  notes,  and  also  on  a  special  agreement  made  by  the 
the  mean  time.  Defendant  to  replace  stock  in  the  funds,   which  had 

•^u^eive  da-  ^^^  '®"^  ^™»  ^^^  ^"  ^^®  meantime  to  pay  half-yearly 
mages  for  the  sums  equal  to  the  dividends,  as  they  accrued,  the 
value  of  the      verdict  comprising  interest  on  the  notes,  and  dividends 

stocky  and  the  ,  ,        °    ^        ,         .  ^    ,  ,.         rwr  ^ 

amount  of  the  ^^  ^^  stock,   up  to  the  time  of  the  verdict,   nesf 

dividends,  yety  moved  for  interest,   (not  for  further  dividends,)  on 

upon  affirm-     ^  ^^  capital  sums  recovered,  up  to  the  time  of  the 

ancem  error  *  ^     r 

of  the  judg-      affirmance. 

°>«n^*«    .  Rule  absolute. 

measure  of  m- 

crease  b  not 

the  further  dividends  that  may  have  accrued,  but  interest  on  the  damages  given  a» 

the  value  of  the  capital  stock. 


(IN  THE  COMMON  PLEAS.) 

Jtme  %%.      HuTTON  and' Others,  Assignees  of  Strombom, 

a  Bankrupt,  v.  Bragg. 

The  owner  of  Tjj  trover  for  70  pipes  of  wine,  averred  to  be  the 

firafor  the  property  in  the  first  count  of  the  bankrupt,  in  the  se- 

hire  stipulated  oond,  of  the  Plaintiffii  as  his  assignees,  at  the  sittings 

by  charter-  ^j^^.   Michodmos  term    181  c,    at    Guildhall^    before 

party  for  the  ^' 

voyage,  on  the 

goods  shipped  by  the  charterer ;  because  the  latter  is  the  owtier  of  the  ship  for  the 

voyagci  and  the  first  owner  has  no  possession  of  the  ship  or  goods,  without  which 

there  can  be  no  lien. 

DaU^s 
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Dallas  J.,  a  verdict  was  found  for  the  Plaintifis, 
subject  to  a  case.  The  Plaintiffs  were  tlie  as- 
signees of  «/.  Strambna,  who  committed  an  act  of 
bankruptcy  on  5th  Megf  1815,  and  against  whom 
on  25th  August  a  commission  issued.  The  Defend- 
ant, on  30th  September  18145  chartered  his  ship  the 
Neptune  to  the  bankrupt  for  a  voyage  from  Lotidon 
to  the  Cape  of  Good  Hopcj  where,  after  delivering 
the  outward  cargo,  she  was  to  take  in  another  for 
Londo9i^  the  master  having  liberty  to  reserve  the  cabin 
for  his  sole  use,  and  the  usual  accommodation  for  his 
crew  and  ship's  stores;  and  70  running  days  being  al- 
lowed for  loading  and  discharging  the  homeward  and 
outward  cargoes:  the  bankrupt  covenanted  to  pay  the 
Defendant  or  his  assigns  freight  for  the  voyage  out  and 
home,  2100^.,  with  5  per  cent,  primage ;  to  be  paid,  one- 
fourth  thereof  by  bills  on  London  at  two  months,  one- 
fourth  by  like  bills  at  four  months  from  clearing  out 
from  the  custom-bouse  of  London^  one-fourth  by  go-- 
verrunent  or  approved  bills  on  London  within  10  days 
after  discharging  the  cargo  at  the  Cape^  and  the  re- 
mainder by  bills  at  diree  months  fram  the  vessel  being 
reported  inwards  at  the  port  of  London :  the  freighter 

had  liberty  to  keep  the  ship  on  demurrage  days, 

paying  3/.  135.  6d.  per  day  in  London^  and  7/.  7s. 
abroad ;  and  for  the  due  performance  of  the  charter- 
party  the  owner  bound  the  vessel  and  her  freight,  and 
the  freighter  bound  the  goods  to  be  laden  on  board  her. 
The  ship  cleared  out  from  London  on  29th  October 
1814,  addressed  to  Reynolds  and  Murray^  the  bank- 
rupt's correspondents  at  the  Cape.  On  i6th  March 
1815  she  arrived  there^  and  on  the  i^ext  day  was  re- 
ported to  Reynolds  and  Mttrray,  and  at  the  custom- 
house: on  i6th  April  she  completed  her  discharge  of 
the  outward  cargo,  on  i8th  began  to  take  in  her  return 
Cargo,  and  on  12th  May  completed  it:  on   i6th  May 

she 
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she  cleared  from  the  Cape^  on  8th  August  arrived  in 
London^  and  was  reported  inwards  at  thecustom-house ; 
and  on  25th  August  finished  the  discharge  of  her  home- 
ward cargo.  The  return  cargo  consisted  of  goods  of 
various  persons,  (for  which  the  master  signed  the  usual 
bills  of  lading,  deliverable  to  them  on  paying  freight  to 
the  bankrupt's  order,)  and  of  the  70  pipes  of  wines  in 
question,  which  were  shipped  by  Reynolds  and  Murray^ 
on  the  bankrupt's  account,  and  consigned  to  him ;  of 
which  18  pipes  were  loaded  on  3d  Mai/^  14  more  on 
5th,and  38  on  8th  May;  and  all  of  them  were,  by  bills 
of  lading  dated  13th  May,  made  deliverable  to  order 
or  assigns,  on  payment  of  freight  to  the  order  of  the 
shippers,  as  per  indorsement ;  and  the  bills  of  lading 
were  indorsed  to  tlie  order  of  the  bankrupt.  Some  of 
the  goods  were  loaded  in  the  cabin  and  steerage  of  the 
ship,  reserved  by  the  charter-party,  th©  freight  of 
which,  agreeably  to  the  bills  of  lading  for  tliem, 
amounted  to  60/.  5s.  id.  On  2d  Nov.  18 14  the  De- 
fendant drew  two  bills  on  the  bankrupt  for  551/.  6s. 
each,  being  each  one-fourth  of  the  freight  and  primage, 
at  two  and  four  months'  date  respectively,  payable  to 
the  order  of  the  Defendant,  which  the  bankrupt  ac- 
cepted. The  master  of  the  Neptune  received  from  Rey- 
nolds  and  Murray,  as  the  bankrupt's  agents,  at  the  Co;?^, 
another  sum  of  551/.  55.,  being  one  other  fourth  of  the 
freight  and  primage.  For  the  remaining  one-fourth, 
no  payment  had  been  made  or  bill  given.  The  two 
bills,  dated  2d  Nov.,  were  presented  for  payment  when 
due,  and  dishonoured.  When  the  first  of  them,  viz.  at 
two  months'  date,  became  due,  it  then  and  still  was  in 
the  hands  of  Heath  and  Haiokins,  who  had  discounted 
it  for  the  Defendant,  and  who,  on  its  being  dishonoured, 
debited  the  Defendant  with  the  amount,  and  at  the  in- 
stance of  both  the  Plaintiff  and  the  Defendant,  agreed 
to  hold  the  bill.    Previous  to  the  second  of  those  bills. 


viz* 
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viz.  that  at  four  months,  becoming  due,  it  was  arranged 
between  the  Defendant  aad  the  bankrupt,  that  two  other 
bills  for  551/.  Ss.  each,  should  be  drawn  by  the  Defend- 
ant, and  accepted  by  the  bankrupt ;  that  the  Defendant 
should  negotiate  such  bills,  and  that  out  of  the  monies 
he  would  raise  by  so  doing,  the  original  bill  at  four 
months  should  be  retired.  In  pursuance  of  such  ar- 
rangement, two  other  bills,  one  at  six  months'  date  from 
2d  JDec.  1 8 14,  and  the  other  at  five  months'  date  from 
3d  March  1 8 1 5,  each  for  55  it  55.  were  drawn  upon,  and 
accepted  by  the  bankrupt ;  and  out  of  monies  raised  on 
those  bills,  the  Defendant  paid  the  original  bill  at  four 
months,  and  delivered  it  over  to  the  bankrupt,  and  the 
same  was  now  in  the  possession  of  his  assignees.  The 
bankrupt  also  drew  on  the  Defendant  two  bills  amount- 
ing together  to  531/.  145.,  viz.  one  for  300/.  at  nine 
months,  and  one  for  231/.  145.  at  12  months,  from  ist 
Marci  iB  1^9  which  were  accepted  by  the  Defendant, 
and  which  w^e  considered  as  the  balance  due  from  the 
Defendant  to  the  bankrupt  in  respect  of  the  two  last- 
mentioned  acceptances  of  55 1/.  55.  each,  after  satisfying 
the  original  bill  at  four  months,  difference  of  the  inte- 
rest, and  charges.  The  bankrupt's  two  last-mentioned 
acceptances  for  551/.  55.  each,  at  five  and  six  months' 
date,  were  also  dishonoured :  the  former  was  taken  up 
by,  and  was  now  in  the  hands  of  the  Defendant  the 
latter  was  outstanding,  as  well  against  the  Defendant, 
as  against  the  bankrupt.  On  8  th  August  1815^  the 
Defendant  caused  the  70  pipes  of  wine  to  be  landed  out 
of  the  ship,  and  entered  in  his  own  name  in  the  London 
docks.  Previously  to  the  comm^icement  of  this  action 
the  Plaintiffs  had  demanded  the  wine,  and  at  the  same 
time  tendered  to  the  Defendant  701/.  105.  in  satisfac- 
tion of  any  lien  or  demand  he  might  have  on  them; 
the  Defendant,  contending  that  he  had  a  lien  for  the 
outstanding  acceptances,  and  also  for  the  cabin  and 
V0L.VIL  C  *  steerage 
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1816.  steerage  freight,  and  the  demurrage,  as  well  as  for  the  last 
fourth  part  of  the  freight  and  primage,,  or  an  approved 
bill  for  the  amount,  and  that,  at  any  rate,  the  tender 
made  him  was  not  equal  to  the  lien  upon  the  wines,  re- 
fused to  deliver  them.  The  amount  of  the  demurrage 
and  detention,  supposing  the  detention  taken  at  the 
same  rate  as  the  demurrage  specified  in  the  charter- 
party,  was  257/.  65. ;  the  specified  demurrage  was  147/. 
If  the  Court  should  be  of  opinion  tliat  the  Plaintiff 
were  entitled  to  recover,  the  verdict  was  to  stand,  the 
Plaintiff  undertaking  to  pay  such  part  of  the  701/.  105, 
as  the  Court  should  determine  the  Defendant's  lien  to 
amount  to.     If  otherwise,  a  nonsuit  to  be  entered. 

Best  Serjt.,  for  the  Plaintiffs,  contended  that  they 
were  entitled  to  recover  the  whole,  without  deduction* 
First,  the  Defendant  had  no  lien,  for  lien  cannot  subsist 
except  in  cases  where  payment  is  to  be  made  on 
delivery;  but  here  is  a  covenant  for  payment  by  in- 
stalments at  days  certain,  the  last  of  which  is  to  be 
made  by  a  bill  to  fall  due  at  a  period  long  subsequent 
to  the  delivery  of  all  the  cargo.  It  will  hardly  be  con- 
tended that  the  Defendant  had  a  right  to  retain  the 
cargo  until  that  bill  was  mature  and  paid.  Buller  J. 
lays  it  down  (a),  that  ^^  no  person  can  in  any  case  re- 
tain, where  there  is  a  special  agreement,  because  then 
the  other  party  is  personally  liable."  In  that  case  if 
he  wishes  to  retain  his  lien,  he  must  specially  reserve  it 
in  his  agreement  With  respect  to  the  clause  by  which 
the  cargo  is  bound  for  the  freight,  and  which,  accord- 
ing to  Lord  Ellenborough  C.  J.  {b)  and  to  an  eminent 
living  writer  (c)  is  borrowed  from  the  maritime  law  of 
foreign  countries,  there  is  in  England  no  mode  of  obtain- 

{a)  Bremin  -.  Curranty  Trin,         (t)  Abbott  on  Sbippingi  4th 
08  G,  ».  Bull.  N,P,  45.  edit.  2x9.  and  190. 191. 

(b)   In  Birlej   v.  Glad^tonCf 
3  Maule  &  Selw*  ax  6. 

ing 
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iog  UDder  that  clause  the  specific  security  of  the  ship 
for  performance  of  the  owner's  engagement,  though  the 
admiral^  courts  of  foreign  countries  are  said  to  decree 
against  the  ship  in  specie :  and  inasmuch  as  the  remedy       Biuda 
by  lien  could  not  be  reciprocal,  because  the  owner  of 
the  goods  never  has  possession  of  the  ship,  it  is  to  be 
concluded  that  neither  does  that  clause  give  the  owner 
of  the  ship  any  lien  on  the  goods,  which  he  would  not 
have  if  that  clause  did  not  exist*    In  Phillips  v.  Rodie  (a) 
it  was  held,  that  where  the  freight  was  to  be  paid  oa 
delivery  of  the  homeward  cargo,   by  a  bill  at  three 
months,  the  ship-owner  had  no  lien  either  for  dead 
freight,  or  liquidated  demurrage.     And  in  Birky  v. 
Gladstone  (6),  where  the  clause  subsisted,  that  for  true 
performance  the  parties  bound  themselves,  especially 
the  ship-owners  the  ship,  and  the  freighter  the  goods  to 
be  laden,  each  to  the  other  in  a  penal  sum ;  it  was  held 
that  the  ship-owner  had  no  lien  either  for  dead  freight, 
demurrage^  or  freight  of  goods  shipped  butrelanded  by 
compulsory  process  of  foreign  law:  and  Lord  Ellen^ 
borough  C.  J.  mainly  relies  on  the  want  of  mutuality  in 
the  remedy,  as  an  argument  that  the  remedy  by  lien 
does  not  exist.     It  was  argued  at  the  trial  that  this  was 
acaseof  mutual  credit;  aud  indeed  if  the  Defendant 
has  any  claim  at  aU,  it  must  rest  on  that  principle, 
which,  according  to  (Mive  v.  Smith  (c),  not  only  swallows 
up  all  cases  of  lien,  but  comprehends  many  other  cases. 
It  is  now  too  late  to  argue  that  goods  may  not  be  in- 
trusted on  mutual  credit  as  well  as  money,  but  it  must 
at  all  events  be  confined  to  a  credit  given  Ix^fore  the  act 
of  bankruptcy.     Only  i8  pipes  of  wine  were  shipped 
before  the  5th  of  May^  on  which  day  the  act  of  bank- 
ruptcy happened,  aud  to  those  only  must  the  mutual 
credit  be  confined,  for  the  act  of  bankruptcy  will  be 

{a)  isSast9S4J'  (0  5  Taunt,  56. 

(^)  3  Jl£(if(/!r  &f  &/w«  905. 
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taken  to  have  been  either  prior  to  the  delivery  of  the 
14  pipes  of  wine  shipped  on  the  5th5  or  contemporane- 
ous with  it,  since  the  law  cannot  presume  any  division 
of  a  day,  unless  the  Defendant  on  whom  the  burden  of 
that  proof  lies,  shews  upon  the  evidence  that  the  act  of 
bankruptcy  preceded  the  shipping  of  the  wines  (a).  But 
even  tliough  the  wines  were  on  board,  no  bills  of  ladhig 
were  signed  deliverable  to  the  bankrupt's  order,  till  the 
13th,  Until  which  time  therefore  the  goods  were  deliver- 
able to  the  shippers,  Reyjiolds  and  Murray,  not  to  the 
bankrupt.     Or  even  if  the  bills  of  lading  bear  relation 
to  the  time  of  shipping,   and  these  arc  therefore  the 
goods  of  the  bankrupt,  and  not  of  Reynolds  and  MuT'^ 
ray^  yet  the  bankrupt,  having  by  his  act  of  bankruptcy 
lost  all  control  over  the  goods,  could  not,  by  putting 
them  on  board,  confer  on  the  master  who  brings  them 
home,  the  right  of  lien,  any  more  than  he  could  dispose 
of  them  by  sale  or  any  other  species  of  pledge.     Lien 
is  in  its  nature  a  pledge,  either  tacit  or  express.     But 
further,   the  loading  these  goods  on  board  was  not  a 
credit  within  the  meanuig  of  this  act.     The  ship  was 
chartered  to  the  bankrupt :  the  ship,  crew,  and  officers 
were  therefore  his  for  the  voyage,  and  for  that  period 
he  was  completely  put  in  the  situation  of  the  owners,  so 
that  the  goods  never  came  into  the  possession  of  the 
owner  of  the  ship :  while  this  vessel  was  so  chartered 
the  owner  had  no  right  to  board  her,  and  unload  the 
cargo.     The  first  possession  he  had  of  the  goods  wa** 
the   tortious   possession   which  he   acquired  when  he 
landed    ihem  in   the   London   docks.      In    Vallejo   v. 


{a)  Quart  whether  the  dif- 
ference of  meridian  betMveen  Lori' 
don  and  the  Cape  would  not  be 
sufficient  evidence  to  raise  a  pre- 
6umption  that  the  shipping  of  the 
wuies  preceded  the  act  of  bank- 


ruptcy, inasmuch  as  by  reason  of 
the  difference  in  the  meridian  the 
month,  and  probably  the  hours 
of  transacting  business  thereon, 
would  begin  several  hours  sooner 
at  the  Cape  than  in  London  ? 
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fVheeler  {a)  it  was  held  that  the  owner  of  a  ship,  who 
had  chartered  her  to  another,  had  nothing  to  do  with 
the  ship  during  the  voyage,  but  that  he  who  Iiad  taken 
her  on  charter  was  the  owner  for  that  turn. 


181G. 


Lens  Serjt.,  contra^  contended  that  the  proposition 
had  been  laid  down  much  too  widely  by  the  PlaintifH>' 
counsel,  that  where  there-was  a  special  agreement,  the 
right  of  lien  could  not  subsist.     To  produce  that  effect* 
the  special  agreement  must  do  much  more  than  merely 
stipulate  the  price,  it  must  contain  some  terms  incon- 
sistent with  the  continuance  of  the  lien ;  for  instance, 
every  master  of  a  vessel  signs  bills  of  lading,  in  which 
there  is  a  specific  agreement  to  deliver  to  the  consignees, 
**  he  and  they  paying  freight,"  yet  that  was  never  held 
to  discharge  the  lien ;  but  sometimes  there  is  a  stipula- 
tion, that  the  freight  shall  be  paid  at  a  certain  time 
after  arrival ;  that  is  wholly  inconsistent  with  the  con- 
tinuance of  the  lien,  and  destroys  it ;  so,  if  freight  be 
paid  for  by  a  bill,  which  is  afterwards  dishonoured, 
things  revert  to  their  former  situation ;  and  if  the  goods 
are  still  in  the  custody  of  the  ship-owner,  the  lien  con- 
tinues.    In  this  case  the  Defendant  therefore  has  clearly 
a  lien,  at  least  for  the  first  two  instalments ;  for  neither 
the  bills  originally  given  for  them,  nor  the  bills  substi- 
tuted on  the  dishonour  of  the  first,  were  paid.     In  Ste- 
venson  v.  Blacklock  (6),  it  was  held  that  bills  given  for 
an  attomejr's  bill  of  costs,  being  dishonoured,  his  lieu 
on  the  client's  papers,  which  subsequently  came  into  his 
hands,    revived.       Cornell  v.  Simpson  (c),     was  much 
urged  contrdj  but  it  was  replied,  that  in  that  case  the 
bills  were  still  running,  and  while  they  were  pending, 
they  superseded  the  lien.     A  right  to  detain  for  the 
future  event  of  bills,  is  inconsistent  with  giving  bills» 


{a)  z  Convp.  143. 

{b)  1  Mauk  tff  Selt&.  54a. 


(f)  16  Fes*  475. 
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The  giving  bQls  for  the  specific  payment  arising  on  the 
general  contract,  will  therefore  not  stand  in  the  way, 
but  if  the  bills  become  valueless,  the  Defendant's  lien 
on  the  goods  stands  precisely  on  the  same  groimds  as 
if  no  bills  had  been  given.    The  intrusting  the  bankrupt 
with  the  Defendant's  ship  might  in  one  sense  create  a 
mutual  credit,  but  the  Defendant  does  not  rely  on  that. 
Considering  this  as  a  case  of  lien,  the  credit  was  complete, 
as  to,  at  least  i8  and  14  pipes  of  wine,  before  the  bank- 
ruptcy.    The  Defendant,  claiming  under  the  general 
authority  of   the  bankrupt,  is  entitled  to  the  whole, 
unless  the  Plaintiffs  can  shew  when  the  general  autho- 
rity ceased.  These  assignees  who  represent  the  bankrupt, 
have  no  right  to  carve  for  themselves,  and  take  one 
part  and  repudiate  another.   The  goods,  while  in  foreign 
countries,  are  not  within  the  reach  of  a  commission  of 
bankrupt.    It  is  the  Defendant  who  brings  them  within 
the  Plaintifis'  reach,  and  they  cannot  take  them  without 
affirming  and  paying  for  the  Defendant's  act  of  bringing 
them,  without  whose  labour  and    service  the   goods 
•would  never  have  arrived,  nor  the  assignees  have  had 
the  benefit  thereof.     Had  the  Defendant  known  that  the 
assignees  would  not  avow  the  act,  he  would  never  have 
brought  them  hither.     The  bankrupt  might  have  repu- 
diated the  contract,  and  refused  to  pay  the  fireight,  on 
the  ground  that  the  Defendant  did  not  bring  them  hither 
for  his  benefit,  but  for  the  benefit  of  his  assignees ;  for 
the  gross  sum  whic^  is  stipulated  for  the  voyage,  is  in 
effect  the  price  of  bringing  these  specific  goods  hither. 
The  assignees,  coming  in  under  the  bankrupt,  have  only 
the  same  qualified  right  on  the  goods  which  the  bank- 
rupt has,  viz.  to  take  them,  performing  tlie  condition 
on  which  only  the  buiknipt  could  take  them,  that  is, 
paying  the  freight.     As  to  the  argument  that  this  was 
the  bankrupt's  possession,  and  that  the  Defendant  had 
no  right  to  take  the  goods,  though  the  charterer  is 

pro 
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pro  iempofr  the  owner  with  relation  to  other  freighters, 
yet,  as  between  these  parties,  he  stands  in  the  condition 
of  a  freighter ;  this  ship  has  been  employed  to  fetch 
these  wines  from  the  Otpe,  it  is  the  Defendant's  master 
who  brings  them,  and  he  ought,  on  account  of  all 
persons  entitled  to  the  goods,  to  abstain  from  delivering 
up  the  goods  to  the  Plaintifis,  except  on  payment  of 
the  freight.  The  making  the  stipulation  as  to  the 
price,  will  not,  according  to  the  case  of  Parish  v.  Crwm^ 
ford  (a),  exempt  the  owner  from  his  liability,  even  to  a 
stranger,  who  puts  goods  on  board  on  freight,  on  a 
contract  with  the  charterer ;  and  if  the  owner  is  still  sub* 
ject  to  the  liability,  it  is  a  consequence  that  he  retains 
the  beneficial  rights  which  result  from  his  original  cha- 
racter of  owner. 


1816. 
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Bestj  in  reply.  The  sum  claimed  by  the  Defendant 
is  not  the  freight  of  these  goods,  but  the  hire  of  the 
entire  ship  out  and  home.  It  never  was  yet  heard  of 
that  an  homeward  cargo  could  be  detained  for  payment 
of  the  freight  of  the  outward  cargo.  The  homeward 
freight  of  all  the  wines  is  only  230/,  Upon  the  question 
of  lien,  the  case  of  Stevenson  v.  Blacklock  confirms 
the  doctrine  of  Btdler  J.,  and  Bacon* s  Abridgment  {b)  is 
strong  to  the  same  effect.  "  If  a  person  who  would 
otherwise  have  a  right  to  detain  the  personal  chattel  of 
another,  for  the  trouble  or  expence  he  has  been  at  con- 
cerning it,  contract  to  be  paid  a  sum  certain  for  the 
trouble  or  expences,  he  thereby  waves  the  right  of  de- 
taining the  chattel."  Stevenson  v.  Blacklock  differs  from 
tins  case.  The  deeds  came  into  the  attorney's  hands, 
upon  the  general  dealing  between  attorney  and  client. 
And  the  bill  was  not  given  upon  any  previous  or  spe- 


(a)  %Sir.  1 45  a.  /tuiuu  Ab- 
bptS  on  Sbiffingt  4  ^^  >»• 


(b)  dBac.Abr.  Trovetf  E. 
696. 
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cific  agreement,  but  as  payment ;  and  when  it  ceased 
to  be  payment,  then  it  was  no  bar  to  the  lien.  Lord 
Ellenbarough  C.  J.  there  lays  down  the  law,  that "  where 
there  is  an  express  antecedent  contract  between  the 
parties,  a  lien,  which  grows  out  of  an  implied  contract, 
does  not  arise."  Here  is  that  express  antecedent^ntract 
Parish  v.  Cra'wford  has  been  overruled  in  the  cases  of 
Fraser  v.  Marsh  {a\  where  it  was  cited  hy  Park  J.  then  of 
counsel,  Mackenzie  v.  Ro'is:e  (6),  and  James  v.  Jones  (c). 
(Ace. per  Curiam.)  This  agreement  contains  no  expression 
whence  it  can  be  inferred  that  the  parties  intended  the 
lien  should  be  preserved;  and  it  is  material  tlnit  it  stipu- 
lates, not  only  for  the  price,  but  for  the  manner  of  pay- 
ment. Next,  as  to  the  delivery,  no  case  has  been  cited 
that  a  delivery  to  a  chartered  ship  is  a  delivery  to  the 
owner  of  the  ship.  A  ship  is  under  the  control  of  the 
charterer.  He  may  direct  when  the  voyage  shall  begin. 
The  freight  is,  according  to  all  bills  of  lading,  to  be  paid, 
not  to  the  owner,  but  to  the  charterer.  The  freight  must, 
if  tendered  at  all,  be  tendered,  not  to  the  owner,  but 
to  the  bankrupt,  who  is  the  charterer.  There  is  there- 
fore, first,  no  lien.  2dly,  the  goods  never  got  into  the 
possession  of  the  Defendant,  but  by  the  Defendant's  own 
act,  which  cannot  create  a  lien.  And  the  Plaintiff 
is  therefore  entitled  to  judgment  without  tendering 
the  700/. 


GiBBS  C.  J.  It  will  not  be  necessary  for  me  to 
enter  into  the  consideration  of  the  difference  between 
the  goods  loaded  before,  and  those  loaded  after  the  act 
of  bankruptcy,  nor  to  consider  the  question,  inasmuch 
as  some  of  the  goods  were  delivered  on  the  day  of  the 


(a)  13  Eajtf  a38. 
{h)  %  Campb,  482t 


{e)  Abbott   on  Skip*  4  ed,  23. 
S.  C.  3  Esp*  a;- 
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bankruptcy,  whether  of  those  two  acts  preceded  the 
other.     We  defcide  on  a  general  ground.     On  the 
question,  whether  there  be  or  be  not  any  lien  what- 
ever in  the  Defendant,  the  Plaintiff  contends  that  the 
Defendant   has  no   lien,  on   one  particular,  and  one 
general  ground ;  he  insists,  on  the  authority  of  a  case  in 
BiMer's  Nisi  Prius^  that  wherever  there  is  a  specific 
agreement  for  the  price  of  the  thing  to  be  done  about 
the  goods,  there  the  party  has  no  lien  ;  that  here,  by 
the  charter-party,  a  specific  sum  is  to  be  paid  in   a 
specific  manner,  and  that  therefore  no  lien  exists.    With 
respect  to  that  proposition,   it  is  not  true  that  a  lien 
cannot  exist  whore  there  is  a  stipulation  for  a  particular 
sum  to  be  paid  for  that  which  is  to  be  done  about  goods. 
I  am  not  prepared  to  say  whether  a  lien  may,  or  may 
not  exist,  in  a  case  where  not  only  a  specific  sum,  but 
a  specific  mode  of  payment  is  stipulated  for,  as  for 
example,  by  bills  payable    at  certain  periods.      We 
decide  on  the  more  general  ground,   that  there  is  no 
lien  whatever  under  the   circumstances  of  this  case. 
The  Defendant  is  the  owner  of  a  ship,  the  bankrupt 
is  the  charterer  of  the  ship;  and  for  one  sum  of  .tioo/. 
to  be  paid  at  different  periods,  he  was  to  have  the  whole 
use  of  this  ship  for  the  voyage  out  to  the  Cape  of  Good 
Hope^  and  home  to  Lojidon.  It  is  clear  that  he  might  have 
put  this  up  as  a  general  ship,  have  filled  her  with  the 
goods  of  other  persons,  and  when  they  come  home,  the 
Defendant  could  not  have  touched  those  goods  by  way 
of  detaining  them  till  his  freight  was  paid  him  by  the 
charterer.     But  here,  it  is  contended,  inasmuch  as  these 
are  the  goods  of  the  charterer  put  on  board  by  himself, 
the  Defendant   might    detain  these  goods   till   those 
dishonoured  bills  were   paid  by  the  charterer.     He 
could  not  have  had  this  right,  unless  he  had  a  lien  on 
the  goods:   he  could  not  have  a  lien  on  the  goods, 

unless 
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unless  he  had  in  some  sort  the  possession  of  the  goods : 
here,  he  had  no  possession  of  the  goods  whatsoever* 
No  case  is  produced,  that  bears  directly  on  the  subject, 
and  we  must  consider  the  case  on  principle.  If  Parish 
v.  Crawford  had  stood  unimpeached,  I  should  have 
thought  it  a  strong  authority,  that  the  possession  of  the 
chartered  ship  remained  with  the  owner,  because  of 
his  liability  to  those  who  put  their  goods  on  board.  It 
certainly  was  there  held,  that  one  who  put  his  goods 
on  board  by  the  consent  of  the  charterer,  might  recover 
for  the  loss  of  the  goods,  not  against  the  charterer,  by 
whose  authority  he  loaded  them,  but  against  the  owner. 
But  that  case  has  frequently  been  questioned,  and  in 
two  cases  formally  overruled.  I  therefore  attribute  no 
weight  to  that  case.  It  is  well  known  that  an  owner 
cannot  be  guilty  of  barratry.  In  a  case  (i)  before  Lord 
Mansfield^  C.  J.  a  question  arose  on  an  insurance  cause, 
whether  the  charterer  could  commit  barratry;  and  it 
was  held  that  he  was  the  owner  of  the  ship  for  the 
voyage,  and  being  such,  he  could  not  commit  barratry 
in  any  other  character.  In  the  present  case  the  con- 
signor is  a  bankrupt :  he  was  the  owner  of  this  ship  for 
the  voyage.  He  puts  his  own  goods,  then,  on  board 
his  own  ship,  and  the  master  and  crew  ought  to  have 
obeyed  his  orders  for  the  voyage.  Lord  Hardmcke 
Chancellor,  in  PcmI  v.  Birch  (a),  says  "  the  sum  reserved 
is  improp^ly  termed  freight,  for  it  is  rather  for  the 
hire  of  the  ship."  It  is,  indeed,  more  like  rent  than 
freight  If,  then,  the  bankrupt  be  owner  for  the  voy- 
age, and  if  it  be  the  duty  of  the  master  and  crew  to  obey 
the  owner's  instructions,  when  the  bankrupt  puts  his 
own  goods  on  board  his  own  ship,  the  master  and  crew 
ought  to  obey  him  until  the  voyage  is  ended,  which 
is  not  until  a  full  delivery  id  made  of  the  goods;  and 


(«)  %  Atk.  6aa.         (J>)  Fallejo  v.  Wbcckr^  Cowp.  J43* 


until 
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until  that  time  the  possession  of  the  ship  does  not  re« 
vert  to  the  owner.  I  am  therefore  of  opinion  that  the 
PlaintifFis  entitled  to  his  judgment. 

Dallas  J.     If  in  this  case  it  were  necessary  to  pro- 
nounce an  opinion  upon  the  several  points  which  have 
been  argued  at  the  bar,  I,  for  one,  should  be  solicitous 
to  take  more  time  to  look  into  them.     But  where  seve- 
ral grounds  are  taken  in  a  case,  some  of  which  are 
doubtful,  but  others  dear,  if  the  case  can  be  decided 
on  the  latter,  it  is  unnecessary  to  go  into  the  former. 
I  agree  with  my  Lord  that  there  is  in  this  case  no  pos- 
session in  the  Defendant,  and  there  can  be  no  lien, 
unless  there  is  a  possession.     It  may   be  considered 
that  the  charterer  of  a  ship  is  during  the  existence  of 
the  charter-party  to  all  intents  and  purposes  the  owner 
of  the  ship:  the  bankrupt  had  put  these  goods  on  board 
b  diat  character,  and  the  Defendant  had  no  legal  right 
to  resume  the  possession  of  the  ship  until  the  goods 
were  unloaded,  and  therefore  he  had  no  right  to  detain 
the  goods. 

Park  J.  It  is  unnecessary,  for  the  reasons  as^gned 
by  my  Lord  Chief  Justice,  for  me  here  to  enter  into  the 
questions  made  at  the  bar.  The  first  question  is,  then, 
whether  the  Defendant  had  any  possession  of  the  goods? 
for,  if  he  had  no  possession,  he  had  no  lien.  On  the 
first  day  of  the  argument  the  judgment  of  Lee  C.  J.  in 
the  case  of  Parish  v.  Crawford  was  cited.  In  James  v. 
Jones  it  was  not  necessary  to  overrule  it  in  terms,  but 
the  last-mentioned  judgment  is  wholly  inconsistent  with 
the  former  case.  In  Mackenzie  v.  Rcrxe^  Lord  Ellen- 
borough  also,  on  consideration,  differs  from  Parish  v. 
Crav^ord.  In  a  subsequent  case,  Fraser  v.  Marshy  the 
point  was  not  the  same,  but  the  attention  of  the  Court 
was  called:  to  Parish  v.  Craivford  and  James  y.  Jones^  and 

the 
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181C. 


HunoN 

v. 

Bragg. 


the  Court  decided  adversely  to  the  former  case;  for 
these  reasons  I  am  of  opinion  with  my  Lord  and  my 
brother  Dallas^  that  in  this  case  there  ought  to  be 

Judgment  for  the  Plaintiff,  {a) 


June  2. 


Austen  v.  Howard. 


It  is  no  plea 
in  debt  on  a  re- 
ple\'in  bondy 
that  the  bond 
purported  to 
be  entered  into 
by  two  sure- 
tiesy  but  is 
executed  only 
by  the  De- 
fendant. 


T^EBT  by  the  Plaintiff,  who  was  the  sheriff  of  iS?/;ry, 
on  a  replevin  bond,  which,  on  oyer,  purported  to 
be  given  by  Bromley  together  with  the  Defendant 
and  Hyde  Bronsyn^  jointly  and  severally,  to  the  Plain- 
tiff, by  his  name  of  office,  but  was  executed  by  the 
Defendant  and  Bromley  only.  The  Defendant  pleaded 
that  W.  Stanton  had  distrained  the  goods  in  the 
bond  mentioned  for  i^nt  due  to  him  from  Bromley ; 
that  the  Plaintiff  was  sheriff,  and  as  such,  on  the 
usual  complaint  and  application,  made  by  Bromley, 
caused  deliverance  to  be  made  to  Bromley  of  the  goods 
distrained;  and  on  that  occasion  Brofnley,  and  the 
Defendant  as  his  surety  in  that  behalf,  executed  that 
bond  to  the  Pkintiff  as  sheriff;  and  that  the  bond  was 
executed  bythe  Defendant  and  Bromley  only,  and  not 
by  Hyde  Brawn,  or  any  other  person.  The  Plaintiff 
generally  demurred. 


Lefts  Serjt.,  of  his  counsel,  was  stopped  by  the  Court. 

Best  Seijt  argued  in  support  of  the  plea,  that  re- 
plevin bonds  were  wholly  the  creatures  of  the  statute 
II  G.  2.  c.  19.  s.  23.  which  enacts  that  "  sheriffs  may  and 


(^i)  Burrougb  J.  was  absent. 


shall 


IN  THE  Fifty-sixth  Year  of  GEORGE  III. 


2t^. 


shall  in  every  replevin  of  a  distress  for  rent,  take  in 
their  o^ti  names  a  bond  from  the  Plaintiff  and  two  re- 
sponsible sureties."  The  word  "  shall**  is  imperative,  and 
the  bond  is  to  be  given  by  two  sureties,  and  the  sheriff  is 
neither  authorized  nor  requireil  to  take  a  bond  in  any 
other  form.  It  is  the  sheriff  himself  who  sues  here,  and 
he  cannot  be  permitted  to  recover  on  a  bond  which  he 
has  taken  in  one  form,  when  the  statute  prescribes  an- 
other. 2dly,  The  want  of  Srotcn's  execution  materially 
varies  ihe  condition  of  the  obligor,  for  if  the  bond  be  exe- 
cuted by  both  sureties,  and  one  is  compelled  to  pay  the 
whole,  he  may  sue  his  companion  for  contribution, 
which  benefit  here  the  Defendant  loses.  No  case  has 
decided  that  such  a  bond  is  good. 


1816. 


Austen 

V, 

Howard. 


GiBBS  C.  J.,  preventing  Lenses  reply.  —  The  statute 
of  Westminster  has  prescribed  forms,  in  which  alone, 
when  a  party  is  arrested,  the  sheriff  shall  take  a 
bond  for  the  Defendant's  appearaHce  at  the  return 
of  the  writ ;  and  all  other  bonds  are*  taken  for 
ease  and  favour.  But  replevin  is  not  within  that 
statute.  The  sheriff  was  always  enabled  to  replevy 
goods,  taking  security  for  their  return.  And  the  party 
distraining  has  a  remedy  over  against  him,  for  taking 
insufficient  pledges  :  and  the  stat.  19  G.  2.  c.  1 1.  5.  23. 
gives  a  particular  bond ;  but  I  am  far  from  thinking 
that  the  statute  avoids  the  power  the  sheriff  had  be- 
fore that  statute  to  take  security  for  the  return  of  the 
goods,  if  judgment  should  be  given  j»ro  retorno  hahendo. 
As  to  the  other  point  made  by  the  Defendant's  counsel^ 
that  there  can  be  no  action  for  contribution,  the  same 
objection  would  hold  in  the  case  of  every  bond  intended 
to  be  joint,  which  is  not  executed  by  all  parties ;  yet  I 
will  venture  to  say,  such  a  plea  was  never  heard  of. 


Judgment  for  the  Plaintiff. 


30  CASES  IN  TRINITY  TERM 

1816. 


June  %%• 


Jackson  v.  Wickes. 


Where  a  JN  debt  on  a  bail  recc^nizance,  the  Defendant  pleaded, 

PUmtiffinhis  ^^  since  the  judgment  against  the  principal,  no 

avers  a  re^  capiat  ad  satisfaciendum  had  been  sued  out  against  the 

cord  of  the  principal,  and  duly  executed,  as,  according  to  law  and 

J*"^      ^  '      the  immemorial  custom  of  this  Court,  before  the  com- 
he  may  at  ^ 

once  pray  that    mencement  of  this  suit,  there  ought  to  have  been.    Tlie 

the  Court  will    Plaintiff  replied,  that  since  the  judgment  he  had  sued 

inspect  the  re-  ...  J   ~o 

cord,  without     ^"^  ^  capias  ad  satisfaciendum^  which  he  set  out,  as  by  the 

giving  theDe-  said  writ  oi  capias  ad  satisfaciendum,  and  return  thereof 

^"   -*.  *v.  *    duly  returned  and  filed,  .would  appear;  and  that  he  was 
opportunity  to         -^  '  '^'^       ' 

rejoin  by  ready  to  verify  by  the  record,  and  prayed  that  the  re- 

ttavmingthe     ^^^  of  the  writ,  and  the  returii  thereof,  might  be  seen 
making  a  per-    ^^^  inspected  by  the  Court  now  here.     The  Defendant 
foct  usue  be-     demurred,  assigning  for  cause,  that  the  replication  con- 
.  eluded  with  a  prayer  that  the  record  might  be   in- 

spected by  the  Court,  whereas  there  was  no  issue  joined 
between  the  parties,  whether  there  were  or  not  such  a 
record  remaining  in  the  Court ;  and  that  the  replica- 
tion concluded,  as  if  there  were  an  issue  joined,  whereas 
no  issue  was  joined :  and  that  the  Plaintiff  had  intro- 
duced new  matter  by  setting  out  the  record  of  the  writ, 
whereto  the  Defendant  must  plead  in  rejoinder  before 
the  issue  could  be  perfect,  but  that  by  the  conclusion 
of  a  prayer  to  the  Court  to  inspect  the  record,  the 
Defendant  was  excluded  from  so  doing. 

Vaughan  Serjt.  in  support  of  the  demurrer. 
Pell  Serjt  contra  was  relieved  by  the  Court 

14  GiBBS 
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GiBBS  C.  J.  The  Drfendant  has  the  full  benefit  o£ 
every  possible  rejoinder  which  he  could  make,  for  a  day 
must  be  given  to  inspect  the  record. 

Park  J.  In  Creamer  v.  WicJcett  {a\  the  pleadings 
were  exactly  similar  to  this,  and  tlie  Plaintiff  prayed  the 
record  might  be  inspected,  being,  like  this,  a  record  of 
the  same  Court,  and  it  was  held  good  :  and  the  like  in 
xnany  other  cases. 


1816. 


Jackson 
v. 

WiCKES. 


Judgment  for  the  Plaintiff. 


{a)  Cartb.  517.  S.  C.  i  Lord 
l^ym.  550.  ace. ;  and  see  Mwr 
T.  BaO  of  GarretU  %  Salk.  566. 
i>|p*  327  ^«  2a8  a.  Some  other 
pointf  relative  to  the  pleading  of 
records  may  aUo,  doubtless^  be 
feamed  from  the  cases  oi  File- 
wood  V.  Pofple<ujelIj  %  Wils.  66. 


Underbill  v.  Devereuxf  %  Saund. 
y%  note.  Henderson  v.  fFitbjh 
%  Term.  Rrp.si^*  Chandler  v. 
Robert  St  I  Doug.  58.  Adney  v. 
Femon^  3  Lev*  143.  Sandford 
V.  Roger jf  Barnesy  1 6 1.  5.  C 
2  Wtls,  113. 


Earl  FiTz WILLIAM  v.  Maxwell. 


June  25. 


r>  Y  a  local  and  personal  act,  52  G.  3.  c.  cxliii.  "  for 
draining,  inclosing,  and  improving  Boroughfen  com" 
mon  and  the  Four  hundred  Acre  common^  in  the  comity  of 
Northampton^  and  for  forming  the  same  into  a  parish  to 
be  called  Newborough;  and  for  building  and  endowing  a 
church  for  such  parish ;"  in  "  case  any  person  interested 
should  be  dissatisfied,  he  might  have  the  matter  of  any 
claim  or  objection  tried  at  law,  and  for  that  purpose  might 
cause  an  action  to  be  brought  against  any  commissioner, 
or  person  in  whose  &vour  such  determination  should 

have 


The  costs  in  a 
feigned  issue 
under  an  in- 
closure  act 
which  contains 
no  special 
direction  as 
to  costs,  abide 
the  event,  by 
the  statute  of 
GlocestePf  as 
in  other  actions 
of  assumpsit. 
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Earl  FiTZ- 

WILLIAM 

Maxwell. 


have  been  made  in  one  of  the  courts  at  Westminster^  the 
verdict  or  verdicts  which  should  be  given  therein  should 
be  final,  binding,  and  conclusive  upon  all  persons,  unless 
the  Court  should  set  aside  such  verdict,  and  order  a 
new  trial.  And  after  verdict  obtained  and  not  set  aside, 
the  commissioners  should  and  were  thereby  required 

to  act  in  conformity  thereto,  and  to  allow  or  disallow 
the  claims  or  objections  thereby  determined,  according 
to  the  event  of  such  trial.  Earl  Fitranlliam^  a  com- 
moner,  was  Plaintiff  in  a  feigned  issue,  whereby  he 
denied  that  the  Defendants,  who  were  devisees  in  trust 
of  the  estate  of  the  Marquis  of  Exeter^  were  seised  in  fee 
of  the  soil  of  the  commons,  they  being  entitled  by  the 
act,  if  such  were  their  title,  to  one  20th  part  of  the 
commons  in  lieu  thereof.  Upon  the  trial  at  the  last 
Northampton  assizes  a  verdict  was  found  for  the  De- 
fendants. The  prothonotary  taxed  the  Defendants' 
costs  for  them  at  600Z.,  holding  that  the  costs  fol- 
lowed the  verdict,  though  the  act  was  silent  respecting 
costs. 


Letts  Seijt  now  moved  that  the  prothonotary  might 
review  his  taxation  and  disallow  the  Plaintiff's  costs, 
upon  the  ground  that,  inasmuch  as  this  statute  was 
subsequent  to  the  statute  of  Glocester,  no  costs  could 
be  given  by  that  statute;  and  that  no  judgment  could  be 
entered  up,  or  at  least  npne  was  necessary,  because  the , 
act  directed  that  the  verdict  was  conclusively  to  guide 
the  commissioners. 


GiBBS  C.  J.  Will  not  these  costs  spring  out  of  the 
statute  of  Glocester  ?  In  our  view  of  the  case,  we  cannot 
look  to  the  circumstance  of  the  action  being  on  a 
feigned  issue :  all  we  can  look  to  is,  that  it  is  an  action 
on  a  wager,  and  the  ooBts  follow  of  course.  The  verdict 
may  be  a  sufficient  guide  to  the  commissioners,   but 

16  the 
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the  Plaintiff  recovers  nominal  damsges,  and  is  entitled        181 G. 
to  enter  up  judgment  in  this,  as  well  as  in  any  other     ^TTC""^ 
acticMi.     On  the  Plaintiff's  view  of  the  subject,  the  judg-      wiluam 

ment  would  be  erroneous.     We  can  see  no  ground  to  ^* 

!../••.  9  Maxwell* 

give  even  a  rule  nm  for  it. 

Rule  refused. 


Deva YNES  V.  Boys.  lutu  25.  ' 

npHlS  was  an  action  for  assault  and  Salse  imprison-  In  an  actkn 
menty  brought  against  theDefendant,  who  was  a  ma-  ^%^^  ^ 

iDAsistrat?  tor 

gistrate  of  the  Cinque  Ports.  The  declaration  was  of  last  assault  and 

Hilaru  term,  and  the  seneral  issue  was  pleaded  in  the  ^'^  impnson- 

.         ^  .         .  menty  after  the 

suae  term.    The  issue  was  delivered  in /fi/oTy  vacation  general  issue 

with  notice  of  trial.    The  statute  24  G.  2.  c.  44.  s»  4.  pleaded  the 

gives  a  magistrate  who  is  a  Defendant,  power,  if  he  has  pennit  the 

neglected  to  tender  amends  before  action  brought,  to  Defendant  to 

pay  into  court  at  any  time  before  issue  joined,  such  sum  ^^^^7  ™* 

.  plea  and  pay   » 

of  money  as  he  ihall  think  fit.  money  into 

Court*  plead* 

Best  Seijt.  had  on  a  former  day  obtained  a  rule  *"^  '  "^^* 
niti  to  withdraw  the  Defisndant's  plea  pleaded,  upon 
payment  of  all  costs  subsequent  to  the  time  of  pleading, 
and  to  plead  the  same  de  twvoj  accompanied  with  k 
payment  into  court  of  the  money  which  the  Defendant 
wished  to  tender. 

Shepherd,   Solicitor-General,   shewed  cause  against 
this  rule. 

Bestj  in  support  of  the  rule,  urged  that  although  in 
this  case  by  common  law  the  Defendant  could  neither 
Vol.  VII.  D  make. 
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1816.  make  a  tender  before  action  brought,  nor  pay  money 
into  court  after  action  brought ;  yet,  since  by  the  stat. 
24  G.  2«  the  l^islature  gives  a  new  tender  before  action 
brought,  and  permits  the  money  to  be  paid  into  court 
before  issue  joined,  there  is  the  same  reason  here,  as 
there  is  in  cases  where  tender  and  payment  into  court 
are  by  common  law,  that  if  it  is  requisite  to  pay  money 
into  court  after  plea  pleaded,  the  Court  should  per- 
mit it  to  be  tlone,  as  in  cases  at  common  law,  through 
the  medium  of  their  permission  to  withdraw  the  plea 
of  the  general  issue,  and  to  pay  money  into  courts 
pleading  de  naoo.    The  Court  for  a  moment  doubted, 

whether,  in  a  case  where  the  Court  should  give  leave 
to  ongom  an  issue  joined  in  Hilary  term,  the  new  issue, 
when  joined,  would  be  an  issue  joined  as  of  Hilary  term, 
o^  of  tills  present  term.  In  the  former  case  the 
indulgence  could  not  be  granted.  But  having  satisfied 
themselves  en  that  point,  they  held,  that  though  it  was 
not  in  their  power  to  enable  a  Defendant  to  pay  money 
into  court  after  issue  joined,  /.  e.  not  after  issue  was 
efrectiially  joined,  yet  it  was  in  the  power  of  the  Court 
to  rescind  that  which  the  Defendant  had  hastily  and 
inadvertently  done,  and  to  send  the  parties  back  to  an 
earlier  stage  of  the  cause,  when  they  might  plead 
again,  and  pay  the  money  into  courts  and  join  issue 
on  the  plea.  Hie  Court  therefore  might  grant  this 
motion. 

Rule  absolute. 
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'  Df.kn  on  the  Demise  of  B.  Richardson  v.  Hood,     Jum  16. 

and  Others. 

QN  the  trial  of  this  ejectment  before  Thomson  C.  B.  ^^'^  c^  *U 
at  the  York  Lent  assisies,  1 8 1 6,  a  verdict  was  taken  ^J^  personlj 
•for  the  Plaintifiv  subject  to  a  case,  which  ill  substance  whatioever, 
stated,  that  Richardson  beine  seised  in  fee^  devised  to  ^^  j*  ^J  "y» 

°  my  land» 

his  wife  Hannah  Richardson  all  his  real  and  personal  housn,  and  ill 

estates  whatsoever,  that  is  to  say,  his  land,  houses,  and  otherbuOdlngs, 
all  other  buildings,  AUivlXj^  sX.  ^arnford  Bridge^  in  the  ™e»tite  and 
county  of  York^  upon  his  estate^  and  likewise  all  his  likewise  all  my 
hoosehould  furniture,  and  stock  in  trade,  unto  the  said  h?««^oW  ftir. 

mture  and 

Hasmah  Richardson.     The  testator  had.  no  other  real  stock  in  trade, 
estate  than  at  Stamford  Bridge;  he  had  debte  owing  to  c^nes  a  fee  in 
kim,  and  those^  together  with  his  furniture  and  stock 
in  trader  constituted  his  personal  estate.    The  lessor  of   * 
the  PlaintiflP  was  the  only  son  and  heir-at-law  of  the 
testator;  Hannah  Richardson,  who  had  survived  the  tes- 
tator, was  lately  dead,  having  by  her  will  disposed  of 
aD  her  real  estates  at  Stamford  Bridge  aforesaid,  and 
die  Defendants  were  the  devisees  under  her  will,  and 
tenants  in  possession.     The  question  for  the  Court  was 
whether  Hannah  Richardson  had  acquired  by  the  will 
of  7.  Richardson  an  estate  in  fee,  or  for  life,  in  the  real 
estate  thereby  given.      If  in  fee,  a  nonsuit  was 'to  be 
entered ;  if  for  life,  the  verdict  was  to  stand. 

Lens  Serjt,  for  the  PlaintrfF,  argued,  that  though 
^  all  the  testator's  real  and  personal  estate^  was  abun- 
dantly sufficient  to  pass  a  fee,  yet  that  the  testator  lind 
himself  restrained  the  words  from  carrying  that  meavi- 
i^  hy  bis  own  explanation,  which  shewed  that  he 
used  them  only  as  words  of  local  description.  This 
case  was  distinguishable  from  Roe  on  demise  of  Child 

D  2  V.  IVri^ht 
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1  S\  6.        V.  Wright,  (a)    In  Barty  v.  Edgavorth  (6),  the  Master  of 

-r"^  the  Rolls  thouffht  that  in  a  devise  of  the  testatrix's  estate 

Denn  ° 

t;.  Mid  lands  in  C,  the  word  **  lands"  was  descriptive  of 

**^^*        the  locality,  and  the  words  ^  all  my  estate*'  of  the  inter-  ■ 

est,  from  which  it  might  be  inferred,  that  if  the  word 

lands  had  not  been  there  used,  in  contradistinction  to 

the  word  estate,  all  her  estate  at  C  would  only  have 

been  descriptive  of  the  subject,  not  of  the  intevest  devised. 

In  the  Touchstone  (c),  it  is  laid  down  that,  Verba  post^ 

*         riora  propter  cerHiudinemaddUay  adprioroy  qua  certiiu^ 

dine  indigent  sunt  referendtu     The  latter  words  hare 

I    •  are  therefore  to  be  considered  as  substitulsd  f<k  the 

former.    Doe  on  demise  of  Bates  v.  CUyton  {d\  was  a 

very  complicated  case,  and  perhaps  has  little  bearing 

on  thia ;   but  it  was  there  held  that  the  word  estate  did 

not  carry  a  fee^  where,  by  other  antecedent  words,  it 

appeared  to  be  restricted  to  locality.    The  word  estate 

is  not  here  applied  as  it  was  in  Holdfast  («),  on  demise 

of  OmpeTj  V.  Marten,  where  "  my  estate  ntBrm^ick'* 

was  held  to  carry  a  fee. 

Shepherd,  Solicitor-General,  denied  that  here  was  any 
substitution  of  the  latter  words  for  the  former.  He  was 
stopped  by  the  Court 

GiB38  Q.  J.  After  the  cases  which  have  been  re- 
cently decided  on  this  question,  it  is  uniiecessary  to  hear 
the  Defendant's  aiguments.  It  is  true^  that  formerly 
these  words  would  have  received  a  narrower  construction 
than  we  at  this  day  put  on  them.  It  is  true^  that  for- 
merly, if  the  word  estate  were  accompanied  by  words 
which    pointed  at  locality,   it  would  not  have  been 

(a)  7  Esjtt  aj9.  (c)  Shepherd* j  Touch tonet  tin 

{b)  1  Eq*  Qu.  Mr.  1 7 8.  //•  1 8  •     Grant,  p-  %sz*9  ^tb  ed. 
S.  C.  %  P.  f¥^i,  51^.  {d)  8  Bast,  X4X. 

(#)  X  TtrmRe^^ii. 

12  held 
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Keld  to  cany  a  fee;  but  later  cases,  decided  on  the        IBIG. 
apparent  or  very  probable  intent  of 'the  testator,  have     *  n»LJ  ^ 
held,  that  the  word  estate  would  pass  a  fee^  notwith-  ^, 

standing  that  there  were  words  of  locality  joined  with        Hoon, 
it.    One  of  the  first  was  that  cited,  of  *<  my  estate  at 
BrtqfwidsJ*      So^  that  devise  in  Doe  on    demise  of 
Child  yfk   Wrigfdifl)^    ^  all  my  estate,    freehold  and 
cqpyhold,  lying  and  being  in  EUin^on  in  Huntings 
domhir€i^  no  case  could  be  stronger  than  that  for  the 
inference  that  the  testator  was  pointing  out  only  the 
local  sititalion ;  but  the  Court  held  that  he  meant  by 
^  estate^**  the  quantity  of  interest  he  meant  to  convey,^ 
and  by  the  words  at  EUingion^  the  description  which 
was  to  identify  the  lands.     So  here^  by  <<  aU  my  estate,'' 
the  testator  means,  according  to  the  doctrine  of  the 
late  cases,  to  designate  the  quantum  of  interest ;  and 
lest  the  parties  should  not  know  where  to  find  the  pro- 
perty, be  adds  the  local  description:  my  land  Is  at 
Stam/brd  Bridge  in  Yorkshire^  my  houses  are  on  the 
land,  and  my  furniture  is  in  the  houses.     I  think, 
therefore^  there  is  no  grontid  to  hold  that  these  words 
passed  lesa  than  a  fee.    The  odber  three  Judges  con- 
curring. 

Judgment  for  the  Defendant.. 


Neiuon,  Ex  partem  ^^*  *^ 

TJEYWOOD  Serft.  moved  for  an  orfcr  to  discharge  2?ie"^ 
the  Defendant  ^i;j/s0fi  out  ofthe  custody  of  the  sbe^  chaise  of  an 

tiSc(Londoru  under  the  stat.  48  G. 3.  c.  123.  s.  i.,  which  *f»o^^««  ^ 

cM>tor  under 

enacts,  that  *^  all  persons  in  execution  upon  any  judg-  the  tutute 

i.  X.,  the  rule  it  m  the  first  inttanct  only  a  rule  nui. 
(tf)  8  Term  Rep.  64* 

D  8  ment. 
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1816.  ment,  in  whatsoever  court  the  same  may  have  been  ob- 
'_j.'^~  ~^  tained,  for  any  debt  or  damages  not  exceeding  the  suni  of 
£x-paitc.  2oZ.  exchisive  of  the  costs,  recovered  by  such  judgment, 
and  who  shall  have  lain  in  prison  for  the  space  of  twelve 
successive  calendar  months  next  before  the  time  of  their 
application,  shall,  upon  application  for  that  purpose,  in 
term-time,  made  to  some  one  of  His  Majesty's  superior 
courts  of  record  at  Westminstery  to  the  satisfaction  cf 
such  Court,  be  forthwith  discharged  out  of  custody  as 
to  such  execution,  by  the  rule  or  order  of  such  Court. 
He  produced  an  affidavit  of  the  prisoner,  that  his  debt 
was  under  zoL^  and  that  he  had  been  twelve  calendar 
months  in  prison,  (of  which  fact  he  also  produced  a 
ceitificate  from  the  sheriff,)  and  had  given  the  Plaintiff 
notice  of  the  present  motion.  It  did  not  appeiar  that 
it  was  to  be  a  rule  to  shew  cause,  for  the  statute  says, 
that  he  shall  forthwith  be  discharged  by  the  order  of 
the  Court,  provided  the  application  be  to  the  satis- 
faction of  the  Court. 

Per  Curiam.  We  have  given  more  consideration  than 
we  otherwise  should  have  done  to  a  case  of  this  sort, 
because  we  always  wish  to  be  more  particularly  carefbl 
in  the  case  of  prisoners.  We  had  not,  from  the  first, 
a  particle  of  doubt,  that  this  ought  to  be  a  rule  to  shew 
cause;  in  addition  to  the  other  reasons  which  weighed 
with  us,  we  now  learn,  that  from  the  time  when  this 
act  passed,  (and  applications  under  it  were  not  unfre- 
I  quent  until  the  late  act  gave  prisoners  their  liberation 

dler  three  months  imprisonment,)  upon  every  applica- 
tion made  in  this  court,  under  tliis  act^  a  rule  nisi  only 
has  been  granted  in  the  first  instance. 

Rule /t^'». 
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GiiosE  V.  West  and  Others.  •^'^  *'• 

HTHIS  was  an  action  of  trespass  for  breaking  and  enr  Prhnafiuie 
tering  the  Plaintiff's  close,  called  Penpmt  Dawn^  ^«  prwump- 
and  taking  away  500  loads  of  soiL     Upon  the  trial  of  strip  of  land 
the  cause  at  the  Z>a«ii€:es/on  Spring  assizes  18 169  be-  lying  between 
fore  Park  J. ^  it  appeared,  that  the  Plaintiff  was   Uie  ^^j^^J^^.  j„. 
owner  and  occupier  of  a  &rm  called  Peiipont  Barton^  ing  indosure, 
whereof  a  tract  of  land  called  Penpani  Dmm  had  ira-  '^  *•  7«^1  *» 
memorially  been  a  part :  this  down  abutted  on.  the  hiehwAv  ad 
bomidary  hedge  of  the  Defendant's  farm,  called  th6  medium  flum 
TrtgOda*  estate;  and  a  turnpike  road,  which  had  been  w>,  tl^^ 
made  about  twenty-four  years  since,  passed  from  east  owner  of  the 
to  V€s^  over  the  down,  in  a  direction  parallel  to  and  incloture. 
a  few  yards  distant  from  the  boundary  hedge  of  the  ^  ^j^^j  com- 
Tregfldas  estate,  so  that  a  narrow  strip  of  land,  abutting  municate  with 
on  the  hedge,  and  extending  in  length  the  whole  length  qJ^'JjJ^^™"^'** 
of  the  down,  was  marked  off  by  the  road  from  the  re-  portions  of 
fidue  of  the  down ;    before  this  turnpike  was   made  ^*"^  ^^  P*** 

sumption  IS 
the  road  had  described  an  arc,  of  which  the  Tregildas  either  done 

hedge  was  the  chord,  so  that  the  space  of  land  inter-  away,  or  con- 
oepted  between  the  road  and  the  Tregildas  hedge  was  rowed,  for  the 
then  much  larger  than  it  now   was.     At  the  points  evidence  of 

where  the  road  entered  and  where  it  quitted  the  down,  ®^p«^P 

^  ,       which  apphes 

there  were,  and  long  had  been,  gates,  erected  and  main-  to  the  hirger 
tained  by  the  Plaintiff  and  those  whose  estate  he  had,  potions,  ap- 
to  keep  ihePenpont  cattle  within  the  down,    and  to  narrow  strip 
exclude  others  from   it.      The  occupier  of  Penpont  which  commuw 
Barton  had  not  only  had  the  exclusive  pasturage  of  the  ^^^^  ^*^ 
down,  as  well  on  the  one  side  of  the  road  as  on  the 
other,  but  had  also,  as  long  as  could  be  remembered, 
particularly  availed    himself   of  the  valuable  shelter 

afforded  by  the  hedge  of  the  Tregildas  estate^  to  fodder 

D  4  his 
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Grose 

v. 
•Wist. 


his  cattle  close  under  it,  during  winter,  on  the  inter- 
cepted strip  of  land.  The  occupiers  of  PetiparU  Bav^ 
ton  had  also,  for  the  space  of  fifty  years  and  more,  spread 
their  sU*aw  in  the  highway  on  Penpont  Down,  to  be 
trampled  into  muck,  and  had  again  collected  the  mud 
'  and  straw  from  the  road  into  heaps  at  the  side,  some 
part  on  the  side  next  the  Tregtldas  hedge,  and  some 
part  on  the  other  side,  and  had  again  carried  it  away 
and  applied  it  as  manure  upon  other  parts  of  Penpani 
Barton^  which  acts  the  occupiers  of  the  Tregtldas  estate 
)iad  frequently  witnessed,  but  never  interrupted.  The 
Plaintiff*  also  proved  declarations  by  a  former  owner  of 
the  Tregtldas  estate,  that  the  intercepted  strip  of  land 
was  not  his,  but  the  property  of  the  owners  of  Penponi 
Down.  Tlie  Defendants  had  recently  taken  away  from 
the  side  of  the  road  a  large  quantity  of  soil  and  mud 
which  the  Plaintifli  had  scraped  together,  and  turf 
and  earth  dug  from  the  intercepted  strip  of  land,  and 
applied  it  as  manure  on  the  Tregtldas  estate.  The  De- 
fendants proved  that  the  owners  of  the  Tregtldas  estate 
had  firequently  cut  turf  on  the  strip  of  land  in  question^ 
and  had  therewith  repaired  Tregtldas  hedge,  adjoining 
thereto,  and  also,  that  the  surveyors  of  the  highways 
had  of  late  years  sometimes  scraped  up  the  mud  firom 
the  road,  on  the  one  side  and  on  the  other,  and  had 
given  notices  to  the  Defendants,  requiring  them  ta 
remove  that  part  of  it  which  lay  on  the  side  of  the 
road  nearest  to  the  Tregtldas  estate^  and  that  the  De- 
fendants also  had  spread  straw  in  the  road,  for  the  pur* 
pose  of  being  trodden  into  muck,  and,  after  mixing  it 
with  mud  firom  the  road-side,  had  carried  it  back  and 
employed  it  as  manure  on  the  Tregtldas  estate.  The 
jury,  contrary  to  the  inclination  of  Park  J.,  found  a 
verdict  for  the  Defendants. 


Lens 
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Lent  Serjt,  in  Easier  term,  obtained  a  rule  nisi  to       1816. 
sei  aside  the  verdict  and  have  a  new  trials  against 
which 

Pell  Serjt  now  shewed  cause:  he  relied  on  the  &ct 
that  materials  had'  been  taken  for  repairing  tlie  Tre^ 
gildas  hedges  and  on  the  repeated  acts  of  ownership  of 
the  DffiHwfafits  in  taking  manure  from  the  road  with** 
out  intenruption,  in  presence  of  occupiers  of  PetgnnU 
Dawn^  irhoT  had  an  interest  to  dispute  it;  and  on  the 
judgment  of  the  surveyors  of  the  highway,  whereby 
they  had  awarded  to  the  Defendants  the  mud  on  the 
fide  next  to  the  TV^gildas  estate;  but  he  principally  re- 
lied on  the  rule  of  presumption,  that  the  owner  of 
inclosed  land  abutting  on  a  highway,  or  on  small  strips 

of  waste  land  lying  between  his  close  and  a  highway, 
is  also  seised  of  the  soil  and  freehold  of  those  interme- 
diate  strips  of  waste,  and  of  the  road,  as  £ur  forth  as 
the  central  line  of  the  highway,  and  this,  he  urgedy 
was  conclusive  of  the  question,  that  the  land  from  Tre» 
gildas  hedge  to  the  middle  of  the  highway,  along  the 
whole  length  of  Penpont  Doom,  was  the  soil  and  free- 
hold of  the  DeftHidants. 

Letis^   in  support  of  his  rule,   was  stopped  by  the 
Court. 

GiBBS  C«  J.  The  Defendants'  counsel  has  correctly 
stated  the  law.  Prima  facie  the  presumption  is,  that  a 
strip  of  land  lying  between  a  highway  and  the  adjoin- 
bg  closer  belongs  to  the  owner  of  the  close;  as  the 
presumption  also  is,  that  the  highway  itself,  as  medium 
JUum  viiEj  does.  But  the  presumption  is  to  be  confined 
to  that  extent ;  for  if  the  narrow  strip  be  contiguous 
to  or  communicate  with  open  commons,  or  larger 
portions  of  land,  the  presumption  is  either  done  away, 

or 
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1816.  or  considerably  narrowed;  for  the  evidence  of  owner- 
ship which  applies  to  the  larger  portions,  applies  also 
to  the  narrow  strip  which  communicates  with  them. 
This  strip  does  communicate  with  Penpont  Doom.  The 
acts  of  ownership  on  which  the  Defendants'  counsel 
relies,  are  the  taking  materials  for  repairing  the 
fence  of  his  field,  which  has  been  immemoriaUy  or 
andently  inclosed,  and  abuts  oa  Penpont  Dawn,  He, 
therefore,  may- have  had  a  prescriptive  right  to  take 
soil  there  for  repairing  his  fence,  and  those  acts  may  be 
attributable  to  that  prescriptive  right,  and  not  to  own- 
ership. I  am  aware  that  there  is  other  evidence,  viz* 
that  the  surveyor  of  the  highways  has  for  ten  or  twelve 
years  past  gathered  up  the  dirt  of  the  road,  and  that 
the  Defendant  has  had  it;  but  that  is  of  modem  usage 
only.  But  mark  what  a  strong  case  the  Plaintiff  has ; 
this  strip  of  land  communicates  at  each  end  with  other 
parts  of  the  Plaintiff's  farm,  and  he  meated  his  cattle 
close  up  under  Tregildas  hedge;  and  that,  not  once, 
but  continually ;  for  it  is  not  pretended  that  this  user 
is  ascribable  to  any  right  of  common.  In  addition  to 
this,  there  is  a  conversation  by  a  former  owner  of  Trc* 
gildas  estate,  admitting  that  the  land  is  not  his,  and 
wishing  he  had  had  it.  It  is  true  that  the  value  of  the 
fee  simple  may  be  small,  but  the  relative  value  may  be 
considerable,  and  the  property  taken  appears  to  have 
been  worth  40/.  or  50^,  and  therefore  is  not  within  the 
rule  of  this  Ck>urt :  that  it  is  of  too  little  value  for  a 
new  trial.  Under  these  circumstances,  I  will  say  no 
more  of  the  case,  than  that  it  is  a  case  unfit  for  the 
Plaintiff  to  be  concluded  by  this  verdict,  and  that 
therefore  there  ought  to  be  a  new  trial  on  payment  of 
costs. 

Park  J.     The  case  is  of  the  more  importance,  be- 
cause the  Plaintiff's  gate  opens  on  the  very  spot  in 

14  question, 
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question,  so  that  if  the  verdict  stands,  the  Plaintiff  will        1816. 
have  «  difRculty  in  getting  in  and  out  of  his  own  close* 

Rule  absolute. 


Hart,  qui  tam,  v.  Draper.  *^*^  *^* 

nPHE  Plaintiff  having  declared  against  the  Defendant  Where  a  De- 

on  the  statute  of  usury,    12  Ann.y  for  penalties  f">^n^  c<>n- 

-  .  .  •entmg  to  a 

amounting  to  20,445/.,  ^"^  ^"^  cause  being  ripe  for  judge's  order, 

trial  at  the  Chelmsford  spring  assizes  1 8 16,  the  Plaintiff  obtains  a  bene- 
forbore  to  enter  the  cause  for  trial,  upon  the  Defend-  ^^  Court  *will 
ant  consenting  to  a  Judge^s  order,  whereby  it  was  or-  upon  the  order 

dered,  that  the  Defendant  should  within  the  first  four  *^°f  *^ 

,  wards  made  a 

days  of  the  next  Easter  term  consent  to  a  motion  for  mie  of  Court, 
compounding  the  action  upon  payment  of  2ooc^  penal-  enforce  by  at- 
ties,  and  150/.  costs,  one  half  thereof  to  the  king,  and  ^°*^j» 
the  other  half  to  the  Plaintiff,  and  that  the  Defendant  perfomunce 

should  within  the  first  four  days  of  the  ensuing  Easter  °^  ^"^^  ^*"°* 
,      ,  .      ,  .        .  ,      of  the  rule  as 

term  pay  the  kmg^s  moiety  into  court,  to  warrant  the  j„^  benefidal 

motion ;  and  if  the  motion  were  refused,  should  give  to  the  Plaintiff', 

judinnent  of  Trinity  term,  and  the  cause  to  be  tried  at  to    e 

^  ^        ^  .  .  cnmii,  m  a 

the  ensuing  summer  assizes.     The  trial  was  postponed ;  qui  /am  action. 

in  the  next  term  the  Defendant  did  not  make  good  his 
pajrment,  having  drawn  the  Plaintiff  into  a  subsequent 
agreement,  fraudulent  as  against  the  crown,  to  wave  the 
former  agreement,  and  to  accept,  as  the  terms  of  com- 
promise, the  sum  of  175/.  for  himself^  aiid  the  like  sum 
of  175/.  to  be  paid'to  the  crown.  The  Court,  upon  the 
application  of  Best  Serjt.  for  the  Plaintiff,  with  the  con- 
sent of  the  Attorney-General,  when  three  weeks  of  the 
term  had  eicpired,  made  the  Judge's  order  a  rule  of 
0)urt,  and  Best  had  subsequently  obtained  a  rule  nisi 
for  an  attachment,  for  disobedience  to  this  rule. 

Onsk/ao 


44 


CASES  IN  TRINITY  TERM 


1816. 


Ondotuo  Scrjt.  now  shewed  cause  against  this  roIlSf- 
.  upon  affidavits  exculpatory  of  the  usury,  whence  he  in^ 
ferred,  that  the  crown,  having  no  real  interest  in  the 
penalties,  the  second  agreement  might  be  permitted  to 
take  effect ;  at  all  events,  the  non-compliance  with  the 
first  agreement  was  no  contempt  of  the  Court,  inasmuch 
as  no  rule  of  court  subsisted,  for  paying  the  monies 
agreed  on  within  the  stipulated  time,  until  nineteen 
days  after  that  time  had  expired :  and  the  Defendant 
had  a  good  defence  to  tlie  action. 


GiBBS  C.  J.  This  cause  being  ripe  for  trial  at  the 
spring  assizes,  if  it  had  been  tried,  and  a  verdict  had 
passed  for  the  Plaintiff,  the  judgment  would  have  been 
complete  in  Easter  term ;  to  avoid  that  trial  the  Plain- 
tiff gave  this  consent,  whereby  the  trial  is  put  off,  and 
the  Plaintiff  obtaiil^  the  fruit  of  the  compromise  in  the 
delay  which  takes  place.  Application  is  made  to  the 
Defendant  to  consent  to  such  order  as  be  has  here  en- 
gaged to  consent  to,  and  he  refuses;  whereby  the 
Plaintiff  is  thrown  over  to  the  assizes  after  Trinity 
term.  The  Defendant  takes  to  himself  the  benefit  of 
that  which  he  bargained  for,  and  he  now,  by  with- 
holding his  consent,  refiises  to  pay  the  price  of  it.  It 
does  not  appear  to  me  that  there  is  any  ground  for  re- 
sisting the  attachment,  therefore  the  rule  must  be  made 
absolute. 


Best  and  Copley  Serjts.  in  support  of  the  rule. 
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(IN  THE  EXCHEQUER-CHAMBER.) 

Beatson  and  Others  v.  Rushforth.  /«»  a;. 

^HIS  was  a  writ  of  error  brought  to  reverse  a  jadg-      in  an  action 

ment  of  the  Court  of  Exchequer  pronounced  for  fg*™^  ^« 

^.  htuidredonthe 

toe  Plaintiff  below,  in  an  action  against  the  hundred^  gtat  41 G.  3. 

upon  a  declaration  founded  on  the  stat  41  G.  3.  c.  24.  ^•*^  *"^ 

and  which  stated  that  after  iSth^P^  1801  (a),  at  the  ,.  5*,  to  recover 
parish  of  Halifax^  in  the  hundred  of  Aggbrigg  and  tke  damage 
Morley^  in  the  county  of  YorJc^  divers  persons,  to  the  T^^^J^^ 
number  of  twelve  and  more,  being  unlawfully,  riotously,  j^g  ^^  y^y 
and  tumultuously  assembled  together^  to  the  dbturb-  penoni  unlaw- 
ance  of  the  public  peace,  did  unlawfully,  tumultuously,  ^ndJ^^/* 
•and  with  force,  demolish  in  part  a  certain  water-mill  of  outly  anem- 
the  Plaintiff  below,  situate  in  the  parish,  hundred,  and  ^">  «^ »  ^^ 

neoettary  to 
county  aforesaid,  to  wit,   the  walls,  doors,  windows,  aver  that  the 

window-framesy'  Idcks,  and  hasps  affixed  and  belonging  demolishing 

thereto,  and  parts  of  the  said  water-mill  of  the  Plaintiff  "^^  ^^^^"^•- 

(tf)  It  was  stated  by  RUbard*  limitation  of  2\j:dan8  to  be  brought  Aaaaion  agsintt 
iortf  that  the  principal  question  against  the  himdred  by  virtue  of  the  hundred  for 
which  had  lieen  made  in  this  the  6th  section  of  i  G.  i.  which  ^*^**^^5/ 
Close  in  the  court  below^  had  directs^  that  the  damage  shall  be  ^'oJ^ht'mort 
becOf   whether  the   8th  section  raised  and  levied  in  such  man-  thantwelve 
of  the   statute   i  G.  i.   c*$^  to  ner,  and  form^  and  by  such  wa3rs  months  after 
which   the  stat.  41 G.  3.  c,%a^  and  means*  as  are  provided  by  the  the  demolishiog. 
giving    this  action  against   the  statute  ijEIiz  c.  13.     The  de- 
hundred,  refers,  and  which  pro-  daration  in  Hyde  v.  Cogan  (z) 
vides  that  no  person  **  shall  be  stated  the  pulling  down  to  have 
prosecuted  by  virtue  of  that  act  been  within  twelve  months.  And 
(i  G.I.)  for  amy  offence  or  offences  the   Court    of   Exchequer    haS 
committed  contrary  to  the  same,  holden  that  the  8th  section  did 
unless  such  prosecution  be  com-  not  so  a4>ply.     But  he  said,  this 
menced  within    twelve   months  question  did  not  arise  00  the  pre- 
iifter   the   ofibice   committed,''  sent  record, 
prescribes  the  same  period  for  the 

(i)  Doug^  699*1  and  see  Ibid*  700.  n.  i. 

below. 
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1816.       below^  and  certain  works,  to  wit,  certain  shears  ami 
B    T«iM      frames,  to  wit,  20  shears,  20  frames,  20  machines,  and 
<p.  20  straps,  of  the  Plaintiff  below,  belonging  to  the  said 

RUSHF0R7H.  water*mi]I,  of  great  value^i  to  wit,  500/.,  in  contempt  of 
the  king,'  to  the  damage  of  the  Plaintiff  below,  to  wit, 
to  the  amount  of  500/.,  and  against  the  form  of  the 
statute,  whereof  the  Defendants  below,  who  th^  and 
still  were  four  of  the  inhabitants  of  that  hundred,  had 
notice,  whereby,  and  by  force  of  the  statutes,  an  actiou 
had  accrued  to  the  Plaintiff  below,  being  the  person 
injured  and  damaged  thereby,  to  recover  against  the 
Defendants  below,  being  then  and  still  inhabitants  of 
that  hundred,  the  damages  by  him  sustained  by  so  de- 
molishing in  part  the  said  water-mill,  and  the  works 
thereto  belonging.  All  the  other  counts  stated  the  de- 
molishing in  the  same  phrase,  Aaer  verdict  and  judg. 
ment  for  the  Plaintiff  below,  the  Plaintiffs  in  error 
assigned  for  error,  that  it  was  not  alleged  that  the  per- 
sons mentioned  to  have  been  unlawfiilly,  riotously,  and 
tumultuously  assembled,  did  ^'  feloniously"  demolish  in 
any  part  the  said  water-mill  and  premises,  nor  that  they 
did  or  committed  any  felonious  act  or  offence  in  respect 
of  the  premises. 

Scarlett  for  the  Plaintifis  in  error.  The  statute 
41  0.3.  C.24.  recites  the  statutes  9  G.  3.  ^.29.  and 
I  G.  I.  Stat.  2.  e.  5.,  and  directs  that  the  damages  may 
be  sued  for  in  the  manner  provided  by  the  last-men- 
tioned act.  This  action  must  therefore  be  governed  by 
the  same  rules  which  govern  an  action  brought  upon 
that  statute.  It  was  held  in  Beid  v.  Clarke  (a),  that  in 
an  action  on  that  statute,  the  Plaintiff  cannot  recover, 
unless  the  pulling  down  be  done  under  circumstances 
which  make  the  act  amount  to  felony ;  and  inasmuch 
as  it  is  necessary  to  aver  every  thing  on  the  record, 

V 

(fl)  7  Term  Rtp.  496* 

which 
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wliicb  is  indispensaUe  to  the  Plaintiff's  recovery;  it        181G. 
therefore  ought  to  be  averred  that  the  demolishing  was      «~V^^ 
felonious.  v. 

RUSBFORTH. 

Richardson^  for  the  Defendant  in  error,  was  stopped 
bjr  the  Court. 


Lord  EIiXENBOROUGH  C.  J.  The  same  circumstances 
constitute  a  felony,  which  constitute  a  claim  to  reim- 
bursement by  the  hundred  in  a  civil  action ;  but  the  sta^ 
tute  does  not  say  that  tlie  felonious  pulh'ng  down  shall  be 
necessary  to  raise  the  claim.  In  the  case  of  The  King  v. 
Jiidd  {a)  it  was  held  unnecessary  to  state  in  a  warrant  of 
commitment,  that  the  act  was  done  feloniously,  if  the 
facts  set  out  shewed  a  felony.  In  the  case  of  The  King  v. 
Cqgan{b)f  the  declaration  does  not  use  the  word  feloni- 
ously. Those  circumstances  must  have  been  proved  at 
the  trial,  which  were  common  alike  to  a  charge  of 
felony,  and  to  a  cause  of  action  against  the  hundred. 

Judgment  affirmed,  (c) 


(m)  %  Term  Rep.  %S5 


were  asaembled  at  the  iwtouily 
jDm^.  699*  demoUihing.  Pritchit  y^Waldrofif 

(c)  It  it  not  neccMaqr  to  aver     5  Term  Ref.  14. 
or  prove,  that  twelve   persons 


Haggett  V.  Argent. 

'PHE  Defendant's  attorney  had  given  notice  that  the 
bail  would  justify  on  the  24th  oijune^  which  being 
a  iin  nan  juridicus^  the  bail  omitted  to  attend  then,  but 
attended  on  the  25th,  wh«n  Vaughan  Serjt,  for  the  De- 
fendant, obtained  two  days  time  for  the  bail  to  justify, 

ney  refused  to  instruct  counsel  to  move  for 

which 


June  2  J, 


The  Defend- 
ant's bail  were 
permitted  to 
appear  by  their 
own  attorney 
amd  justlfyy 
where  the  De* 
fendant'sattor- 
them  to  justify. 
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1816. 


llAGGETT 

Argxnt. 


which  time  being  expired,  they  now  appeared  in  court. 
The  Defendant's  attorney  refused  to  instruct  counsel  to 
move  that  the  bail  might  justify,  unless  they  would  pre- 
viously pay  him  the  Defendant's  costs  up  to  the  present 
time.  This  they  declined  to  do,  and  Copley^Serjt  here- 
upon moved  that  the  bail  might  appear  by  their  own 
attorney  and  justify,  to  prevent  an  assignment  of  the 
bail-bond  from  being  taken. 

■ 

Viaitghanj  on  behalf  of  the  Defendant,  opposed  this 
application,  upon  the  ground  that  the  bail  could  not  be 
heard,  inasmuch  as  they  were  not  yet  in  court :  they 
sou^t  to  increase  tlie  costs  against  the  Defendant,  by 
continuing  the  action,  when  they  had  it  in  their  power 
to  protect  themselves  by  surrendering  die  Defendant. 

OiBBS  C.  J.     Undoubtedly  the  Defendant  cannot 

change  his  attorney  without  leave  of  the  Court,  but  the 

sheriff  and  the  bail  may  appear  by  their  own  attorney. 

We  think  it  may  be  done. 

Rule  absolute. 


JufU%T* 


HicKEY  V.  Burt. 


Where  a  let-     A/I  RS.  Brcnmi  having  employed  the  Plaintiff,  a  broker, 

«nr.  with  fhm         -LVJL     .■....«.  ^.<i  >« 


to  distrain  for  rent  on  Burt  her  tenant,  who  re- 
plevied, and  Burt^  and  the  two  sureties  in  the  replevin 
bond  being  insolvent,  she  sued  the  sheriff  for  taking 
insuffid^it  sureties  in  the  Plaintiff's  name;  he  gave  her 


tor,  with  the 

penniitioaof 

a  bailifi^  who 

Jiad  made  for 

her  a  dittrett 

for  rent,  coni- 

mencedia.the    leave  to  bring  the  action,  and  afterwards  gave  her 

buhff  t  aame   hq^^q  Qf  [ijg  inientioQ  that  the  action  should  not  nro^ 
aa  action  ^^ 

agafawt  the 

theriff  for  taUng  intufficient  pledget,  and  the  bailiff  afterwardt,  without  the  lettor't 

privity,  rdeated  to  the  theriff,  the  Court  aet  aaide  the  releate,  and  a  plea  thereef /i»/ 

Jamm  eantimumce^ 

ceed, 


HicKxr 

nfm 
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eeed,  which,  he  apprised  her,  he  did  for  the  purpose        1816. 

•f  giving  a  little  time  to  the  sheriff's  officer,  who' was 

much  distressed,  and  that  when  that  point  was  gained, 

the  action  might  proceed  again.    The  Defendant  had        BuAt. 

since  plieaded/Mfii  darrein  corUinuance  a  release  obtained 

from  the  Plaintiff. 

Best  Seijt.had  on  a  former  day  obtained  a  rule  nisi 
to  set  aside  this  plea,  and  that  the  release  might  be 
giren  np  to  be  cancelled. 

Ijens  SearjUf  against  the  rul^  Insisted  on  the  Plaintiff's 
legal  right  to  release  the  action,  he  referred  to  the  case 
of  BoUamly  v.  Brooke  (a),  and  urged  that  if  he  were  a 
trustee  for  Mrs.  Braam,  it  was  a  subject  of  interference  for 
a  court  of  equity  only.  If  indeed  there  were  collusion, 
idiicfa  was  denied  by  the  Defendant's  affidavits,  the 
plaintiff  might  reply,  that  the  release  was  fraudulent, 
and  would  recover  notwithstanding  the  release;  a 
question  which  might  as  well  be  disposed  of  by  a  jury, 
as  by  a  court  of  equity:  if  the  rielease  were  honest, 
the  action  could  not  proceed.  Mrs.  Brawn  might  have 
sued  in  her  own  namc^  if  she  would ;  she  had  never 
offered  to  indemnify  the  Plaintiff  against  the  costs  of 
the  suit,  and  the  Plaintiff  might  release  his  legal  right 
without  the  leave  of  this  Court. 

Besi  supported  his  rule. 

BuRROudH  J.  observed  that  in  a  similar  case,  about 
ten  years  before,  Lord  Eldon  C.  J.  had  holden,  that  no 
action  could  be  brought  in  the  name  of  a  trustee, 
without  his  consent;  but  that  if  a  trustee  would  not 
consent  to  lend  his  name  as  a  Plaintiff,  the  Court  of 

(a)  I  Term  Rep.  6at*  n. 

Vol.  VII.  E  Chancery 
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1 8  !$•  Chancery  would,  /upon*.  kpplicadoDr  compel  him  to  per^ 
mithis  qame  to  be  nsed;  neverthdese  that  if  an  action 
were  once  cOiiiin&Qoed  in  the  name  of  «  trusted  he 
could  not  afterwfirds  release  it  except  byleave  of  the 
Court.  The  Court  held  that  if  the  present  action  had 
been  commenced  without  the  Plaintiff's  permission,  the 
release  might  have  been  a  trick,  the  fruits  of  which  the 
•Court  possibly  might  not  hare  the  right  to  take  from 
the  Defendlint;  but  here  the  Plaintiff  had  lent*his  name 
in  the  beginning,  and  the  sheriff  ought  not  to  be  peiv 
mitted  to  arm  himself  with  this  release. 

Rule  absolute. 


June  %%.  Clennel  V.  Read  and  Another. 

Where  the         T  N  replevin,  the  Defendants  made  conusance  as  bailiffs 

assignee  of  a  ^£  j^  Musgrave  and  wife,  for  a  distress  for  half  of  a 

term  gave  up  . 

at  Michaelmas  yearns  rent  of  a  dwelling-house,  at  j^zl.  a  year,  payable 

to  a  second  quarterly,  due  at  Christmas  1814,  from  Ross^  as  tenant 
occSationof  thereof,  to  J.  Musgrave  and  wife.  The  Plaintiff 
a  houses  and  pleaded,  as  to  4/.  45.  parcel,  &c.,  that  it  was  not  in 
'Thrw  arrear,  and  as  to  the  residue,  a  lender  by  the  Plaintiff^; 
quarters  of  a  he  also  pleaded,  that  before  the  rent  became  due,  and 
year's  land-  \7hile  J.  Mmgrave  and  wife  were  landlord  and  land- 
tax,  due  at  ^^y?  the  premises  were  chargeable  and  charged  with 
Micbaelmasi  the  landlord's  property-tax,  payable  to  the  king;  that 

and  handed       ^j.       ^     distress,  on  i8th  November  18 14,  the  Plain- 
over  the  receipt  ^  ,  "tj  . 

to  the  succeed-  tiff,  being  then  the  occupier  of  the  house,  was  required, 
ing  ^^'^PJ®''*     and  was  obliged  to  pay,  and  did  pay  to  the  king,  for 

the  succeeding  the  landlord's  property-tax  duly  charged  and  assessed, 

occupier,  pay- 
ing two  quarters  of  a  yearns  rent  accruing  at  the  following  Ckristmajf  might  tJm» 
der  in  part  of  his  rent  the  receipt  for  property-tax  given  to  the  former  occupier. 
And  might  plead  it  as  a  payment  made  by  hinaself. 

I0»  whUc 


ClEKKll 
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vfaile  J.  Mu^avi  and  wife  were  landlord  and  lund*        1816. 
lady  of  the  house,  4/.  4^.9  being  after  the  rate  of  2«. 
Cm"  every  aof.  of  the  rent  of  ^*il^  and  whidi  4/.  4J.  the 
Fbnntiflr  waa  by  law  authorized  to  d^uot,  and  di^        Raatt 
deduct^  out  of  the  rent,  being  tfte  firat  payment  to  be 
iqadebjT: him  on  account  of  the  rent,  and!  so,  nothing 
of  the  4J.  4X.  waa  inarrear.    TfaeDefendants  replied  to 
the  fivitiplea  by  traycrsing  the  tender;   and   to  the 
second  plea^  they  replied  that  the  Plaintiff  had  not  paid 
^ndwasnot  obliged  to  pay  the  four  guineas.     Upon 
the  trid  of  the  cause  at  a  sittings  m  Middlesex^  in 
Easter  term  i8:i6»  it  q)peared  that  J.  Mu^axx  had 
leased; the -premises  to  Roes,  under  whom  Zi()^  had 
occupied  them  for  a  period  preceding  Michachnas  1814, 
1^  whioh  time  Uoyd  let  the  Plaintiff  into  the  oo;* 
cupation  of  them.     On  the  i8th  November  1814,  ^^^^ 
paid  to  the  collector  of  the  property-tax  3/.  3;.  for 
three  quarters  of  a  year,  ending  at  Michaelmas  18 14. 
It  was  proved    that  the   Plaintiff   tendered    sixteen 
guinea^f  •  and  the  collector's  receipt  for  three  guineas, 
frhich  expressed  that  that  sum  had  been  received  of 
Liojfdf  and  a  like  receipt  for  one  guinea  received  of  the 
Plaintiff  for  the  property-tax,  due  at  Christmas  18x49. 
in  fiiU  for  the  half  year's  rent  due  at  Christmas.    It. 
was  Apparent,  as  matter  of  law,  that  if  Uojfd  had  not 
piMdy,  and  the  collector  had  distreined  on  the  Plaintiff 
iar  the  tax,   as  he  might  have  done,  the  collector 
would  in  his  receipt  have  expre^ed  the  whole  four 
gttineaa  to  he  received  of  the  Plaintiff.    For  the  Dc* 
faidants,  it  was  contended,  that  the  Plaintiff  was  not 
eakitkd  to  deduct  from  the  rent  which  he  was  to  pay, 
the  property-tax  which  Uoyd  had  paid^  but  only  the  ono 
guinea  property-ptax  which  the  Plaintiff  had  paid  for 
himself.     The  jury  found  a  verdict  for  the  Plaintiff, 
Gibbs  C.  J.  reserving  liberty  to  move  to  enter  a  verdict 
for  the  Defendant. 

E  2  .  Accord- 


w 
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18I:6« 
Clbnnsll 


Accordingly,  Lens  Seijt.  having  on  a  former  day  m 
this  term,  obtained  a  rule  it/fi,  was  now  called  on  to 
support  his  rule.  He  urged,  that  for  any  thing  which 
appeared  in  the  cause,  I/ojfd  might  upon  his  last 
settlement  have  already  been  allowed  this  sum  of  three 
guineas  in  his  account  with  his  landlord.  The  c$m 
might  be  materially  diflPerent,  if  the  Plaintiff  had  been 
called  on  and  compelled  to  pay  the  tax  in  Lloytt% 
default,  but  LUyd  pays,  as  he  was  bound  to;  the 
authority  to  deduct,  is  only  for  that  occupier  t6  deduct^ 
who  was  occupier  when  the  tax  is  levied;  nothing  in 
the  act  enables  a  former  occupier  to  pay  himself^  by 
transferring  this  chose  in  action  to  a  succeeding  tenant. 
The  Plaintiff  never  in  fact  did  pay,  nor  was  ever  re- 
quired to  pay  this  sum,  and  the  transfer  contended  for, 
may  make  a  mat^ial  difference  in  the  accounts  already 
sailed  between  Uqyd  and  Musgrave  the  lessor,  or  in 
die  accounts  between  the  lessor  and  the  Plaintiff 


GiBBS  C.  J.  We  must  take  it  as  proved,  that  the 
Plaintiff  was  let  into  possession  of  the  premises  by 
Uoydj  and  therefore  was  liable  for  every  thing  for 
which  Uoyd  was  liable.  It  is  not  necessary  for  us  to 
consider  how  this  case  might  have  been  varied,  (though 
I  do  not  say  that  it  would  have  been  varied,)  if  there 
had  been  any  thing  in  the  case,  which  would  enable 
the  lessor  to  say,  ^^  that  he  had  repaid  the  tenant  the 
property-tax  in  another  mode.  The  statute  (a)  enables 
the  tenant  to  deduct  the  duties  out  of  the'  first  payment 
tliereafler  to  be  made  on  account  of  rent.  The  tenant 
here  consists  of  two  persons,  Uoyd  and  the  Plaintiff: 
of  whom  Lloyd  was  in  possession  at  the  time  when  the 
principal  part  of  the  tax  became  due,  and  the  Plaintiff 
IS  tlie  person  who  is  to  make  the  next  payment.    It  is 


{a)  46 C  3*  e.  6$*  s.74.  Scbed.  A.  N^^,  Rule  9. 

6* 


there- 
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therefore  not  too  much  to  say,  that  as  to  the  fomr 
gaineas,.  nothing  here  was  in  arrear,  and  that  the  fiict 
of  Uoj^d  handing  over  his'  receipt  to  the  Plainti^  is  a 
strong  proof  that  Uoj^d  abandoned  his  claim  on  the 
lessor,  and  had  no  further  call  on  him.  As  to  the 
other  issu^  the  payment  may  in  &ct  be  taken  as 
having  been  made  by  the  Plainti£^  though  it  is  Lkjfd 
who  takes  the  receipt,  and  hands  it  over  to  the  Plain- 
ti£  I  therefore  think  they  are  for  this  purpose  to  be 
considered  as  one^^and  that  the  payment  must  be  taken 
as  made  by  the  Plainti£     The  rule  therefore  most  be 

Discharge* 


181^. 


WiLLISON  V.  WhITAKER. 

•pHE  Pliiintiff  havmg  recovered  a  judgment  for  97^, 
which,  upon  error  brought  for  delay,  had  been  af- 
'finned,  consented  to  receive  from  the  Defendant  three 
bills  of  exchange,  accepted  by  the  Defendant's  father, 
at  four,  eight,  and  twelve  months  date^  for  the  amount 
of  the  debt  and  costs  in  three  instalments.  The  bills 
proving  of  no  value,  the  Plaintiff  had  commenced  actions 
against  the  bail,  on  whose  behalf  Vaughan  Seijt*  had 
on  a  former  day  obtained  a  rule  nisi  to  stay  proceedhigs 
in  those  actions,  and  to  enter  an  exoneretur  on  the  bail 
piece* 


Jmu  19. 

Bail  ditchargcd^ 
by  the  Plaimiflr 
taking  from 
the  Defendant 
bills  of  ez- 
changey  to 
which  a  surety^ 
is  party,  for 
payment  by 
instalments^ 


Besl  Serjt.  now  shewed  causey  contending  that  the 
bail  were  too  la|e  in  this  application,  after  the  Plaintiff 
had  incurred  costs.  The  latest  decision  on  this  point, 
wliich  was  the  case  of  Brickuoood  v.  Anniss  (a),  was  con- 
tradictory to  the  former  cases,  and  ruled  that  the  Plain* 


E  3 


tiff 
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1816.       tiff  might  give  time  to  the  Defendant  without  disoharg*^ 

^JJP^^    ittg  tite  haiL    The  Defendant    is    constantly  in  ihe 

iu.         custody  of  his  li^ail,  and  no  bargiahi  between  other  par-^ 

WHtTAKER.   iiieB  'Can  prevent '  the  bail  from  ehanging  their  custody 

for  the  custody  of  the  sheriff,  at  any  time  that  diey 

-please.     There,  too,  the  Indulgence  given  was  coihmu^ 

located  to  the  bail :   here  the  bilk  ivere  gfven  witfamH 

^thc  privity  of  the  baiL 

Vaugharij  in  support  of  his  rule.  In  BrkkoModf. 
AnnisSy  all  was  in  Jleri ;  the  proposed  composition  with 
*the  creditors  never  took  effect,  nor  was  there  any  con- 
sideration for  the  Plaintiff's  forbearance.  Here  the 
agreement  is  executed,  and  a  consideration  is  given,  the 
responsibility  of  an  additional  partyr 

GiBBS  C.  J.  The  facts  of  the  case  of  Brickwood  y^ 
4nniss  are  very  shortly  stated  in  the  report,  and  the 
judgment  is  founded  on  a  conversation  between  the  De- 
fendant and  one  of  the  bail  named  j(tnnissj  which  also 
is  very  shortly  stated,  but  I  am  ,confidcnt  in  my  recol- 
lection, that  the  ftict  warranted  the  doctrine  there  laid 
down ;  take  the  doctrine  as  the  Court  themselves  put  it: 
they  say  that  the  Plaintiff  had  in  that  case  never  dis- 
armed himself :  and  that  if  he  had  never  disarmed  him- 
self^ the  bail  had  not ;  but  here  it  appears  that  the 
Defendant  has  procured  a  surety  to  accept  bills  pay- 
able at  a  future  day,  and  those  bills  being  payable  at 
a  future  day,  the  Defendant  has  purchased  the  privi- 
lege of  being  free  froni  arrest,  until  it  be  seen  whether 
.  the  bills  will  be  paid  or  not :  he  has  given  therefore  a 
consideration  for  his  freedom  fVom  arrest  for  a  certain 
time,  and  until  that  is  expired,  the  Plaintiff  could  not 
take  him ;  and  that  being  so,  according  to  the  doctrines 
of  all  the  cases,  even  of  that  which  is  cited,  the  bail  are 
discharged;  for  the  Court  there  merely  say,  the  Plain- 
tiff, 
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tiff,  by  remitting  his  legal  diligence^.  (fV^.  they  do  not 
fsy  by  predudlng  hknseif  from  proceedinj^)  do^  not 
prevent  bimaelf  from  pmvumg  the  balL  Lett  any  doubt 
should  exist  on  their  meaning,  they  proceed  to  say,  th^ 
Plaintiff  has  never  disarmed  himself.  There  was  no 
consideration  there;  here  a  consideration  has  been 
given  for  the  freedom  from  arrest^  I  am.  of  opinion 
that  the  facts  in  that  case  did  warrant  the  judgment 
there  given,  but  whether  they  did  or  not,  such  was  the 
doctrine  of  the  Court. 

.    Rule  absolute  to  stay  the  proceedings  in  this  action 

against  the  bail,  on  payment  of  ihe  costs  of  the 

motion  and  costs  of  the  action. 


1816. 

WlLLfSON 
WmTAKEl). 


Jones  v.  Lewis. 

TTAUQHAN  Scnjt.  having  obtamed  a  rule  nisi  for 
diMrharging  the  Defendant  out  of  custody,  npon  the 
groondjriiat  she  was  a  married  woman, 

Copley  Seijt.  shewed  cause  upon  two  grounds;  first, 
that  the  arrest -was  upon  a  bill  of  exchange,  which  the 
Defendant  had  drawn,  and  which  had  come  into  the 
Plaintiff's  hands  in  the  course  of  trade;  and  that  after 
the  :biU  was  dishonoured,  upon  further  application  for 
payment,  she  had  promised  to  pay  as  soon  as  she  could ; 
and  that  the  very  act  of  her  issuing  of  a  bill  of  exchange 
was  evidence  that  she  held  herself  out  as  a  single  wo- 
man, {a)  Secondly,  that  the  affidavit  of  her  coverture 
was  not  now  made  by  herself  but  by  another. 

Vaughan  endeavoured  to  support  his  rule. 


fhme  394 

If  a  fetae  co* 
vert  isfue  a 
binbfex- 
change^the 
maybe  arrett* 
ed  at  a  feme 
sole. 

A  feme  co- 
vert applying 
to  be  diidiarg- 
ed  front!  arrest, 
roust  apply  on 
her  own  per- 
sonal oath  of 
the  fact  of  con^ 
verturef  and 
not  upon  (he 
affidavit  of 
another. 


r 

r 


[a)  Prifbard  v.  Cowhmf  a  Marsh*  40. 


£  A 


GiBBS 
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'  G1BJB8  C.  J.  Under  the  circumstances  of  this  case^ 
the  Defendant  cannot  be  relieved :  she  draws  a  bill 
of  exchange,  and  does  not  sWear  she  is  a  married 
woman* 

Rale  discharged 


*^*'*^  *^  J0N£S  V.  AtHERTOK. 

Though  « the-  nrHE  Plaintiff  sued  out  a  writ  o{Jerifactatj  returnable 

winmnt  and  ^^  ^®  ^^  ^^  fehruary^  and  on  that  day  delivered 

•eizure  of  it  to  the  sheriff,  who  on  the  iqth  made  a  warrant  to  hia 
goo^undera    officer  to  seize  the  Defendant's  goods.  ColmanmAMorrh 

Jteri  jioLcuu 

last  detivered  had  likewise  obtained  a  judgment  against  the  Defend- 
to  him»  yet  the  gjjt,  and  had  sued  out  a  prior  writ  of^;feri\/&CMr5  thereon, 
feri  fanas  under  which  the  same  sheriff  had  previously  issued  his 
fint  delivered  warrant,  and  entered  and  seized  the  Defendant's  goods, 

to  the  jhcriff     ^^j  continued  in  possession  of  them  until  and  after  the 

1*  entitled  to  ,        , 

be  fint  satis-      <  ^th,  on  which  day  this  prior  execution  was  withdrawn^ 

fied  out  of  the  by  ^n  Order  of  court,  but  no  new  warrant  was  made  by 
frmtsof  that     ^j^^  ^^yjg.  ^  ^j^  ^^^^  ^^  Plaintiff's  execution. 

If  a  second     Under  these  circumstances  Best  Seijt.  had  on  a  former 

JUrlfaaas  be  ^^y  obtained  a  rule  nhi  to  set  aside  the  Plaintiff's  exe- 

doivered  to  a 

sheriff  after  he  cution,  upon  the  ground  that  this  writ  had  not  been 

^  the  be-       executed  until  the  loth,  the  day  after  it  was  returnable. 

fendant'sgoods 
in  possession 

'S'j^^f'^l  SAg^A^rd,  Solicitor-General,  and  Copley  Serjt.  shewed 
another,  the  cause  against  this  rule.  They  insisted  that  the  goods 
goods  are         were  bound  from  the  time  of  the  delivery  of  the  Plain- 

•econdexecu-  ^*^'*  ^^  ^^  ^^  sheriff;  and  that  if  the  writ  be  deK- 
tion,  subject  to  vered  to  the  sheriff  upon  the  return-day,  it  suffices, 
d^^m  S"'  The  sheriff  being  then  already  in  possession  of  thcs^ 

date  of  the 

deliverer  of  the  last  writ  to  the  sheriflT; 
And  thati  without  warrant  on  the  second  writ,  or  further  seizure. 

good 
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goods  under. Colman^s  .execation,  it  was  impossible  for        ISIS. 
kim  to  make  any  farther  seizure,  or  acquire  anymore  ^ 

complete  possession  of  them,  than  he  then  had;    it  ^^ 

therefore  was  unnecessary  that  he  should  make  any  Atbkrton. 
warrant  at  all  to  the  bailiff:  if,  however,  any  warrant 
were  necessary,  then  the  warrant  made  on  the  loth, 
was  available  to  authorize  the  officer's  continuance  in 
possession  upon  and  after  the  I2th,  when  the  prior 
exeeution  was  withdrawn. 

.  Besij  in  support  of  his  rule^  contended,  that  until  the 
first  execution  was  got  rid  of,  and  while  the  goods  were 
already  in  the  custody  of  the  law,  no  seizure  could  be 
made  under  the  second  execution;  the  second  exe- 
cution was  therefore  wholly  inoperative  so  long  as  the 
first  execution  continued  in  force,  and  consequently, 
when  the  first  execution  was  withdrawn,  the  sheriff 
ought  to  have  made  his  warranty  and  have  seized  the 
goods  under  the  second  execution;  but  in  this  case 410 
seizure  under  the  second  execution  ever  was  made.  In 
Backurst  v.  Clinkard{a)y  HoU  C.  J.  .held,  that  even 
where  the  joint  goods  otDyke  and  Brawn  had  been  once 
seized,  and  were  in  the  custody  of  the  law  under  an  exe- 
cution of  «7.  &  against  Braam^  aldiough  only  the  partner- 
ship share  oSBraam  could  be  sold  under  that  execution, 
yet  that  the  partnership  share  oi  Dyke  in  the  goods 
oould  not  be  seized  under  the  Plaintiff's,  Backursf.^ 
subsequent  execution  against  Dykcj  by  <the  same  or  any 
other  sheriff;  and  that  if  they  were  sold  thereon,  such 
l^aigain  would  be  void.  The  delivery  of  the  second 
writ  to  the  sheriff  would,  in  this  case,  if  the  writ  had 
continued  in  force  after  the  first  execution  was  with- 
drawn, have  bound  the  goods,  and  taken  priority  ac- 
cording to  the  date  of  its  delivery  to  the  sheriff,  but,'  as 

{a)  Sbo,  A  R.  ijs. 

the 
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the  case  was»  this  writ  could  not  be  executed  at  ally  iop 
the  writ  ran  out  before  .the  Arst  •execution  was  disposed 
of:  the  sheriff  never  a£fectod :  to  take  a  l^al  posseadonp 
for  the. behoof  of  the  Plaintiff  until  the  icth«  when  he 
made  his  warrant,  at  which  time  the  writ^was  inopera- 
tire;  and  during  all  ihe  time  that  the  Plaintiff's  writ 
was  in  force,  the  sheriff  nlade  no  seizure  for  the  Plain^ 
tiff>  nor  ever  was  in  kgal  possession  of*  the  goods  for 
him,  but  only  for  Colman,  -" 


GiBBS  C.  J.     I  cannot  distinguish  this  case  in  prin* 
cipie  ftom  iImX  c(  HtUckinson  V.  J^  llefe^ 

kideed,  the  warrant  upon  the  first  writ  issued  adbse- 
qttendy  to  the  warrant  upon  the  second  writ  The 
dieriff  informed  the  Plaintiff  in  tiie  second  execution^ 
that  the  Plaintiff  in  the  first  execution  roust  be  first 
satisfied ;  the  second  Plaintiff  paid  the  sheriff  the  sum  ta 
be  levied  under  that  first  execution,  and  applied  to  the 
Comrt  to  have  that  money  restored  to  him,  upon  die 
ground  that  the  first  Plaintiff '«  warrant  was  not  made 
till  after  his  own.  The  sheriff  says,  <<  True,  I  did  not 
make  my  warrant  on  the  first  executiop,  till  after  my 
warrant  on  the  second  writ;  but  as  I  had  the  first  writ 
first  delivered  to  me^  Hmust  take  precedence  ;'''and  die 
Court  held  that  he  was  right.  .  This  shews,  that  if  the 
sheriff  has  die  writ  in  his  office,  though  no  warrant  be 
made  oh  it,  if  he  afterwards  gets  possession  of  the 
goods,'  thoi^h  apparendy  under  another  writ,  yet  hia 
possessicm  diall  enure  to  the  use  6f  the  first  writ,  and 
that  the  goods  are  bound  by  the  writ  in  die  sheriff's 
hands,  ftcm  the  time  of  its  delivery  to  him. 


BuRBOi^OH  J.    There  is  no  question  about  it:  die' 
goods  were  bound 'firdm  the  delivery  of  die  writ  to  tfae^ 


(ay  ^  Term  JUf.  ysig* 


sheriff. 
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ilifriflr,    Sappose  tlm^e  had  been  a  sale  under  the  fim       ISIS. 
writ,  and  a  lorplus,  woold  not  the  sorplot^be  bound  by 
Jhe  teoond  writ  in  the  sheriflTd  hands,  and  appUoiible  to 
'SAtidfy  that  exectition  ? 

^Rule  discharged,  Jbiit  wilhotoft  ooiti. 


■ji.^ 


Noble  v.  Adams.  ^««^  a?- 

T^HIS  was  an  action  of  trover,  for  certain  Madras  i*he  obuimng 

handkerchieft.  The  Plaintiff  contended  that  he  had  goods  upon 
purchased  them  from  Cross  and  Co-     The  Defendant  ^"^^^J^^*^ 
was  a  wharfinger  in  London,  into  whose  hands  the  purchasiDg 
goods  had  come  by  the  Plaintiff's  order,  upon  their  *«">>  ^oe»  not 
arrival  in  London    from    Glasgow,      The  Defendant  property. 
sought  to  retain  the  goods  for  the  benefit  of  Cross     Wheregoods 
and  Co.,  by  whom  he  was  indemnified;  and  upon  the  *^o«*"*«™to 
tnal  of  the  cause  at  Guildhall,  at  the  sittings  afler  wharf,  who 
Easter  term  i8x6,  the  Defendant  insisted  upon  two  afterwards 
grounds   of  defence,   first,    that   the  vendors  had   a  there,  do  sub- 
right  to  stop  the  goods  in  transitu,  which  they  had  sequent  stop- 
,    exercised  by  forbidding  the  Defendant  to  deliver  them ;  ^^^  ^^  ^^^^ 
next,  that  the  property  in  the  goods  never  bad  been  jitu  can  take 
changed,  the  goods  having  been  obtained  under  such  ^  5^*. 
circumstances  of  fraud  as  vitiated  the  sale.      It  up-  bankrupt  sued 
peared  in  evidence^   that   die  Plaintiff,  a  trader  in  ^^/^!^^  ^^^^ 

of  his  assignees, 

London,  being  the  holder  of  a  bill  for  447/^  13^.  ac-  the  Court  re- 
cqpted  by  Outkwaite  and  Co,,  with  whom  he  was  in  ^"•^^  to  grant 
the  habit  of  exchanging  bills,  and  whom  he  knew  to  |^^  ^^  ^ J 
have  become  insolvent,  and. knowing  himself  also  to  be  nees  would 
in  embarrassed  circumstances,   wrote  to  Malcolm,    a  *°jTf  ^^^g, 
creditor  in  'tjlasgaw,  stating  that  Ouikwaite  and  Co.  come  respon- 
could  not  pay  their  hills,  and  were  Botwcndi  a  farthing,  ^^^^  ^^  ^® 
.and  tlyit  it  wi»  necessaiy  for  him,  the  Plainlifi^  to  go 

down 
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1816.       down  into  Scotland^'  and  purchase  goods,  by  which  meuB 
TT^^J^     he  could  stand,  and  would  help  out  one  or  two  of  hift 
^.  .creditors.     He  went  to  GlasgoWf  and  there -purdiased 

Ai>AMa,  the  goods  in  question  of  Cross  and  Co.,  for  which  he 
.paid,  by  Otdhwait^s  acceptance^  and  by  another  bill 
for  1 08/.  135.  lod.  which  Malcolm  was  previdled  on  to 
draw  on  the  PlaintifP,  in  favour  of  Cross  and  Co.  pay- 
able at  Prescotfs  and  Co.,  in  London.  He  did 
not,  however,  assist  either  of  his  creditors.  It  did  not 
appear  in  evidence  who  was  the  person  that  delivered 
the  goods  at  the  wharf  at  Leith^  but  it  clearly  appeared 
that  they  were  shipped  for  London  by  the  Plaintiff  him- 
self, to  whom  the  Defendant's  employers,  the  Edinburgh 
and  Leiti  shipping  company,  gave  an  acknowledgment, 
dated  2ist  April  1815^  that  they  had  received  the  goods 
from  the  Plaintiff  to  be  shipped  at  Leith  in  the 
HopCf  deliverable  at  the  Glasgcno  wharf,  London. 
Gibbs  C.  J.  was  of  opinion,  that  it  appeared,  that  there 
had  been  an  absolute  delivery  to  the  Plainti£^  and  that 
the  right  of  stoppage  in  transitu  viz^  at  an  end,  but 
reserved  the  point.  Upon  the  other  defence^  he 
thought  it  was  a  question  for  the  jury,  whether  Cross 
and  Co.  had  merely  made  an  improvident  sale,  or 
whether  the  Defendant  had  proved  that  the  Plaintiff 
had  fraudulently  obtained  the  goods.  If  the  jury 
thought  that  the  Plaintiff  went  down  to  Scotland^ 
.having  formed  a  deliberate  plan  to  put  off  bad  bills 
for  valuable  merchandizes,  knowing  the  goods  would 
never  be  paid  for,  and  intending  then  to  abscond  with 
the  goods,  or  to  throw  them  into  an  immediate  bank- 
ruptcy, or  to  pass  them  over  to  a  particularly  favoured 
creditor,  his  lordship  was  of  opinion  that  the  Plaintiff 
had  been  guilty  of  a  fraud,  and  that  the  sale  woifld 
.not  change  the  property;  but  if  the  Plaintiff  onfy 
meant  to  give  these  bills,  and  himself  by  these  billiy 

more  credit  than  they  deserved,  but  ixitmded  to  go»> 

tinue 
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Cinue  to  carry  on  his  business,  and  to  try  to  pay  for  the  1816. 
goods  at  some  time  or  other,  if  he  could,  that  was  not 
such  a  fraud  as  would  yitiate  the  sale.  The  jury  found 
that  this  was  a  fraudulent  transaction,  undertaken 
knowingly,  and  with  intent  to  defraud  Cross  and  Co.  of 
thdr  goods,  and  gave  their  verdict  for  the  Defendant.  . 

Best  SeijUf  in  this  term,  obtained  a  rule  nisi  to  set 
aside  this  verdict,  and  have  a  new  trial  upon  payment 
4if  costs. 

Skepherdj  Solicitor-General,  and  Vatsghan  Serjt, 
shewed  cause  against  this  rule.  Whatever  might  have 
been  the  case,  if  goods  obtained  by  false  pretences  had 
been  afterwards  sold  to  another,  for  valuable  consider- 
ation, as  in  the  case  of  Parker  v.  Patrick  (a),  yet,  in 
favour  of  the  person  so  fraudulently  obtaining  them, 
the  property  is  not  thereby  changed.  JSr  dolo  nuUo 
nan  oritur  contractus  :  one  who  had  professed  and  prac- 
tised a  fraud,  was  now  attempting  to  reap  the  fruit  of 
it  by  this  action. 

The  Court  did  not  think  it  necessary  to  hear  the 
counsel  in  support  of  the  rule.  Without  defining. what 
may  or  not  amount  to  a  fraud,  which  will  render  a  sale 
of  goods  void,  we  think,  on  looking  into  this  case,  that 
the  evidence  does  not  exhibit  any  misconduct  on  the 
part  of  the  Plaintiff  sufficient  to  shew  that  the  sale  was 
Toid.  It  was  proved  that  the  Plaintiff  knew  that  Outh^ 
mattes  bill  was  bad;  it  was  proved  that  his  own  credit 
in  this  country  was  gone ;  it  was  proved  that  he  wept 
down  to  Scotland  intending  to  get  these  goods  for  a  bad 
bill;  but  there  is  no  proof  of  what  passed  between  Cross 
And  the  Plaintifi^  or  by  what  practices  the  latter  ob- 

(fl)  5  Term  Rep,  lis* 

tained 
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1816«  toined:  the*  gooda^  without  wbidi  it  cannot'  bee  knowa 
whetb^  or:  not  the  nieans  which  the  Plainti^fited  were 
sncfa  as  to  fiit  him  with  the  offence  of  obtaining  tkem 
bjF  fake-pneteiices :  that  o£^oe  woold  vac^  this  trioss- 
action,  wbich^  on  the  outside  of  it,  was  a  sale;  for  thk 
reason^  and  for  this  reason  only,  that  there  is  no  evi* 
dence  that  the  Plaintiff  was  guilty  of  the  offence  of  ob- 
taining the  goods  under  fake  pretences,  though  there 
is  abundant  mattei*' of  suspicion  of  fraud,  we  diiiak  diat 
'there  ought  to  be  a  new  trial.  But  it  is  fit  to  impose 
the  terms  that  the  assignees  of  the  Plaintifl^  who  is  now 
a  bafd^rtipt^  shall  consent  to  be  bound  "by  the  e^ent  of 
this-  action,  and  to  be  responsible  for  the  costs;.' 

The  Court,  upon  qommunieation  between  themsehes^ 
declared  their  bpinion,  that  undc^  the  guards  widi 
vfhichGibbs C.J.  had  stated  the  proposition  to  the 
jury,  his  lordship  hadlstatedit  correctly. 

The  assignees  of  the  Plaintiff  now  signified  their 
refusal  to  accept  the  permission  offered  them. 

Per  Curiam.  The  Plaintiff  is  a  bankrupt;  he 
will  be  unable  to  pay  any  costs  himself.  The  >De- 
feodant  has  obtained  a  verdict.  The  Plainti£^.  or 
rather  his  assignees  through  him,  apply  for  a  oew 
trial.  They  profess,  that  if  the  Plaintiff  gets  a  yerdiet 
against  the  Defendant,  they  wUl  take  the  benefit  of  it; 
if  Nebk  fidls,  they  refuse  to  be  bound  by  the  verdict, 
or  pay  the  costs,  upon  the  ground  that  this  is  r^s  inter 
alios  acta.  Upon  that  ground,  that  it  is  res  inter  alios 
actOf  we  leave  them  to  that  right  of  action  which  re* 
mains  to  them,  and  this  rule  must  be 

Discharged. 
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.   Mathew  t;.  Locke  «  Jwre^^. 

'T^HIS  was  an  action  for  false  imprisonment:    the  Under  the  sta- 

Defendant  pleaded  the  genend  issue.     Upon  the  ^^^^4G.%. 
trial  of  the  causey  before  Barley  J.,  at  the  Surry  Lent  ^^^^^  '^\^ 
assises  i8i6f   it  appeared  that  the  Defendant  was  a  tiongiventoa 
magistnite;  and  the  Plaintiff  proved  that  a  notice  of  this  J^Jgl^en^y  j^. 
action  had  been  serred  on  him  in  due  time,  signed  at  the  dorsed  with 
bottom  with  the  name  of  the  Plaintiff's  attorney, "  David  ^*  "*™  "^ 

the  attorney, 

ShUer^'*  and  hisplace  of  abode^  in  words  at  length,  but  if  he  indorse  it 
on  the  back  it  was  indorsed    "  D.  Skuter"  with  his  with  the  initial 
abode  at  length.    It  was  objected  that  this  indorsement,  q^^^ 
being  abbreviated,  was  not  a  sufficient  compliance  with  name,andwith 
Ae  statute  74  G.  a.  c.  44.  $.  i .,  which  requires  that  on  ^  surname 
the  baok  of  such  notice  shall  be  indorsed  the  name  of  !|^^|q    ^rds 
such  attorney  or  agent,  together  with  the  place  of  his  at  length. 
abodes    It  wad  proved  that  the  Plaintifl^  who  was  a    ^AJ«^«  ^ 

,  the  peace  com* 

constable^  halving  been  engaged  till  evening  in  executing  mining  for  a 
a  warrant  signed  by  the  Defendant,  enquired  of  him,  contempt  of 

1    -«  ^,  •  11        J  i»     !_•       f  1  himself  in  his 

whether  any  thing  was  allowed  for  his  service^  and  on  ^^^^  cannot 
being  answered  in  the  n^tive^  said  to  the  Defendant,  commit  for 
**  If  you  have  any  more  warrants  to  servew  do  not  send  P'^J"*^^"^* 

*  *  unless  by  war- 

diemtome,  for  I  will -not  serve  them:"  the  DdSendant  rant  in  writing. 
mildly  replied.  What  is  that  you  say,  Mayhem?  Hie 
naiBtiff  repeated,  <<  If  you  have  any  more  warrants  to 
serve,  do  not  send  them  to  me^  for  I  will  not  serve 
them,  you  may  serve  them  yourself/'  The  Defendant 
immediately  gave  a  verbal  order  that  the  Plaintiff 
should  be  taken  away  to  the  cage,  in  the  town  oiFam^ 
Aam,  which  was  done,  and  he  was  confined  until  the 
next  morning,  wh^  he  was  discharged.  For  the  De- 
fendant, it  was  contended,  tliat  he  was  warranted,  as  a 
magistrate,  in  committing  the  Plaintiff  to  prison  for  a 
contempt^  of  which  he  had  been  guilty  in  using  the 

disre- 
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1816.        disrespectfiil  language  above  stated.    Bayky  J.  reseryed 
^J2]J^jJ7     ^^  points,  subject  whereto,  the  jury  found  a  verdict 
for  the  Plaintiff,  with  5/.  damages. 


IX)GKK. 


Best  Seijt.  in  Easter  term  last  had  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  nonsuit.  Upon 
the  first  point  he  referred  to  a  nameless  case  oh  the 
home  circuit,  in  which  he  was  instructed  that  Lord 
EUenborough  C.  J.  had  holden,  that  a  notice  to  an  excise 
officer  signed  by  <<  J.  King^^'  th^  Plaintiff's  attorney,  was 
insufficient  Upon  the  second  point,  namely,  whether 
a  magistrate  could  commit  for  a  contempt,  he  referred 
to  Bex  V.  BevM  (a),  and  Pettit  v.  Addington.  jfi) 

OnaUm  and  Copleif  Serjts.  on  a  former  day  in  this 
term  shewed  cause.  As  to  the  indorsement,  it  is  the 
common  practice  to  use  this  abbreviation  of  the  Christian 
name  of  the  attorney.  It  gives  sufficient  information  of 
his  name  and  place  of  abod^  to  enable  the  Defendant 
to  find  him  and  tender  amends,  which  satisfies  all  the 
purposes  of  the  act.  This  notice  could  not  have  misled 
the  Defendant;  and  according  to  the  case  of  Tm/lor  v. 
Fifunick  {c)  it  appears  not  to  be  necessary  that  the  name 
should  be  indorsed  on  the  notice;  it  suffices  if  it  be  sub- 
scribed, as  here  it  is  at  length,  at  the  foot  of  the  notice. 
In  Wood  V.  FdUiott  {d)  Lord  Loughborough  C.  J.  hdd 
the  description  sufficient,  because,  he  says,  '*  a  letter 
would  have  found  them;  so  would  a  porter :"  and  the 
notice  was  signed  Donn  and  Cor,  FumvoaTs  Inn^  attor- 
ney for  the  said  W.  W.,  A.  W.,  and  0.  D.  The  statute 
2  G.  2.  C23.  i.  22.  Inquires  that  "  every  writ  and  pro- 
^^  cess  for  arresting  the  body  shall  be  subscribed  or 
^  indorsed  with  the  name  of  the  attorney,  &c.  written 
'^  in  a  common  legible  hand,'^  yet  the  greater  part  of 

(a)  iStra.421.  (h)  Peaie,N.P.6%» 

(c)  7  Term  Rep.  635.  (</)  3  JJw.  (S^  PuU.  55%.  n. 

writs 
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mritft  are  rabscribcd  with  the  initial  letters  only  of- the       1816. 
Wamefs  Christian  name;    nevertheless^   there  is  no 
mstance  of  any  motidn  for  setting  aside  the  execution  of 
process  upon  that  ground :  and  this  practice  has  pre^ 
muled  apon  the  same  principle  which  applies  to  the 
present  case,  that  the  purpose  of  the  act  has  been  satis- 
fied.    As  to  the  merits,  they  argued,  that  the  Plaintiff's 
langaage  was  not  such  a  contempt  for  which  a  magis- 
trate might  commit     Whatever  intentions  he  might 
prci&ss,  the  occasion  of  his  refusing  to  ekecute  a  warrant 
never  presented  itself:  there  was  locus  penitentia.     In 
BevePs  case,  though  much  stronger  than  this,    and 
.  though  the  contempt  was  most  gross,  it  is  not  decided 
that  the  magistrate  might  commit :  that  is  merely  the 
dictwn  of  fVeargf  the  counsel.     The  inference  to  be 
drawn  from  that  case  is,  that  there  cannot  be  a  commit- 
ment for  a  contempt  which  is  not  also  indictable.     For 

the  profession  of  intended  disobedience,  without  the  act 
being  teecuted,  no  indictment  would  lie.     In  Pettit  v. 
AddingtaHf  though  Lord  Kem/on  C.  J.  had  his  doubts, 
the  verdict  passed  fpr  the  Plaintifi^  and  never  was  dis- 
turbed*  This  commitment  was  bad,  first,  because  it  was 
made  without  a  warrant ;  next,  because  a  commitment 
ibr  a  contempt  is  a  commitment  by  way  of  punishment^ 
and  a  mi^trate  cannot  commit  by  way  of  punishment, 
unless  to  the  common  county  gaol,  (a)     This  is  also  re. 
cognized  by  the  statute  6  6.  i.  c.  19.  s.2.  which  recites 
duit  vagrants  add  other  criminals,  offenders,  and  persons 
charged  with  small  ofiences,  are,  ^^  for  such  offences,  or 
'^  &r  want  of  sureties,  to  be  committed  to  the  county 
^^  gaoU  it  being  adjudged  that  by  law  the  justices  of  the 
**  peace  cannot  conmiit  them  to  any  other  prison  for 
*'  safe  custody,**  and  enacts  that  they  may  commit  such 
vagrants  either  to  fhe  common  gaol  or  house  of  corrcc- 

(a)  Stat.  5  Hefh  4.  c.  lo.  Lord  Shncbar^i  casci  9  Co.  119.  ^'  «^ 
cdcem.     i  lUde  P.  C  s%s* 

Vox,.  VII.  F  timi. 


69  CASES  IN  TRINITY  TERM 

181^*.        tion.      In  Broughian  v.  Mulskola)   the  distinction  is 
taken,  that  for  the  purpose  of  detaining  a  prisoner  fcNr 
examination,  a  justice,  of  the  peace  may  by  word  of 
mouth  authorize  any  person  to  detain  him ;  but  no  case 
decides  that  for  the  purpose  of  punishment  the  magii- 
trate  may  commit  a  prisoner  to  any  custody  except  the 
county  gaol.     In  the  case  of  Sir  G.   ThrogmorUm  t* 
AUen{b)j  it  is  held  that  the  Chief  Justice  of  the  King's 
Bench  may,  by  word  of  mouth,  authorize  the  marshal 
to  arrest  and  safely  keep  a  prisoner,  and  to  have  him 
before  the  Chief  Justice  quandocunquej  S^c.  to  answer 
those  things  which  on  the  king^s  behalf  shall  be  objected 
against  him ;  but  this  is  not  a  model  for  inferior  juris- 
dictions.    And  although  a  justice  of  the  peace  may  by 
parol  authorize  the  arrest  of  a  person  for  a  breach  of 
the  peace  committed  in  the  magistrate's  presence,  yet  he 
can  only  detain  him  in  custody  until  a  warrant  can  be 
made  out.     There  is  also  a  distinction  between  a  com- 
mitment by  a  court  of  record,  for  a  contempt  therein, 
and  a  commitment  by  a  single  magistrate.     In  BuskePi 
case  (>c),  the  opder  of  the  sessions  for  the  commitment  is 
drawn  up  in  form.     If  the  Plaintiff  had  in  this  case 
sued  out  a  writ  oi  habeas  corpus^  no  return  could  have 
been  made  to  it,  but  in  the  very  words  of  the  Defend- 
ant,  which  would  be  insufficient  to  warrant  his  deten- 
ti<Hi.  {d)     If  a  written  warrant  had  been  expressed  in 
these  terms,  it  would  have  been  bad.     It  expresses  no 
term  for  the  imprisonment.     Every  imprisonment  ought 
to  be  for  a  time  certain,  or  until  a  fine  be  paid,  or  untO 
the  prisoner  be  thence  delivered  in  due  course  of  law. 
Thus,  a  commitment  by  commissioners  of  bankrupt 
until  the  prisoner  ciiall  conform  to  their  authori^,  is 

{a)  Mo.  408.  dt  z  Hale  P.  C         {c)  Vau.  136. 
585-  (</)  a/wl.591.    xHmkF.C. 

{b)  a  JJro.  Ah, 558.  Trespass f  Sih S^S* 
C.  //.  a. 

bad. 


IN  THE  F1FTT-6IXTH  Year  of  GEORGJE  IIL  67 

bad.  But  it  is  not  every  Court  which  has  power  to  1816. 
commit  for  a  contempt.  A  court  of  requests  has  no 
power  to  commit.  So,  in  Spikbury  v.  Micklelkwaite  {a)^ 
it  was  held,  that  in  the  county  court  the  sheriff  could 
not  commit  for  a  contempt,  but  that  he  should  have 
taken  the  offender  before  a  magistrate,  and  could  only 
have  detained  him  until  he  had  procured  a  warrant. 
So  should  the  Defendant  have  done  in  this  case.  WhaU 
ever  may  be  the  general  power  of  a  magistrate  to  com- 
mit for  a  contempt,  it  has  been  illegally  exercised  in 
respect  of  the  place  and  manner  of  commitment,  and 
/neasure  of  punishment. 

Besty  in  support  of  his  rule.  It  is  clear  by  the  case 
of  Taylor  v.  Fetvmick,  that  this  notice  is  not  good.- 
That  case  was,  *^  Given  under  my  hand  at  lywrham^^ 
and  it  was  held  not  to  be  an  averment  that  the  attorney 
lived  at  Durham i  and  the  Court  said,  <^  the  statute  has. 
prescribed  a  form  which  must  be  implicitly  followed, 
and  it  admits  of  no  equivalent.  The  statute  was  made 
to  introduce  strictness  of  fomuin  favour  of  justices,  and 
it  must  be  observed  literally.  The  statute  requires  that 
the  name  of  the  attorney  should  be  indorsed.  It  di- 
rects where  to  look  for  the  attorney's  name,  and  it  is 
not ,  there.  In  the  case  of  Wood  v.  Folliott^  the  sta- 
tute (6)  required  the  name  and  place  of  abode  of  the 
attorney  or  agent,  and  the  attorney's  name  was  signed, 
Donn  and  Cox\  that  is  the  common  and  only  mode  in 
which  attomies  who  are  in  partnership  sign  their  names, 
but  an  individual  signs  differently,  the  Plaintiff's  attor- 
ney is  not  in  any  partnership.  If  the  case  of  The  King 
V.  Revell  decides  that  indictment  and  commitment  are 
convertible,  yet  any  words  or  gestures  of  incivility  to 
a  Court  are  also  indictable^  as  well  as  cause  of  commit-% 

(a)  Ante^  u  146.  {b)  %^  G*  3*  c.  70t  J. 30. 

F  2  ment. 
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iaeitt.  It  dbS  not  follow  from  Spilsbury  ir.  MicJcle" 
ikwdUej  that  bf^sttisd  the  sheriff  has  no  aathot*ity  to 
ticftixmitf  and  must  take  an  offender  befbte  a  ma^^diei 
therefore  a  magistrate,  who  has  the  power  of  coi&mit- 
inent,  must  do  the  same.  Next,  there  were  in  this  cate 
i^ords  sufficiently  contemptuous  to  warrant  the  magistrate 
in  committing  the  Plaintiff,  for  support  of  the  dignity  of 
his  office.  It  is  said,  the  warrant  must  be  in  writing. 
Suppose  a  magistrate  to  be  grossly  insulted,  and  to  have 
no  means  of  instantly  preparing  a  warrant,  is  the  of- 
fender to  go  at  large  ?  In  that  case  there  probably  would 
be  a  &ilure  of  justice.  It  is  said  the  Plaintiff  ought  to 
have  been  sent  to  the  county  gaol,  but  that  waa  impos- 
sible to  be  instantly  done,  for  the  county  gaol  is  in  the 
borough  of  Saidkooark^  and  this  took  place  at  Farnkanif 
at  the  distance  of  many  miles  from  it.  The  offender  is 
setit  t6  the  cage  there ;  if  the  Defendant  had  kept  him 
there  i,  week,  the  statute  of  5  H.  4.  would  have  applied, 
but  although  the  Defendant  did  not  intend  further  io 
ttaihine  hin^^  yet,  the  transaction  taking  place  late  in 
the  evening,  the  DefendiCnt  waa  authorized  in  keeping 
Kim  there  a  rea^nable  and  convenient  time^  until  a 
warrant  could  be  made  out,  and  until  the  Plaintiff 
could  on  the  following  morning  be  sent  forward  to  the 
county  ga6l.  The  next  morning  he  is  discharged.  The 
preamble  of  the  statute  ^Hen.  4.  c.  10.  recites  that  con- 
iltables  of  castles  be  assigned  to  bejusticesof  pesCce,  and 
take  pcopk  to  Whom  they  bear  evil  will,  and  imprison 
ihem  within  the  said  castles,  until  thev  make  fine  and 
rarilom ;  t^at  was  a  very  different  evil  from  the  com- 
jttftting  an  offender  to  the  cage  until  a  warrant  dain  be 
Made,  which,  according  to  Lord  Hdlcj  the  maiglstrat^ 
rilay  do.  BuskeTs  case  is  not  law  at  present  Foi'  if  a 
privei^tet  b^  committed  for  a  contempt  generally,  that  is 
a  sufficient  return  to  a  writ  of  a  hcAeas  corpusy  and  he 
could  not  dfelivelf  Kriks^lf.     The  Chief  Justice  of  the 

King's 
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King's  Bench,  acting  as  a  magistrate,  is  subject  to  tb«        1^16. 

same  law  as  other  magistrates,  therefore  Throgmorton\  iir^^II^ 
case  is  favorable  to  the  Defendant  ^, 

Cur.  adv.  vidi.  XpcWk 

piBss  C.  f.  Dpyr  deliyered  the  judgment  of  the  Court^ 

With  respect  to  the  objection  taken  to  the  notice  pf 

action,  it  is  this :  The  statute  requires  that  the  name  of 

tbe  attprney  sh^li  be  indorsed  thereoQ.     This  nptic^  is 

in^or^^  fi.  Siifter^  and  it  is  sai4  that  his  Christian 

D^ipe  oug^t  to  be  given  at  length.     On  hearing  the 

f^Qi^nt,  we  strongly  inclined  to  thinkf  that  the  in- 

dprsenient  on  the  nojtice  was  sufficient ;   but  we  w^r^ 

urged  by  a  case  said  to  have  been  decided  befort  Lord. 

E^/enborfiughf  that  without  the  Christian  name  written  at 

length,  the  notice  was  bad ;  we  therefore  thought  fit 

npt  tp  decide  the  point  without  cpminunici^ing  with 

Idm.     f^  lo|rdsbip  b^d  no  recollection  pf  having  poii- 

Ijyejy  dedded  that  poinf,  ^nu],  a^  it  was  adipitted  th^t 

tb^  causis  w^^  ^^  on  another  groopd,  and  inasmuch  f^ 

on  a^  statute  2  Geo.  2.  c.  23.  the  in4or8cment  on  a  writ 

i^  |W  o^|en  made  in  the  one  way  as  in  the  other,  we  ar^ 

^is^i^   that  this  dbjection  is  refmoved.      J^  \q  i\^f 

merits,  without  considering  whether  the  words  i^ken 

were  or  were  not  a  sufficient  cause  of  commitment  by 

the  magistrate,  we  are  of  opinion  that  this  commitment, 

whidi  was  clearly  a  commitment  by  way  of  punishment, 

and  was  made  by  word  of  mouth  only^  without  war- 

nmt  in  writing,  cannot  be  supported ;  for  it  is  clearly 

laid  down  in  2Hawk.  (a),  and  by  Lord  Hcde  (£},  that 

such  a  commitment  by  a  magistrate  must  be  made  by  a 

warrant  in  writing.     We  are  of  opinion  therefore,  that 

the  rule  for  a  nonsuit  must  be 

Jlipcharged. 

{a)  Book  %.  €.  X6.  J.  3*  {b)  %HaleP.  C.  isa. 

.  .F  3 
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Jmu  ao. 


Crjew  V.  Atwood. 


tf  he      f^  EST  SeijU  haviqg  obtained  a  rule  nisi  to  set  aside 

returnable  on  the  interlocutory  judgment  in  this  case  for  irre- 

the  last  return-  gularity, 
day  of  any 
termy  and  tbe 

Plaintiffdeliver      Lens  Serjt.  shewed  cause^  maintaining  that  it  was  re- 

a  d^iaration,     cmlar,  under  the  foHowing  circumstances.   The  writ  was 

with  notice  to     *=*        '  ^ 

plead,  on  the     returnable  on  the  last  return  of  Easter  term ;  the  de- 

retum-day  or  claration,  laying  the  venue  in  London,  with  notice  to 
ine,and  if  the  P'^^dj  was,  on  Saturday ^  25  th  May,  being  the  day  next 
day  next  fol-     after  the  return-day,  delivered  in  London :  the  Plaintiff 

tu^'"^^  5*^.  °^  ^^^  3^^^  entered  an  appearance,  and  having  de- 
dajfUtitnon  manded  a  plea,  on  31st  signed  judgment  for  want  of 
the  second  day  ^  pj^a ;  the  writ,  he  said,  being  returnable  on  the  last 
turn  the  Dc-  ret.urn-day  of  a  term,  and  the  Defendant  residing  in 
fendant  is  not    London,  and  the  declaration  having  been  delivered  on 

cntiUed  to  an  ^j^^  j  ^^^^  ^^^^  ^j^^  return-day,  the  Defendant  was 
imparlance.  •^  .     .  "^ 

Irregularities  bound  to  plead  within  four  days  of  the  delivery  of  the 
in  practice  are  declaration,  and  was  not  entitled  to  any  imparlance, 
from  liabiUty     according  to  the  rule  of  court,  Hil  35  G.  3.,  seen  in 

to  cosu  on  the    2  H.  BL  (a) 
ground  that 

M^d^  /  J?^5/,  in  support  of  bis  rule,  contended j  that  by  the 

pefj  Practice,   rule  of  court  in  question,  which  he  cited  from  Pea-- 

cock  {b),  and  which  was  also  stated  in  Impels  Practice^ 
the  Defendant  was  not  here  deprived  of  his  imparlance, 
because  the  Plaintiff  had  not  delivered  his  declaration, 
accompanied  with  notice  to  plead,  on  the  very  return- 
day  of  the  writ,  that  rule  of  court  giving  the  Plaintiff 
the  day  after  the  last  return  day  of  a  term  to  deliver  his 
declaration,  only  in  the  single  case  where  the  return- 
day  falls  on  a  Sunday. 

(a)  %H.Bh  $$1.  ders  of  the  Court  of  Common 

\h)  Peaeock^s  Rules  and  Or-     Pleasfp.i^S. 

The 
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The  Court  held  that  the  Defendant  had  been  misled 
by  the  statement  of  the  rule  in  Impey  and  Peacock^  and 
that  he  would  have  done  better  to  refer  to  so  high  an 
authority  as  H.  BL  Reports,  and,  [as  they  had  done  in 
another  late  instance,  where  Impels  Practice  had  misled 
the  parties,]  they 

Discharged  the  rule  with  costs,  (a) 


(a)  The  only  copy  of  the  rule 
in  poffsestion  of  the  wcondariesy 
which  is  in  MS.*  and  bears  only 
a  cop7  of  the  juclges'  signature, 
does  not  agree  'verbatim  with 
the  rule  given  in  H,  BLt  though 
it  is  in  substance  the  same.  The 
Tole,  as  given  by  Peacoek*  raries 
from  both  of  the  above  in  several 
particulars  of  less  consequence* 
ittt  principally  in  omitting  the 
word  **  not**  before  *«  happen,"  in 
the  1 6th  line,  which  has  the  efiect, 
in  eveiy  case  to  which  this  rule 
appfies,  of  allowing  the  Plaintiff^ 
one  day  less  to  declare  in.  The 
words  of  the  rule,  as  inserted  in  a 
book  belonging  to  Mr.  Siecondary 
Gr^bt  are  as  follow : 

RjBGULA  GbNERALLS. 

Hilary  term,  35th  Oeo.  3. 
It  u  ordered,  yhat  upon  all 
process  sued  out  of  this  court, 
returnable  the  last  return  of  any 
tirm,  if  the  PlaintiflT  declares  in 
Lnndcm  or  Middietexf  and  the 
Defendant  lives  within  twenty 
Rules  of  Londoih  the  Defendant 
ahall  plead  within  four  days  after 
iuch  declaratioii  filed  or  delivered 


with  notice  to  plead  accordingly, 
without  any  imparlance,  provided 
sufh  declaration  be  filed  or  de- 
livered on  the  day  of  such  return^ 
or  on  the  day  next  after  such 
return,  in  case  the  same  shall 
not  happen  on  a  Sunday;  in 
which  case  the  Plaintiff  shall 
have  the  whole  of  the  day  fol- 
lowing to  file  or  deliver  suth 
declaration  as  aforesaid.  And 
in  case  the  Plaintiff  declarts  ia 
any  other  county,  or  the  De- 
fendant lives  above  twenty  miles 
from  Lmtdan,  the  Defendant  shali 
plead  within  eight  days  after  the 
declaration  filed  or  delfvensd  with' 
notice  to  plead  accordingly,  with* 
out  any  imparlance,  provided  such 
declaration  be  filed  or  delivered 
as  aforesaid.  And  it  is  ftirther 
dhiered.  That  the  rules  now  ia 
force  respecting  the  times  of  de- 
claring and  pleading  upon  any 
process  returnable  the  first,  se- 
cond, or  third  return  of  any 
term,  shall  also  extend  to  the 
fourth  return  of  Satter  term. 

By  THb  Court. 


1816. 


Crxw 

«  * 

ATW0Q9. 


F  4 
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Jujf  !•  Clarke  v.  Da  vies. 

In  avowing  for   T  N  rieplevin  for  taking  the  Plaintiff's  goods  on  1 2tb  May 

ren  un  er  e  .^  certain  dwellinir-house,  the  Defendant  made  co- 
statute  II  (7.2.  '^  ' 

r.  19.  it  is  not  iii|s^nce  as^  bailiff  of  JIf.  Campbell^  and  acknowledged  the 

necessary  to  taking  as  a  distress  for  eight  weeks'  rent,  payable  weekly, 

rent  continued  for  a  dweiling-house,  under  a  demise  thereof  from  M. 

m  arrear  at  the  Campbell  to  the  Plaintifl^  and  because  62L  55. 6rf.  rent  on 

"^  ^  a  *  th^  9^  day  of  Afay,  and  from  thepce  until,  and  at  the 

ry  or  conu-  same  time  when,  &c.  was  in  aftear,  the  Def^dant  ac* 

»*°c*-  )cnowleged  the  taking.     The  Plaintiff  pleaded  in  bar, 

murm  if  eack  ^^  ^^  ^^®  ^^^  '^^^  "^^^^  ^  tenant  to  M.  Campbell  j 
party  takes  ob-  secondly,  that  before  and  at  the  time  of  the  making  of 

jcctions  to  the  ^jjg  supposed  depiise,  and  at  the  time  when  the  sup- 
pleadings  of  ^^'^  ^  \  _  ,        ,      ™  .     ./« 

the  other,  it  is  posed  arrear  of  rent  became  due,  she  the  Plamtiff  was 

the  duty  of  jiparried  to  J.  Clarke^  then  her  husband,  and  this  she 
paper-books!  *^  ready  to  verify,  wherefore  she  prayed  judgmept  md 
with  the  points  J(jer  damages ;  thjrdly,  th^t  nothing  was  in  arrear*  The 
road*  o  b^  th  Defendant  Joined  issue  on  the  first  and  last  pleas,  and 
sides,  stated  in  demurred  generally  to  the  second  plea.  The  Plaintiff 
the  margin,      jpined  in  ^emurrer. 

In  replevin 
for  taking  the     V        ^ 

Plaintiff's  This  case  was  first  spoken  to  in  Easter  term  18 16, 

goods  in  a  when  it  appeared  tjbat  the  Defendant  bad  delivered  pa- 
house  UieDe-  p6JP"b<>oks,  in  the  margin  of  which  were  stated  two 
fendant  niade  points,  which  the  Defendant  meant  to  mak^  on  tjie  ^- 
conusance  of     gmj^t,  tp  ipvalidate  the  Plaintiff's  sjecond  plea;  ^d 

the  taking  asa"  »  ...k^t-. 

distress  for  rent 

due  upon  a  demise  to  the  Plaintiff.  Plea,  that  at  the  time  of  the  demise  and  rent 
accrued,  the  Defendant  was  covert  of  J.  C,  then  her  husband :  Held  that  it  must  be 
intended  that  the  husband  continued  living  at  the  time  of  the  distress  taken,  and 
that  therefore  the  goods  could  not  be  the  Plaintiff's,  but  her  husband's,  and  so 
she  had  no  ground  of  action. 

In  replevkoy  an  avowry  or  conusance  for  rent  admits  the  property  of  the  goods 
to  be  in  the  Plaintiff. 

But  if  the  Plaintiff's  plea  subsequently  shews  the  property  of  the  goods  to  be 
in  another,  the  Plaintiff  cannot  maintain  the  action. 

the 
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the  Plaintiff  had  delivered  paper-books,  in  the  xnargin 
of  which  was  stated  a  point  which  the  Plaintiff  meant 
to  ip^e  on  the  argument,  as  shewing  that  the  Defen- 
dant's conusance  iras  bad ;  the  Court  were  at  first  in- 
cijj^ed  to  consider  that  the  effect  of  the  practice  esta- 
blished in  this  reject,  was,  that  the  Pla^tiff,  by 
delivering  paper-books  which  contained  that  point  only, 
confined  herself  to  that  point,  and  abandoned  the  de- 
fence of  the  points  made  by  the  Defendant  as  untenable, 
and  could  not  be  permitted  to  argue  them ;  but  Vaughan 
Seijt,  for  the  Plaintiff,  stating  that  the  parties  had  sup- 
po^  it  sufficient,  if  each  called  the  attention  of  the 
Court  to  thoie  points  whic^  herself  intended  to  make, 
and  that  it  was  for  the  opposite  party  to  supply  the 
points  which  she  intended  to  make,  the  Ck>urt  permitted , 
the  Plaintiff  to  speak  to  all  the  points. 

Vaughanj  for  the  Plaintifl^  contended  that  the  co- 
nusance was  bad,  beci^use  it  was  intended  to  be  a 
conusance  under  the  statute;  and  therefore^  although 
the  Defendant  might  have  pleaded  otherwise  if  she 
had  made  conusance  at  common  law,  yet,  inasmuch 
as  the  statute  (a)  e3q)ressly  requires  that  the  conu- 
sance shall  shew  that  the  rent  distrained  for  at  the 
time  of  the  distress  was,  and  still  remains,  due;  which 
last  expression  hath  always  been  taken  to  refer  to  the 
tiipe  of  the  conusance  made ;  and  inasmuch  as  the  cor 
no^ance  in  this  case  only  shewed  that  the  rent  w^s  in 
arrear  before  and  at  the  tipie  gf  the  distress,  without 
adding  that  it  *^  still  is  in  arrear,"  as  all  the  precedents, 
I19  said,  were,  the  conusance  could  not  be  supported. 

But  BuRBOUGH  J.  observed,  that  the  precedents 
ran  in  both  forms,  and  t}iat  manuscript  precedents  of 
Draper  and  Walker^  Serjts.,  omitted  to  state  that  the 


1816. 


Clarke 
Davibs. 


{a)  liGt9*3'  e,t$.  /•  2a« 


rent 
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Ct^ARKE 

V, 

Davhs. 


rent  was  in  arrear  at  the  time  of  the  avowry ;  and  the 
Court  oyemiled  that  objection. 

The  cause  was  spoken  to  on  a  subsequent  day  in  the 
same  term,  when  the  Court  offered  the  Defendant  per- 
mission to  amend,  either  by  pleading,  or  avowing  any 
new  or  further  pleas,  or  avowries;  but  the  Defendant 
declined  the  indulgence. 

In  this  term  Pell  Serjt.,  in  support  of  the  demurrer, 
contended  that  the  second  plea  was  ill.  (a)   <*  A  feme  co- 
vert is  of  capacity  to  purchase  of  others  without  the  con- 
sent of  her  husband;  but  her  husband  may  disagree  there- 
unto, and  devest  the  whole  estate ;  but  if  he  neither 
agree  nor  disagree,  the  purchase  is  good.''     So  (6),  *^  If 
the  wife  agree  to  an  estate  made  to  her  during  cover- 
ture, she  shall  be  liable  to  all  charges  to  which  the  es- 
tate is  subject:  as,  if  the  estate  was  granted  by  fine,  with 
the  render  of  a  rent^  she  shall  be  chargeable  with  the 
rent."     **  So,  to  the  covenant  of  a  lease."     The  plea 
artfully  states  that  the  Plainti£^  at  the  time  of  the  de- 
mise made,   and  rent  accrued,  was  covert  of  Joseph 
Clarke^  then  her  husband,  saying  nothing  of  the  time  of 
the  distress.     At  those  times,  although  covert,  she  was 
liable,  on  the  authorities  cited.     If  at  the  time  of  the 
distress  the  husband  continued  alive^  the  Plaintiff  had 
no  property  in  the  goods,  for  they  were  his,  and  there- 
fore she  canot  sue  for  the  taking  them ;  if  he  was  then 
dead,  she  remains  liable  to  the  arrear  of  the  rent.     No 
case  is  to  be  found,  in  which  coverture  pending  a  de- 
mise to  which  the  husband  has  neither  assented  nor 
dissented,  has  been  pleaded  in  bar.     The  Plaintiff  has 
not  stated  enough  on  this  record  to  enable  her  to  reco- 
ver, for  she  shews  that  she  has  been  covert,  but  does 
not  shew  that  her  husband  is  dead,  in  which  latter  case 
only  can  she  have  property  in  the  goods.      On  the 


(a)  Co.  Lit,  3*  «• 

(^)  a  Co*  Dig*  loi*  Baron 


and  Ftmit  S.  s.  citei  i  Re*  349* 
/.  17. 

plead* 
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pleadings  it  must  be  taken,  that  he  is  still  living.  It  1816. 
was  not  incumbent  on  the  Defendant  to  reply  that  he 
continued  living ;  that  would  be  a  departure.  Where 
a  person  is  once  shewn  in  pleading  to  be  alive,  it  must 
be  taken  that  his  life  continues,  unless  the  contrary  be 
averred,  {a)  This  principle  is  supported  by  sound  rea- 
son :  it  lies  more  immediately  within  the  knowledge  of  the 
wife,  than  of  any  other  person,  to  say  whether  the  hus. 
band  be  dead  or  divorced;  if,  therefore,  it  be  necessaxy 
for  her  defence,  to  shew  that  the  husband  is  dead,  it  is 
for  her  to  aver  his  death.  It  will  be  contended  that  by 
making  conusance,  the  Defendant  admits  the  proper^ 
of  the  goods  to  be  in  the  Plainti£^  as  stated  on  the  r^ 
cord;  but  if  she  by  her  plea  shews  that  the  property  is 
not  in  her,  then  either  she  disqualifies  herself  to  sue  for 
those  goods,  or  she  commits  a  departure  from  her  de- 
claration. She  declares  for  the  taking  of  her  goodsy 
the  Defendant  acknowledges  the  taking  to  be  rightful^ 
because  the  Pbintiffowed  rent;  the  PlaintiflP pleads  that 
the  Defendant  had  no  right  to  take  them,  because  the 
goods  were  her  husband's.  No  case  in  replevin  is 
found  where,  to  an  avowry  for  rent,  coverture  has  been 
pleaded.  A  married  woman  is  clearly  competent  to 
take  an  estate,  and  her  husband's  consent  is  not  requi- 
site thereto ;  the  estate  is  in  her,  until  his  dissent  devests- 
it.  If  she  acquires  an  estatein  land,  out  of  which  rent 
is  reserved,  inasmuch  as,  under  the  original  feodal  grant, 
at  the  common  law,  if  the  services  under  which  the 
grant  was  made,  were  left  unperformed,  the  grantor 
might  resume  the  land,  and  the  coverture  of  a  feme 
grantee  would  have  been  no  bar  to  the  resumption ;  so^ 
after  the  pledge  of  distress,  which  was  borrowed  from 
the  civil  law,  was  substituted  for  the  resumption  of  the 
land)  the  coverture  of  the  grantee  could  in  like  manner 

*  (a)  Wihon  v«  HoJgejf  %  Eojtf  31  a* 

be 
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1^  no  b^r  to  the  taking  that  pledge  of  a  distress,  and 
l^(^d|ng  it  until  th^  servicies  wer/e  pjerfprmed.  The  pnly 
Qyideqce  that  the  Plaintiff  is  sole^  i^,  that  she  sues  on 
t^e  record  as  if  sole;  but  the  evidence  of  her  coverture 
is»  that  she  positively  avers  on  the  record  that  shje  Vas 
covert  on  the  p^  of  May^  whence  it  is  to  be  presumed 
that  she  continued  covert  on  the  i2th. 


Vaughan  Seijt  carUrd.  The  Defendant,  by  avqwing, 
admits  the  property  tp  be  well  pleaded  in  the  party  on 
whom  the  distress  is  taken,  and  therefore  the  property 
cannot  on  this  record  be  taken  to  be  the  husband's  (a) ; 
the  D^fend^t  is  estopped  from  i>ow  coqtending  that  the 
goods  belong  to  the  husband*  If  he  wished  to  con- 
tort the  Flaintiff 's  property  in  the  goods,  he  should 
have  pleaded  non  cepit^  [to  which  Burrongh  J.  agreed] 
or  property  in  another.  In  order  to  shew  that  thie 
estate  vested  in  the  husband,  the  Plaintiff  ought  to  \iBy^ 
replied  the  husband's  assent  to  the  contract  of  the 
wife,  which  he  has  not  done.  Upon  a  plea  of  assign- 
ment of  a  term  to  Catherine  Kingston^  where  the  Plain- 
tiff replied  her  coverture,  the  Court  held  that  unless  the 
plea  had  gone  on  to  shew  the  husband's  dissent,  the 
estate  vested  in  the  wife,  (i)  "  In  bar{c)  to  an  avowry 
for  rent,  the  Plaintiff  may  ple^  as  in  bar  to  debt  for 
rjent."  In  debt  for  rent,  the  Plaintiff  might  have 
pleaded  her  coverture,  or  given  it  in  evidence  on  nil  ds~ 
bet.  The  passage  cited  from  Comyn  {d)  to  shew  tha(  the 
estate  vests  in  the  wife  during  poverturc,  is  misapplied, 
being  ranged  under  the  head,  ^^  Wht^t  acts  of  the  husband 
the  wife  may,  after  his  death,  affirm  by  her  agreementj" 
and  is  only  intended  of  the  wife  being  sued  aft^r  the 
dc^cef^  of  the  husband*     But  she  cannot  during  (x>ver- 


(a)  BulL  N,P»  sz*  cites  Arun' 
del  V.  TreviU  Sid,  83. 
{b)  Bamfutbcr    v.   fprdaH, 


{e)  Co.  Dig.  PleadeTf  3  K.  %o. 
(d)  a  Co.  Dig.  loi.  Baron  and 

ture 
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ture  eontract  any  obligation  by  wbich  she  can  bind  fi^- 
selfto  pay  rent  during  her  coverture.  **  If  the  cattle 
of  a  feme  sole  be  taken,  and  she  afterwards  intermarry, 
the  husband  alone  may  have  replevin :  btit  if  they  join, 
after  verdict,  judgment  will  not  be  arrested,  because  the 
Court  will  presume  them  jointly  interested,  (as  they  may 
be,  if  a  distress  be  taken  of  goods,  of  which  a  man  and 
Woman  were  joint-tenants,  and  afterwards  intermarried,) 
the  avowry  admitting  the  property  to  be  in  the  ma^er 
it  is  laid.^  (a)  The  vrotds  "  then  her  husband,^'  narrow 
the  fdl^ation  of  his  life  to  that  particular  time. 

Peli  in  reply.  /'  If  a  lease  for  years  be  made  ta 
baron  and  feme^  rendering  rent,  after  die  baron's  death, 
if  the  feme  agree  to  the  lease^  debt  lies  agunst  her  for 
all  die  arrearages  incurred  in  the  life  of  the  baron."  (6) 
The  case  dierefore  stands  thus.  On  r  2th  May  a 
IS  taken  for  i'ent  diie  on  the  9th  May^  the 
denies  the  Defendant's  right  to  distrein  on  (he  iath, 
because  Ae  says  she  had  a  husband  living  on  the-pth, 
but  though  she  say^not  whether  he  continued  alive  from 
the  9th  to  the  12th,  she  admits  t^t  aa  the  ifath  &e 
still  held  of  the  same  lessor:  either  therefore  she  was 
still  covert  on  the  lath,  which  must  be  presumed,  as 
die  has  not  shewn  her  husband's  death ;  or,  if  he  is 
dead,  her  holding  on  until  the  iitb,  is  an  agreement 
after  his  de^cease  to  the  demise  made  to  her  in  his  life- 
time ;  and,  rither  way,  she  is  liable  to  the  r6nt  atid  to 

the  distr^s. 

Cur.  adv.  twit. 


11 


1816. 
*  Clakkje 
Daviss. 


GiBBS  C.J.  now  delivered  the  judgment  of  the  Court. 

^Ve  have  considered  this  cas^  and  we  are  of  opinion 

on  the  ftdlest  consideration,  that  the  plea  in  bar  is  bad. 


{a)  BuU.  fi.P.i$.  Bourne 
tf  Ux.  y.  Mattaire^  P.  8  &.  %, 
(ks.  temp.  HardnvUket  119. 


{h)  1  Ito.  Ab*  349.  Bar^n  and 

The 
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The  Plaintiff  Mary  AnnCUirJce  declares  for  taking  her. 
goods  and  chattels.  The  conusance  is,  that  the  Plaintiff 
held  the  premises  up  to  a  certain  day,  when  the  rent  be- 
came due,  and  from  thence  until  and  at  the  said  time 
when,  &C.,  as  tenant  thereof  to  M.  Campbell^  and  because, 
certain  rent,  which  became  due  on  a  certain  day,  was  in 
arrear,  therefore  the  Defendant  distreined  the  goods. 
She  pleads,  &st,  non  tenuit,  2d]y,  That  before  and 
afthe  time  of  the  demise,  and  also  at  the  time  when  the 
rent  became  due,  she  was  covert  of  a  husband ;  and  the 
inference  which  she  wishes  to  arise  is,  that  because  she 
was  then  covert,  the  demise  was  not  made  to  her,  but  to 
her  husband ;  or,  if  to  her,  that  the  holding  was  by  her 
husband,  or  by  her  and  her  husband,  and  destroys  the 
right  to  distrein  on  her.  We  think  that  is  not  so.  We 
think,  that  if  the  presumption  arises  that  the  coverture^ 
alleged  to  have  existed  on  the  9th  of  May^  did  continue 
until  and  on  the  12th,  and  if,  as  it  has  been  argued^ 
that  be  the  necessary  consequence,  then  the  plea  in  bar 
is  clearly  bad  on  this  ground,  because  it  states  a  fiict, 
pleaded  by  the  Plaintiff  herself,  inconsistent  with  her 
action ;  for  if  at  the  time  of  suing  she  has  a  husband 
living,  she  clearly  cannot  maintain  her  action.  But^ 
be  that  as  it  may,  and  supposing  that  presumption 
not  to  be  raised,  and  that  the  effect  of  the  allegation  only 
is,  that  the  Plaintiff  had  a  husband  when  the  rent  be- 
came due;  yet  still  she  cannot  succeed :  for  supposing 
the  demise  to  have  been  made  to  her  during  coverture, 
the  Plaintiff  would  have  held,  {sub  modo^  it  is  true^)  up 
to  the  time  when  the  rent  became  due.  We  think9 
therefore,  that  notwithstanding  all  the  material  &cts 
stated  in  the  plea  in  bar,  the  conusance  remains  un- 
touched. This  can  in  no  case  be  of  any  disadvantage 
to  the  Plaintiff;  for  on  the  plea  of  non  tenuit  she  may 
take  advantage  of  all  the  same  facts,  of  whidi  she  might 
have  taken  advantage  on  this  conusance. 

Judgment  for  the  Defendant 
14 
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If 

Frost  v.  Hale.  /^/ra. 

JPEST  Serjt  moved  to  amend  a  fine  by  inserting  be^  Fine  amended 

fore  the  words   **  in  the  county  of  the  town  of  ^^  *  I**'  ^^^ 

''  toleadtheutcsf 

Kingstofn-upon-HuU^^  the  words  **  in  the  lordship  of  upon  intpec- 

Myjton^  upon  an  affidavit  that  the  premises  intended  ^"  "^  *^« 
to  pass  were  in  the  lordship  of  Mytan^  in  the  county  of  certified  copy* 
the  town  of  Kir^ston^upon-  Htdl^  that  they  were  intended  of  the  memo- 

tQ  pass,  and  that  they  were  described  in  the  terms  of  "»^of^^«<'««d» 
"^  ■'  ^  Lthe  land  bc- 

the  amendment  now  prayed  for,  in  deeds  of  lease  and  ing  in  a  regi»- 
release,  intended  to   lead   tlie   uses  of  this  fine,  and  ^w-^ounty,] 
in  pursuance  of  which»  it  was  sworn,  this  fine  was  le-  ^1^^  ^^  ^j^^ 
▼ied ;  those  deeds  were  since  lost,  but  the  draft  had  contained  the 
been  presei-ved,  and  was  now  produced :  and  the  pre-  *°^°^"lf"^' 
miaea  lying  in  Yorkshire^  a  register  county,  the  deed  had  intent, 
been  memorialized,  and  a  copy  of  the  memorial,  certi- 
fied by  the  proper  officer,  was  now  produced,  upon  the 
authority  bf  which  certified  copy  of  the  memorial  the 
Court  permitted  the  amendment* 


Doe,  on  the  Demise  of  Bunny,  v.  Rout.  /^  ^^ 

HTHIS  case  was  argued  on  a  former  day  in  this  term  Bequest  of «  all 
by  Pell  Sent,  for  the  Plaintifl;  and  Lens  Seijt  for  my  stock  in 

1     TV  r     ^  trade,  house- 

the  Defendant.  hoW  goods, 

wearing  appa- 
rel, ready  mo- 
neyy  securities  for  money,  and  e?ery  other  thing  my  property,  of  what  nature  or 
kiad  soever,  to  and  for  her  own  proper  use  and  dbposal :"  Held  not  to  carry  (and, 
being  controlled  by  indications  which  rendered  the  testatrix's  intent  uncertain. 

But  if  the  testatrix's  intent  to  paM  land  had  clearly  appeared,  these  woids  are 
soffident  to  carry  land. 

GiBBS 
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1816.  GiBBsCJ.  now  delivered  judgment. 

This  was  an  action  of  ejectment  brought  to  recover 
a  certain  messuage  in  Andofoer.  It  was  tried  at  the 
Wincfiester  spring  assizes  1816,  before  Graham  B.,  when 
a  verdict  wais  found  for  the  Plaintiff  on  die  demise  of 
Bunm/f  subject  to  a  point  reserved  upon  tbb  conttruc- 
tion  of  the  following  will  of  Mary  Bout^  spinster :  ^^ 
"  I  desire  my  just  debts  of  every  sort,  with  my  funef  d 
expences,  to  be  paid  and  properly  discharged  by  my 
executrix  hereinafter  named ;  and  subject  thereto,  I  give 
and  bequeath  unto  n\f  sister  Ann  Rautf  all  my  stock 
in  trade,  household  goods,  wearing  apparel,  ready 
monies,  fiiecurities  for  money,  and  every  other  thing, 
my  property,  of  what  nature  or  kind  soever,  to  and  for 
her  own  proper  use  imd  dfsposal.  And  I  do  hereby 
appoint  her  my  whole  and  sole  exectitrix  of  this  my  last 
will  and  testament."  The  will  is  executed  so  as  to  pass 
both  real  and  personal  estate^  and  both  will  pass  by  the 
language  which  is  used,  if  the  Codrt  can  collect  a  cli^af 
intent  to  convey  both,  but  if  only  doubts  are  raidied^ 
they  will  not  disinherit  the  heir.  Mansfield  C.  J.,  in 
'  the  case  o(Eoe  on  the  demise  of  Helling  v.  Yeud{d)i  lays 
down  the  law  clearly  upon  this  subject.  The  question 
therefore  is,  whether  the  Court  can  collect  a  clear  de- 
sign to  pass  real  as  well  as  personal  estate.  There  is 
no  case  decided  on  similar  words,  to  guide  us ;  therdbre 
we  must  form  our  own  judgement  of  the  meaning  of  the 
words.  The  Plaintiff  relies  on  tome  decided  cased,  laid 
also  contends,  that,  even  without  authority,  the  words 
of  the  will  itself  conduct  us  to  the  conclusion  that  (he 
land  passes  by  this  devise.  HqpeweU  v.  Ackland  {b)  is  the 
first  case  in  point  of  time;  the  will  runs  thus: — "Where- 
as I  have  given  my  bond  to  leave  my  manor  iXBucJtlAf 

{a)  %  New  Rfp.  4x4.  {h)  1  Com,  164. 

12  to 
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to  the  daughter  of  my  brother  James  Acklandj  and  the        ISIS. 

heirs  of  her  body,  if  she  live  to  attain  the  age  of  twen^- 

d&e  years,  but  if  she  die  before  she  attain  that,  ago^ 

then  it  is  to  return  to  me  again,  if,  therefore,  my  said 

brother's  daughter  shall  happen  to  die  .before  she  attaia 

h^  age  of  twenty<M)ne  years,  I  give  the  said  manor  to 

my  brother  Richard  AcJdand  and  his  heirs ;  also  I  givie 

to  my  brother  Bickard  Ackland  all  my  land,  tepemen^ 

and  hereditaments  whatsoever ;  also  I  give  to  my  brotl^ 

Bichard  Ackland  all  my  goods,  chatties,  monies,  debt% 

and  whatsoever  else  I  have  in  the  world,  not  before  by 

me  di^osed  of.    It  was  held  that  those  words,  <^  whatr 

soever  else  I  have  in  the  world,  not  before  by  me  diSh 

posed  of,"  carried  land,  notwithstanding  that  they  were 

preceded  by  the  words  goods^  chattels,  monies,  and 

debts.     And  it  was  r^htly  so  decided ;  for  the  testator^ 

in  the  earlier  part  of  his  will,  •  disposes  of  land,  bujt 

diore  is  not  a  preceding  word  at  all  referring  to  personal 

property.     He  had,  in  the  former  part  of  his  will,  disr 

posed  of  land ;    he  had  not  disposed  of  any  thing  but 

land,  it  was  therefore  necessarily  his  intent  to  dispose  of 

such  land  as  was  not  before  disposed  of.     That  case  is 

not  applicable  here,  for  not  one  precedent  word  in  this 

will  refers  to  land.     Huxtep  v.  Brooman  (a)  was  next 

cited :    there  the  will  was,  ^'  I  give  and  bequteth  to 

Mary^  daughter  of  Mary  Huxtepj  and  likewise  to  the 

son  and  daughter  of  Susan  Topley^  all  the  overplus  of 

tby  money ;  and  likewise  beg  of  ray  executor,  that  he 

will  pay  into  the  hands  of  the  above  children's  friendt^ 

all  the  money  that  is  due  to  me  on  settling  my  father's 

account."     So  far  the  will  relates  to  personal  property 

only.    He  proceeds,  "  Friday.^*     This  form  of  reoom- 

mencing  the  subject  she^s  that  this  was  a  substantive 

bequtet^  and  stands  independent  of  the  other.     Then 

{a)  I  Bro*  Cban.  Cas»  437. 

Vol.  Vn.  G  foUow 
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1816.  follow  tlie  words,  which  the  Lord  Chancellor  thought 
i^onyeyed  land,  and  he  rightly  so  thought,  *^  I  p\e 
and  bequeath  to  them  all  I  am  worth,  except  20L  which 
I  give  to  my  executor,  Mr.  Thomas Brooman"  The  next 
case  relied  on  was  Doe  lessee  of  Wall  v.  LangUinds  {a). 
There  the  will  was,  "  To  K  Doran  and  B.  Wall  I  give 
and  bequeath  all  and  every  the  residue  of  my  property, 
goods,  and  chattels :"  and  certainly  that  case  is  a  full 
authority,  that  the  words  "  all  my  property,"  uncon- 
trolled, will  carry  real  estate;  and  the  Court  of  Icing's 
Bench  thought  that  the  words  goods  and  chattels  did 
not  confine  it  to  personalty ;  but  the  Court  put  it  on 
this  ground ;  they  get  rid  of  the  difficulty,  by  reading 
the  whole  together  with  the  copulative  *^  and"  inserted 
between  '^*  property"  and  "  goods  and  chattels ;"  this 
renders  the  words  goods  and  chattels  cumulative,  and  so 
reading  them,  it  is  impossible  to  contend  that  they  are  re- 
strictive.  In  this  case^  the  position  of  the  words  renders  it 
impossible  to  adopt  the  same  solution  of  the  difficulty ; 
and  Doe  v.  Langlands  is  therefore  not  precisely  in  point, 
since  the  same  reasoning  which  is  there  used,  cannot 
be  applied  in  the  present  case.  So  the  case  stands  on 
the  part  of  the  Plaintiff.  The  Defendant,  on  the  other 
hand,  contends  tliat  the  meaning  of  these  words,  ^^  every 
other  thing,  my  property,"  must  be  confined  to  per- 
sonal estate,  and  that  they  shew  no  intent  in  the  testator 
to  give  his  real  estate :  and  he  cites  TimeweU  v.  Per-- 
kins,  (b)  That  will  ran  in  these  words ;  <^  Item^  all 
those  my  fireehold  lands  and  hop-grounds,  with  the  mes- 
suages or  tenements,  bams,  &c.,  now  in  the  tenure  and 
occupation  of  the  widow  Leach^  and  all  other  the  rest, 
residue,  and  remainder  of  my  estate,  consisting  in  ready 
money,  plate,  jewels,  leases,  judgments,  mortgages,  &c, 
or  in  any  other  tiling  whatsoever  or  wheresoever,  I  give 

{a)  14  JSiUtti  JO.  (b)  %Atk.  10%. 

onto 
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uato   my  dearly  beloved  Arabella  Hitcluns  and   her        \S\€. 
awigns  for  ever."     And  the  question  was,  whether  the     ^~  _>    ^ 
residue  passed  to  Arabella  or  not.     There  was  no  doubt  ^/ 

■  but'  the  words,  to  Arabella  and  her  assigns  for  ever.        Rout. 
would  carry  the  fee  to  her,  witliout  the  word  heirs. 

*  W.  FortescueJ.  says,  The  words  "  what:»oever  and  where- 
soever" must  be  confined  to  the  thin/2;s  antecedent,  and 
is  restrained  to  his  hop-grounds  and  leaseholds ;  for  if 
he  intended  to  give  his  wife  all  his  real  estate,  why  did 
he  mention  only  the  Essex  estate?  The  reasoning  of 
the  Coiirt  is,  that  as  these  expressions  are  preceded  by 
others,  which  enumerate  personal  estate  only,  they  must 
be  confined  to  matters  of  the  same  nature.  This  is 
much  in  point  with  the  present  case ;  for  the  preceding 
words  are  expressive  of  personal  estate,  and  the  general 
words  follow  immediately,  and  there  is  no  realty  men- 
tioned in  any  preceding  part  of  the  will.  The  next  case 
mentioned,  is  Hoe  an  demise  of  Helling  v.  Teud.  {a) 
There  the  testator  devises  in  the  following  words:  "  First, 
I  will  that  all  my  debts  and  funeral  charges  be  paid 
by  my  extcutrixes  and  executors  hereinafter  named.'* 
He  then  gives  three  several  legacies  to  certain  objects 
of  bis  bounty,  and  to  Ann  Parkin  an  annuity  of  20/. 
per  annum  during  her  natural  life.  It  is  observable  that 
none  of  these  bequests  apply  to  any  thing  but  personal 
testate.  Then  he  goes  on  to  say,  "  Item^  I  give  to  the 
five  grandchildren  of  my  late  uncle,  Mark  Fox%  four 
daughters  and  one  son,"  adding  their  names,  \J^  all  five 
of  whom  I  constitute  my  executrixes  and  executors, 
and  to  whom  I  give  all  the  remainder  of  my  property 
whatever,  and  wheresoever,  to  be  divided  equally 
between  them,  share  and  share  alike,  aflcr  their  pay- 
ing and  discharging  ^  the  beforemcntioned  annuities, 
U^g[acies,  debts,  and  demands,  or  any  I  may  hereafter 

{a)  %  Neitf  Rep.  ax4« 

G  2  make 
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1816.  make  by  codicil  to  this  my  will,]  all  my  goods,  stocky 
bills,  bonds,  book-debts,  and  securities  in  the  Witham 
draina/re  in  Lincolnshire^  and  funded  property.**     And  - 

Rout.        the  will  is  attested  by  three  witnesses.     In  that  case 
Mans^ld  C.  J.  first  states  the  principles  on  which  the 
Court  proceeds,  and  to  which  I  alluded  in  ray  begin- 
ning, that  there  must  be  a  clear  intent  to  will  away  the 
property ;  otherwise  the  preferable  title  of  the  heir  at 
law  must  prevail.     It  may  be  said,  that  the  same  force 
of  reasoning  which  the  late  Chief  Justice  there  uses 
cannot  be  here  applied :  there  the  enumeration  made 
by  the  testator  to  explain  what  he  meant  by  the  remain- 
der of  his  property,  and  which  was  restrictive  of  the 
meaning  of  the  general  expression,  was  made  at  the  end 
of  his  will,  whereas  here,   the  words   restricting  the 
meaning  do  not  follow,  but  precede  the  general  ex- 
pression :  but  many  of  his  reasons  apply  forcibly.   First, 
there  is  no  introductory  clause  in  either  will,  shewing 
an  intent  to  dispose  of  the  testator's  whole  property. 
Secondly,  there  is  no  provision  throughout  the  will  re- 
lating to  real  estate.     Thirdly,   in  both  wills  all  the 
provisions  for  payment  of  debts  and  legacies,  are  for 
payment  by  the  executors  and  executrixes.    Therefore, 
though  the  whole  reasoning  of  that  case  does  not  apply 
here^  a  great  part  of  it  does;  and,  on  the  whole,  we 
think,  if  the  case  were  to  be  decided  on  the  authorities 
now  before  us,  they  preponderate  in  favour  of  the  De- 
fendant.    On  the  words  of  the  devise  itself,  seeing  that 
in  all  the  introductory  words  used,  the  testatrix  enume- 
rates every  particle  of  personal  property  which  she  can 
recollect,  without  saying  any  thing  touching  her  land, 
and  seems  to  add  these  words  at  last,  merely  lest  she 
should   have    omitted    something,    we    cannot    think 
but  that  if  she  had  had  it  in  her  intention  to  dispose 
of  her  land,  she  would  have  used  more  particular  ex- 
pressions :  at  all  events,  we  cannot  collect  from  the  will 

t4  a  clear 
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a  clear  intent  to  dispose  of  her  land.     We  therefore  1816*. 

think  that  the  title  of  the  heir  at  law  must  prevail,  and  Zj    ~^ 
that  the  Defendant  is  entitled  to  judgment  v. 

Judgment  for  Defendant.  Rout. 


Nanpan  and  Wife  v.  Legh. 

'T'HIS  was  a  case  directed  by  the  Court  of  Chancery  Devise  to  tes- 
for  the  opinion  of  the  Judges  of  this  Court,  the  ma-  [^}''''^  ^^«  f 

nis  cottssreHor 

terial  parts  of  which  in  substance  were,  that  Peter  Huke^  life,  if  she  con- 
grandfather  of  the  Plaintiff  Hannah  Nanfan^  being  seised  tioued  chaste 
in  fee  of  an  estate  at  Millington,    in  the  county  of    •  ^  "b  t'*"  - 
Chester,  where  he  resided,  made  his  will,  executed  and  mediately  after 
attested  to  pass  freehold  estates,  as  follows :  Touching  ^^^  ^5*^*^  ^^ 
all  his  temporal  estate,  he  charged  the  whole  thereof  his  son  Jojfpb 
with  payment  of  his  debts,  funeral  expences,  and  testa-  ^l*^^'f  as  soon 

.  x-r  t  '       'n      rr  .   -r^  ,        as  he  should  at- 

mentary  charges.     He  gave  to  his  wife,  Hannah  Huisej  ^^^^  twenty- 
his  cottage  adjoining  to  his  estate  where  he  then  lived,  one,  and  to  his . 
daring  her  natural  life,  if  she  continued  chaste  and  un-  J^.  wever. 
married ;  but  immediately  after  her  death  or  marriage,  land  and  esute 
to  his  son  Joseph  Htdse,  as  soon  as  he  should  attain  to  >»  f«e-8imple, 
the  age  of  twenty-one  years,  and  to  his  heirs  for  ever,  li^^,  (except 
He  gave  his  land  and  estate  in  fee  simple,  where  he  what  was 
thto  lived,  situate  in  MiUington,  except  what  was  there-  ^^^[jj^'^j^ 
inbefore  bequeathed  to  his  wife,  to  his  son  Joseph  Hulse,  his  wife,)  to  his 
»  soon  as  he  should  attain  twenty-one  years,  and  to  ^^  Joseph^ 
his  heirs  lawfully  begotten  for  ever,  subject  to  an  an-  as  he 'should 
nnity  of  7/.,  to  his  wife,  agreeable  to  articles  made  at  attain  twenty- 
the  testator's  marriage.      He  gave  to  his   daughter  ^"^*"^^i^" 
Hannah  Huke  600/.,  to  be  paid  to  her  out  of  his  per«  begotten  for 

ever,  subject  to 
an  annuity  of  7/.  to  his  wife.  Held  that  Jor^b  Huhe  took  an  esute-tail  in  the  land 
and  estate  in  fee-simple  where  the  testator  lived. 

Caaet  out  of  Chancery*  sent  to  be  argued  Tn  this  court,  cannot  be  set  down  nor 
Uardy  unless  they  are  signed  by  a  Seijeant. 

G  3  sonal 
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ISliy.  sonal  estate,  as  soon  as  she  should  attain  twenty-on^ 
years,  or  to  her  issue,  if  any  there  were.  He  gave  to 
his  wife  30/.  out  of  his  personal  estate,  and  certain  fuf-* 

Lbgh.  niture.  He  directed  his  executors  to  employ  all  the 
rents  and  profits  arising  from  his  whole  estate  for  the 
;5upport,  education,  and  maintenance  of  his  wife,  son, 
and  daughter,  until  she  should  attain  twenty-one  years, 
and  then  for  the  support  of  his  wife  and  son,  until  he 
should  attain  twenty-one  years,  and  then  all  the  over- 
plus of  his  goods^  chattels^  and  effects,  of  what  nature 
soever,  he  gave  to  his  son,  charged  with  payment  to  his 
daughter  or  her  lawful  issue,  if  any  there  were,  of  1 00/. 
immediately  after  the  son  should  become  possessed  of 
such  residue,  or  in  twelve  months  after  he  should  attain 
twenty-one  years.  And  if  either  of  his  children  should 
die  before  the  l^acies  thereinbefore  bequeathed  should 
become  due,  then  his  or  her  legacy,  or  share,  so  dying, 
should  go  to  and  for  the  use  and  benefit  of  his  survivor, 
son,  or  daughter,  as  it  should  happen,  if  he  or  she  so 
dying  lefl;  no  lawful  issue;  but  if  both  his  children 
should  die  before  attaining  twenty-one,  and  without 
issue,  then  he  gave  to  his  wife  200/.,  with  power  to 
dispose  of  the  same  amongst  her  relations ;  and  the 
other  remainder  of  his  whole  estate  he  gave  to  his  own 
relations,  nephews  and  nieces,  to  be  divided  amongst 
them,  share  and  share  alike.  The  testator  died  in  1 761 ; 
his  son  Joseph  Hukfj  his  heir  at  law,  survived  him,  and 
took  possession  of  the  estate  devised  to  him,  and  died^ 
leaving  the  Plaintiff  Hannah  Nanfanj  his  only  child 
and  heir  at  law,  him  surviving,  and  having  by  his  will, 
made  afler  the  death  of  Peter  Hulse^  devised  to  her  all 
his  real  estate  for  her  life,  with  remainders  over.  Th« 
Plaintiff  i/annaA  Nan/an^  upon  the  death  of  her  &ther, 
took  possession  of  the  estate  at  MiUington^  and  upon 
the  supposition  that  under  the  will  of  Peter  Huhe  she 

7t  wa» 
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^^Bs  tenant  in  tail  thereof,  she^  together  with  the  Plain- 
tiff her  husband,  suffered  a  common  recovery  thereof 
and  afterwards  contracted  with  the  Defendant  for  the 
ttle  to  him  of  the  fee-simple  of  that  estate  at  Millingtan; 
but  the  Defendant  objected  to^  the  Plaintiff's  titles  on 
the  ground  that  the  estate  was  devised  in  fee  simple  to 
J:}sepA  Htdse  by  the  will  of  Peter  Htdse^  and  Xhsil  Joseph 
Htdse  had  by  his  will  devised  the  premises  to  his  daugh* 
ter  the  Plaintiff  Hannah  for  her  life  only;  that  she 
could  not  therefore  make  a  good  title.  The  question 
was,  Whether  by  the  will  o(  Peter  Htdse  an  estate  in 
fee  or  an  estate  in  tail,  in  the  premises  wherein  he  lived 
at  the  time  of  making  his  will,  was  given  to  Joseph 
Htdse,  the  &ther  of  the  Plamtiff  Hannah  ? 


1816: 

'— ^ ' 

Namfan 


The  p&rties  concerned  had  omitted  to  obtain  the  sig* 
nature  of  a  seijeant  to  this  special  case,  under  the  idea^ 
that,  inasmuch  as  it  was  directed  by  the  Court  of 
Chancery,  and  settled  by  the  Chancery  counsel  en^ 
gaged  in  the  cause,  a  Serjeant's  signature  to  it  waa 
unnecessary ; 

The  Court  and  the  officers  agreed,  that  this  opinion 
was  wholly  erroneous,  and  that  a  case  out  of  Chancery, 
like  any  other  case,  unless  it  were  signed  by  a  seijeant^ 
could  not  be  set  down  for  argument,  and  that  the  prac- 
tice must  in  future  be  duly  observed. 


Lens  Seijt  for  thpl^laintiffs,  contended,  that  by  tbcf 
devise  to  Joseph  and  his  heirs  lawfully  begotten  for 
ever,  Joseph  took  an  estate  tail  only.  The  testator, 
having  m  other  parts  of  his  will  devised  a  fee  simple  in 
other  terms,  must  be  taken  to  have  varied  his  phrase, 
not  without  a  variation  in  his  meaning,  and  though 
these  might  in  some  other  cases  be  words  of  surplusage^ 
they  were  not  in  this  instance  meant  as  such  by  the 
testator.     He  destines  the  residue  of  his  whole  estate 

9 

G  4  which 
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I 

1816.  which  includes  the  realty  as  well  as  the  personalty^ 
to  go  over  to  his  nq>hews  and  nieces,  only  in  case 
his  son  and  daughter  should  die  without  immediate 
descendants.      The  proof  is,   that  his  nephews  and 

4 

nieces,  to  whom  be  gives  the  estate  over,  are  themselves 
heirs  lawfully  begotten,  in  the  larger  and  more  general 
sense  of  the  word ;  therefore  he  could  not  die  vrithout 
heirs  lawfully  begotten,  so  long  as  his  nephew  and 
niece  survived;  and  consequently  the  estate,  by  the 
terms  of  the  devise,  could  not  go  over  to  them  until  they 
and  their  heirs  were  extinct;  and  as  they  then  would 
be  incapable  of  taking,  the  devise  could  never  take 
cffisct  at  all,  and  is  therefore  void,  which  is  an  ai^gu* 
ment  against  giving  it  this  construction,  ut  res  magis 
vcdeat  quam  pereat.  The  words  lawfully  begotten 
narrowed  the  description  of  heirs  to  those  which  were 
legitimately  descended  firom  the  body  oi  Joseph.  There 
is  in  this  respect  a  difference  in  construction  between  a 
dsed  and  a  %vilL  UtUeton  says  (a),  ^<  If  a  man  give, 
dome^  (which  signifies  by  deed,)  lands  or  tenements  to 
another,  to  hold  to  him  and  to  his  heirs  males,  or  to 
his  heirs  females,  he  to  whom  such  gift  is  made,  hadi  a 
fise  simple."  But  Lord  Odce^  commenting  thereoiiy 
Mya  (6),  ^^  If  a  man  by  his  last  will  devise  lands  or  te- 
nements to  a  man  and  to  his  heirs  males,  this,  by  con- 
struction of  law,  is  an  estate  tail,  the  law  supplying  these 
words,  (of  his  body)."  So,  "  Devise  to  one  ei  keredibus 
legitime  procreatiSi  is  tail."  (r)  Id  Bere^brd's  case  [d)^ 
a  feoffment  was  made  to  the  use  of  Aden  Bere^ord^  son 
of  «Anies  A,  and  of  the  heirs  males  of  the  said  Aden^ 
lawfully  begotten,  and  for  default  of  such  issue,  to  the 

(a)  Co.  ili//*  37.  «•  J.  31.  p.  611.,    (whidi    is    in    point»} 

lii)Co.Litt,2:.m.HiJ.4i£li%.  or,   [by  GiUs  C.J.]   for  637. 

C  JB.  ro/.  1408.  C6irfY^  V.  WjmtU 

{c)C0'Litt.2Q,h.Harg,iwttx,        (d)  7<K^.  135-,  in  some  ed»- 

dtes  M99r,   711.  ferfernm  fr9  dons  4Z.iw 

use 
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use  of  TAomas  Beres/brd :  and  it  was  resolred  that  Aden       1  gl g. 
Beresford  took  an  estate  taiL     So  (a),  devise  of  a  copy- 
hold to  his  son  or  daughter,  wherewith  the  testator's 
wife  is  then  pregnant,  4*  haredibus  mis  legittTne  procre" 
atis^  and  if  they  should  die  without  fruit  of  thar  body, 
then  that  J.  &  should  sell  it,  creates  an   estate  taiL 
Chief  Baron  Ccmyn  (&)  has  overlooked  this  limitation 
over,  and  cites  the  case  as  an  authority  that  a  de\ise  to 
A.  and  his  heirs  legjUime  procreatis^  creates  an  entail. 
The  only  other  case  immediately  in  point  is  Lord 
Ossulskme^s  case,  (c)    There  were  the  words  *'  for  ever,'* 
as  in  the  present  instance :  it  was  there  held  that  the 
wordiE^  '^  his  own  right  heirs  male  for  ever,"  pointed 
to  heirs  issuing  from  himself,  and  did  not  give  a  fee,  for 
that  none  could  take,  but  heirs  descended  from  the 
body  of  the  testator.    In  another  report  of  the  same 
case  {d)j  the  judgment  of  the  Court  is  not  so  iiilly,  but 
is  more  pointedly  expressed.     The  Court  say,  heirt 
male  in  a  will,  are  always  intended  of  the  body,  and 
imply  an  estate-taiL    Thiis  therefiu'e  meet9  the  very 
case  pot  by  Coke^  and  there  is  the  concurrent  authority 
ofLwdHalef  who,  in  the  rendue  of  the  note  cit^ 
above^  adds  the  reasons.  Lord  OssidsUmf^%  CfMse  supplies 
the  words  <<  for  ever,"  if  they  were  material^  which 
they  ar^  not,  for  every  entail  in  contemplation  of  law 
is  a  fee,  and  for  ever. ' 

Boianquet  Seijt.,  contrd^  urged  that  this  devise  created 
an  estate  in  fee  simple :  no  decided  case  was  directly 
applicable;  the  two  cases  cited  were  not  entitled  to  the 
wd^t  which  had  been  given  them,  and  the  cause 
must  be  considered  upon  principle.  These  words  in  a 
feofment,  or  a  grant,  or  a  limitation  to  uses,  would 
have  given  a  fee;  and  there  are  no  subsequent  words 

Cbureb  T.JVjattt  Mo.  637.        (0  3  SM.  336. 
id)  C:  Dig.  Jkvisct   N.  51        W  ix  Mod.  119.  P^rd  r.  Os- 

p.  398.  JldjtOM.  ,  .  , 

which 
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181(>.  which  restrain  it  \o  an  estate  tail.  Words  such  as.  at^ 
here  found,  would  not,  even  in  a  will,  carry  an  estate- 
tail.  BeresforiTs  case  expressly  distinguishes  betweeil 
keredum  suorunty  and  de  se^  the  latter  of  which  plainly 
denote  the  body ;  here  it  is  the  possessive,  '^  his,"  not 
<^  of  him." ,  The  limitations  to  uses,  as  was  held  in  Ahra-- 
ham  V.  Twigg  (a),  are  to  be  construed  most  nearly  to 
wills,  and  gifts  in  tail  arc  to  be  construed  most  nearly  as 
devises,  because  the  statute  of  Westminster  the  2d.  saysi 
Voluntas  donaloriSf  Jj^c.  de  cetera  observettir.  What, 
then,  is  the  distinction  between  deeds  and  wills?  In  a 
will,  the  estate  must  btt  expressly  given  to  the  heirs 
special,  however  untechnically  expressed.  So  is  it  in  a 
deed ;  it  suffices  if  it  appear  by  any  implication  what 
the  stock  is,  whence  the  heirs  are  to  come :  but  it  must 
not  be  a  matter  of  probability  or  doubt ;  it  must  be  the 
Intimate  conclusion  from  the  expressions  used,  not  de- 
monstrably certain,  but  morally  certain,  and  as  Lord 
Kenyan  C.  J.  says,  in  Lane  v.  Liord  Stanhope  (6),  not  con- 
jecturing, but  expounding.  BullerJ,^  in  Hodgson  v.  Am-- 
Arose  (c),  observes,- that  if  a  testator  make  use  of  legal 
phrases  or  technical  words  only,  the  Court  are  bound  to 
understand  them  in  the  legal  sense.  It  is  bad  logic  to  put 
a  different  meaning  on  words  from  that  which  in  general 
they  mean,  without  further  aid  than  )hc  words  them- 
selves, (d)  *  The  intent  of  the  devisor  must  plainly  appear. 
It  is  laid  down  by  the  counsel  for  the  Plaintiff,  that 
the  words  ^^  to  a  man  and  his  heirs  male"  in  a  deed, 
carry  a  fee,  in  a  will,  create  an  estate  tail :'  that  is  on 
the  principle^  that  in  a  deed  it  is  necessary  absolutely 
to  limit  an  estate-tail  to  heirs  special.  The  Courts 
say,  that  the  estate  expressed  is  contrary  to  the  rule  of 
law :  and  therefore,  as  the  feoffor  has  given  an  estate 
of  inheritance  in  order  to  effectuate  the  deed,  they  re- 


(a)  Cro,BL  47S.  S.C.  Mo.4%4.         (r)  z  Doug,  341. 

(h)  6  TcrmRfpm  354.  {J)  Oilb*  m  Drvije,  3X1 
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Ject  the  word  ^*  male,''     But  in  a  will,  the  word  mal^        181^. 

which  is  part  of  the  context,  following  the  word  heirs, 

and  shewing  that  the  tesUitor  meant,  that  the  estate 

should  descend  to  some  heirs  male,  the  Courts  make        Lbgr. 

it  descend  in  the  only  way  in  which  it  can  descend  to 

heirs  male  only,  viz.  in  tail-male.      In   the  case  of 

Abraham  v.  Twiggy  it  is  expressly  held,  that  a  feoffment 

to  A.  and  his  heirs  lawildly  engendered,  will  not  carry. 

an  estate-tail,   which   Lord  Hale^  in  his  note,   calls 

Darmef's  case.     It  is  said   there  in  argument,   that 

thou^  not  limited  to  the  heirs  of  the  body,  yet  being 

limited  by  way  of  use,  which  is  to  be  expounded  ac^ 

cording  to  the  intent,  and  as  wills,  it  shall  be  construed 

as  an  estate>tail ;  but  all  the  Justices  held,  that  though  it 

were  by  way  of  use,  it  differed  not  from  other  gifts  by 

deed,  and  should   not  have  any  other  construction; 

HkJ^Dourt  there  refer  to  9  H.  6.  25.  which  is  the  case 

dl  a  devise  in  London^  and  the  principal  point  is  not 

there  determined,  but  the  bar  and  the  Court  speak  of 

this  doctrine  with  respect  to  limitations  in  tail ;  and  he 

same  is  reoc^nized  in  (Bro.  Ahr.  Tail.  pL  3.)  where  it 

is  thus  eiq^ressed.     ^^  By  Paston  J.   If  land  be  given  to 

one  for  life,  the  remainder  to  the  heirs  male  of  J»  ^. 

and  to  the  heirs  male  of  their  body,  by  gift,  or  by 

devise,  yet  this  is  no  entail,  for  that  this  word,  the  body 

of  J,  N.f  is  wanting  in  the  beginning  of  the  remainder, 

and  therefore  the  subsequent  words  cannot  make  this 

an   entail."     So,   at  that  day,   the  distinction   as  to 

the  words  heirs  male  g;ving  a  fee,  was  not  taken,  but 

a  question  was  made  whether  the  subsequent  words 

**  heirs  male  of  their  bodies,"  could  be  referred  to 

J.  N.  and  it  was  held  that  they  could  not.     Beeifs 

csme{a)  wipportM  Abraham  v.  Twiggy  and  puts  it  on 

the  distinction  of  the  want  of  the  word  de.     In  the 

report  of  the  same  case  in  Moor,  directly  the  reverse  is 

W  Lkt.  344. 

said, 
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1816.  said,  but  it  is,  on  examination,  seen  to  be  applied  to 
a  different  argument.  The  question  there^  is  thus 
stated  {a\  whether  the  limitation  to  the  use  of  Gabriel 
and  his  heirs  male  lawfully  begotten,  without  the  words 
heirs  male  of  the  body,  and  for  default  of  such  issue 
over,  as  before,  made  an  estate  tail  or  a  fee  simple  in 
Gabriel  (the  proposition  thus  including  the  words  pf 
limitation  over,  which  would  in  a  will  be  material,  but 
it  there  confessedly  seems  rather  to  rest  on  the  re^ 
laainder  over,  which  in  a  deed  is  immaterial).  Church ' 
y.  Wyatt  is  to  the  same  effect.  ^^  If  both  should  die 
without  fruit  of  their  bodies,  then,  that  c7.5.  should 
sell,  and  he  willed  that  the  one  should  be  the  heir  to 
the  other."  Many  cases,  beginning  with  Clatdiis 
case  (6),  shew  that  in  a  will,  such  an  intent  of  giving 
over,  designates  special  heirs,  and  an  entail  1^,  in 
Church  V.  Wyatt^  the  Court  hold  that  there  are  tip*- -ex- 
pressions of  remainder  over,  either  of  which  make  ^^n 
entail.  The  case,  then,  makes  nothing  for  the  Plain- 
tiff. Those  who  have  written  on  wills,  have  thought 
the  point  so  clear  that  they  have  not  noticed  it,  except 
in  those  two  authorities.  And  what  are  those?  Lord 
Hale  makes  a  minute  in  the  margin  of  his  Coke 
9g}on  Littleton,  which,^  by  those  to  whose  hands  the  book 
came,  is  communicated  to  the  learned  editors,  but 
was  not  intended  by  the  author  for  publication.  It  is 
not  even  put  as  Lord  Hal£%  own  opinion;  he  re* 
fers  to  the  case,  and  his  note  bears  the  marks  c^ 
haste ;  h^  cites  BM  right,  the  year  of  the  queen 
9nd-  the  page  in  Moor  wr<Mig;  and  he  cites  Bedell^s 
casey  which  is  wholly  irrelevant ;  he  meant  Beres/orcPn 
cwm;  he  puts  this  as  a  principle  positively  decided 
by  the  Court,  whereas  the  Court,  in  Church  v.  ff^ 
aUf  ppt  it  expressly  <m  the  two  expressions  of  tbe 
int&at  of  the  remainder  liibited  over*     A^  to  Qh 

(n)  Mo,  494*  (3)  Djerf  330.  k  ph  so. 
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myrCi  Digest^  when  the  author  states   a  principle  on        18(6. 
his  own  authoritji  he  is  entitled  to  great  weight,  but 
when  he  professes  to  extract  a  case,  it  is  necessary  to 
look  at  the  case,  and  to  see  whether  he  has  correctly 
considered   it.     It  is   singular   that  in   the  index  to 
Moor  (title  Tenant  in  Tail),  it  is  stated  in  this  way,  and 
therefore  it  is  probable  that  both  those  learned  peraom 
used   some  abridgement^   into  which  that  error  had 
crept.  Comyn  says  (a),  <^  Devise  to  one  and  the  firuit  of  fall 
body,  makes  an  estate  in  tail.     So^  to  A.  and  his  hein 
legitime  jnrocreatis^"  a  very  translation  of  the  first  part  , 
of  the  sentence  in  the  index  in  Moor^  but  omitting 
the  qualification,   that   it   is    aocompimied   with    the 
words,  that  one  shall  be  the  heir  to  the  other,  is  an 
•state  in  fee.     A  gift  to  one  et  sangmni  suoj  is  a  fee^ 
semini  suo,  an  entail ;  for  the  first  is  applicable  as  well  to 
the  collateral  as  to  the  lineal  line  of  bars.     Gilb&i 
gives  that  reason,  and  there  are  abundant  authorities 
for  it.    It  is  not  necessary  to  contend  that  the  words  law- 
fully begotten  are  words  of  surplusage,  but  they  are 
taatologous.      The  definition  of  an  heir,  is  ex  justis 
nuptiis  procreatusy  as  well  of  the  heir  general,  as  of  the 
heir  special.      As  to  the  ccMitext,  the  words  ^^  for  ever" 
would  not  prevent  the  estate  from  passing  to  special 
heirs,  but  they  strongly  savour  of  a  fee.     It  is  objected, 
that  because  the  testator  in  the  devise  of  his  cottage  in 
fee,  left  out  the  words  <^  lawfiilly  begotten,"  he  meant 
something  different,  when  he  added  those  words.     That 
would  be  a  very  slender  and  Unsafe  ground  for  the 
Court.     He  uses  the  word  issue  four  or  five  tilnes  in 
his  will ;  the  Court  will  not  say  that  be  uses  it  in  a 
different  sense;  he  says  ^^  die  w^ithout  issue,'^  **  without 
lawful  issue,"  ^^  without  any  issue ;"  does  the  one  ex* 
pression  include  illegitimate  children,  the  others  not? 
Nobody  would  say,  that  if  he  had  given  it  to  Joseph 
and  his  laWful  heirs,  that  would  give  an  estate  tail; 

(«)  (Horn,  Dig,  Dcvije,  N.  5.  )>.398. 

and 
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I'd  16.        and  if  the  Courts  let  in  a  nice  distinction  founded  on  n 
^    '^  variety  of  expression,  it  will  encourage  litigation ;  it  is 

much  more  improbable  that  a  testator  should  have 
l^H.  meant,  that  the  cottage  should  go  in  one  way,  and  the 
land  in  fee  simple,  on  which  he  himself  resided,  in 
another  way,  than  that  he  should  use  twot  phrases, 
meaning  legally  the  same  thing,  in  the  same  sense. 
.The  words  "  land  in  fee  simple"  are  strong  for-  the 
Defendant.  But  further,  if  these  words  give  an  estate- 
tail,  they  must  give  the .  reversions  of  the  cottage  in 
like  manner,  which  is  going  too  far;  for  the  devise 
is,  I  give  all  my  land  in  fee  simple,  in  Millington, 
except  what  is  bequeathed  to  my  wife,  (namely,  only  a 
life  estate  therein  to  his  wife,)  to  my  son' Joseph;  he 
had  before  completely  devised  the  remainder  in  the 
cottage,  expectant  on  his  wife's  decease,  to  his  son 
Joseph :  so  that  the  exception  was  completely  unneces- 
sary,— another  instance  of  tautology.  The  provisions 
which  were  to  take  place  in  case  of  his  children  dying 
under  twenty-one,  apply  only  to  lus  personal  estate. 
There  is  a  residuary  bequest  of  personalty  to  the  son, 
and  if  either  of  his  children  died  under  twenty  one, 
his  or  her  legacy  or  share  so  dying  should  go  to  the 
survivor.  There  is  a  specific  legacy  of  money  to  the 
daughter  and  a  residuary  bequest  to  the  son,  which 
two  would  satisfy  the  terms  of  this  ulterior  bequegt, 
and  if  both  died  under  twenty-one,  he  gives  200L  to 
his  wife,  and  the  residue  to  his  nephew  and  nieces; 
their  taking  is  not  postponed  to  twenty-one,  to  whom 
no  other  estate  had  been  given.  The  testator's  intent 
is  extremely  doubtful,  but  the  legal  intent  of  the  words 
gives  an  estate  in  fee;  and  then,  as  Lord  Hobart  says, 
the  law  must  prevaiL 

LenSf  in  reply.    As  to  the  distinction  endeavoured 
to  be  estabUshedf  it  is  too  much  for  the  Defendant  to 

assume 
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nssume  that  the  legal  effect  of  the  words  is  to  carry  a        1816, 
fee;  if  he  means  that  they  will  have  that  effect,  standing 
in  a  will,  that  is  the  very  question.     Lord  Hale  does 
not  say  that,  as  standing  in  a  will,  they  would  carry 
an  estate  tail ;    and,   if  the  Defendant's  argument  is 
correct.   Lord  Hale  must  have  misled  himself  also, 
and  drawn  wrong  conclusions  from  the  cases  for  his 
own  use.     Therefore  the  effect  of  the  words  cannot 
so  lightly  be  got  rid  of.     So,  of  the  passage  in  Comxpis 
Digest^  the  principle  would  annihilate  the  authority  of 
Chief  Baron  Corm/n^  that  when  he  extracts  a  case,  it 
has  no  further  authority  than  any  other  man  extracting 
the  case  would  give  it.     The  manuscript  of  Lord  Hale 
IS  of  great  authority,  for  it  points  to  the  distini[:tion  be- 
tween wills  and  deeds,  which  the  Defendant's  counsel 
does  away,  and  requires  the  same  precision  in  a  wUl,  as 
in  a  deed,  whereat  it  is  a  well-known  principle,  that  a 
testator  is  supposed  to  make  a  will  when  he  is  inops  con- 
siliu    The  testator  did  not  conceive  that  be  was  adding 
something  tautologous,  and  it  is  material  that  this  was 
the  second,  and  not  the  first  expression.     It  is  said  it 
may  be  tautologous,  but  not  superfluous ;   but  that  is 
saying  only  that  he  means  to  import  the  same  thing. 
But  does  he  mean  the  same  thing  ?  If  prone  to  tautology, 
he  would  give  to  both  the  same  addition.     The  word^ 
for  ever  are  not  even  an  ingredient;  they  are  found  in 
Xhsulstcn^s  case,  and  every  testator  founding  a  new 
stock,   hopes  it   will  last  for  ever.     When   he  says 
issue,  li^ose  issue  does  he  mean  ?  the  issue  of  some 
other,  or  of  the  subject  of  whom  he  is  speaking?    The 
Defendant  is  not  warranted  in  concluding  that  the  case 
in  Moor  means  nothing.   The  case  cited  from  Brook  (a), 
of  a  limitation  to  the  heirs  male  otjokn  Nokesy  and  to 
the  heirs  male  of  their  bodies,  is  irrelevant ;  for  now  it 
would  be  clearly  held,  that  the  heirs  male  took  as  pur- 

(«)  Bro,  Air,,  Tail,  fh  3. 

chasers. 
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chasers.  He  agreed  to  the  rule  in  Lane  t.  Stanhope ;  the 
exception  of  the  cottage  is  not,  as  supposed  superfluous ; 
it  shews  that  the  testatpr  notices  that  he  has  given  a  fee 
in  that  property  to  his  son,  and  does  not  mean  to  dis- 
turb it.  Abraham  v.  Twigg  is  not  materially  different  in 
Moor  and  Croke  from  what  it  is  stated  to  be  in  Beres' 

JbrcC%  case;  and  the  collateral  observation  of  the  otie  re- 
porter that  so  it  is,  of  the  other,  that  so  it  is  not,  in  the  case 
of  a  will,  is  immaterial,  for  the  principal  case  there  was 
not  the  case  of  a  will.  SheUy  v.  Earsfield  {a) ;  there  ilra9 
a  limitation  to  Sir  71  Earsfield^  and  the  heirs  of  Sir  T. 
Earsfield  begotten  and  to  be  begotten,  and  for  want  of 
such  issue,  then  over,  and  it  was  held  an  estate  tail, 
even  in  a  deed,  yet  there  were  no  words  pointing  to  the 

body  of  Sir  T.  Earsfield.  It  cannot  be  supplied  by  the 
subsequent  words ;  for  if  it  means  on  failure  of  heirs 
generally,  it  would  be  too  remote,  yet  there  were  no 
words  de  se^  or  de  corpore.  It  is  not  therefore  clear, 
that  even  in  a  deed,  this  would  not  be  an  entail ;  but 
it  is  not  necessary  to  argue  to  that  extent.  Through- 
out this  will,  the  testator's  intent  is  manifest :  he  was 
providing  for  his  children,  and  the  heirs  of  their  bodies, 
and  not  for  remote  relations.  Lord  Hal^s  haste,  there- 
fore, is  only  in  the  paging,  and  not  in  extracting  from 
the  case  a  short  canon  for  his  own  use.  If  therefore 
^t  were  necessary  to  determine  this  case  on  the  mere 
words  of  the  devise,  this  would  be  sufficioit  to  decide  it; 
but  by  going  to  the  other  parts  of  the  will,  without  con- 
fining the  view  to  this  narrow  ground,  it  is  clearly  seen 
that  he  took  only  an  estate  tail. 

Bosanquet  rejoined  on  the  case  oiSheUeyy.  Earsfieldj 
that  it  seemed  to  be  only  a  question  on  a  limitation  over 
by  deed,  on  which  there  were  formerly  many  doubts, 

{a)  1  Cbane.  Rep»  no.  %o6. 

whether 
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vhether  the  same  construction  should  prevail  as  on  a  1816. 

will ;  but  supposing  the  case  law,  it  is  favourable  to  the  '      - 

Defendant.  ^, 

Cur,  adv.  vuU.  Lbgh. 

The  following  certificate  was  afterwards  sent  to  the 
Court  of  Chancery. 

We  have  heard  this  case  argued ;  we  have  considered 
it,  and  are  of  opinion  that  an  estate  tail  was  given  to 
J6$eph  Htdse,  the  father  of  tlie  Plaintiff /fannaA  Nafifartj 
by  the  will  of  the  testator  Peter  Huhe,  in  the  premises 

wherein  the  said  testator  Peter  Htilse  lived  at  the  time 

of  making  his  will. 

V.  G1BB8. 

J.  Heatu. 

A.  Chambre. 

R.  Dallas. 


Moore  v,  Bowmaker.  Jufy  %. 

'  k  ''HE  Plaintiff  declared,  as  assignee  of  a  replevin-  A  plea  by  a 
bond,  against  the  Defendant,  as  one  of  the  sureties  «"|*^y  ^^^ 
in  the  bond,  which  the  Plaintiff  shewed  to  be  condi-  ^^^  obtained 
tioned,  in  the  usual  form,  to  be  void,  if  Shirreff\  the  against  his 
principal,  did  appear  at  the  then  next  great  court  to  be  P*^*""?*.    ^ 
holden  in  and  for  the  liberty  of  Bury  St,  Edmunds^  and  the  plaintiff  in 
did  prosecute  there  with  effect  his  suit,  which  he  had  ^'  !*"^  fraud- 
commenced  against  the  Plaintiff,  for  the  taking  and  j„g  the  Dc-*"' 

fendant  to 
confess,  and  by  the  Defendant  falbely  and  fraudulently  confessing  the  action,  with- 
out arerring  more,  is  bad. 

The  parties  to  a  replevin  suit  referred  to  arbitration  the  time  of  payment  of  the 

rent*  with  certain  claims  of  the  tenant  on  the  landlord  for  damages,  with  liberty  for 

the  tenant  to  deduct  them,  when  awarded,  from  the  rent,  and  agreed  to  suspend 

proceedings  in  replevin  pending  the  reference.     After  award  made,  held  that  the 

turtles  in  the  replevin- bond  Mere  not  thereby  discharged. 

Vol.  VII.  H  unjustly 
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1816.        unjuBtly  detaining  of  Shirr^s  goods  therein  mentioned^ 
MooRR       *^  ^^  make  a  return  of  the  goods,  if  a  return  should 
v..  be  adjudged;  and  averred  an  appearance  by  Skhrejf  at 

BowMAKia.    the  great  court,  and  plaint  there  levied,  and  the  re- 
moval thereof  at  the  Plaintiff's  instance,  hy, accedas  ad 
€iiriam,  into  this  court,  and  that  such  proceedings  were 
thereon  had,  that  it  was  considered  by  this  Court  that 
the  Plaintiff  s^uld  be  thenceforth  dismissed  thereof 
without  day,  and  have  a  return  of  the  goods ;  and  avers 
that  Sfiirreff^mBiie  no  return  of  the  goods,  whereby  the 
bond  became  forfeited  to  the  chief  steward,  and  shewa 
an  assignment  to  himself.    The  Defendant  pleaded  in 
bar,  secondly,  that  that  judgment  was  obtained  by  the 
Plaintiff  by  fraud  and  covip,  that  is  to  say,  by  the  Plain- 
tiff in  collusion  with  Shirreff*,  after  the  taking  of  the  sup- 
posed bond,  and  before  the  giving  of  the  judgment, 
fraudulently  causing  and  procuring  Skirreff  falsely  and 
fraudulently  to  confess,  and  SA/rrg^accordingly  falsely 
and    fraudulently    confessing    the    Plaintiff's    action. 
Thirdlj,  he  pleaded,  that  after  the  making  otSkirreff^s 
plaint,  and  before  any  judgment  was  given  therein,  it 
was  agreed  between  the  Plaintiff  and  Shirreffl  without 
the  knowledge  or  consent  of  or  any  notice  to  the  De» 
fendant,  among  other  things,  that  all  differences  then 
subsisting  between  the  Plaintiff  and  Shirreff'  touching 
certain  matters,  that  is  to  say,  the  construction  of  a  cer- 
tain agreement  dated  30th  July^  18 10,  as  to  the  time  of 
payment  of  the  rent,  the  buildings  to  be  erected  upon 
Poslingford-'HaU  foxm^  the  claims  of  Skirreff^  for  loss  of 
stock,  and  for  breach  of  agreement  on  the  Phiintiff's 
part  with  respect  to  the  buildings  and  loss  of  stock, 
should  be  referred.     And  that  Skirreff^  should  be  al 
liberty  to  deduct  all  monies,  which  should  be  awarded 
due  to  him,  out  of  thearrearof  rent;  and  that  pendii^ 
the  reference,  no  proceedings  should  be  taken  in  the 
replevin;  and  tliat  thereupon  afterwards,  on  the  7th 

8  Jkfy, 
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JU^  18149  tbe  arbitrators  awarded  that  the  Plaintiff       1816. 
diottld,  on  or  before  8tb  August  then  next,  pay  or  allow  to     '    ~-    ^ 
Shirreff'^oL  in  respect  of  certain  buildings  therein  men-  ^ 

tioned,  and  400/.  as  a  compensation  for  the  loss  of  stock    Bowmakeiu 
sustained  by  Shirreff;  and  the  arbitrators  appointed  the 
8th  August  for  payment  of  all  money  then  due  from 
Shirreff' for  rent  u nder  the  agreement  of  3  o th  July^  1810, 
as  were  mentioned  in  the  agreement  of  z^A'March^  and 
as  were  tliereby  allowed  to  be  deducted :  and  the  De- 
ftndant  averred  that  the  rent  in  the  declaration  supposed 
to  be  due  to  the  Plaintiff,  and  for  which  such  distress  was 
made,  replevin  granted,  and  bond  taken,  was  a  subject  of 
that  reference,  and  was  comprehended  in  the  money  by 
die  award  mentioned  to  be  due  from  Shirr effiov  rent,  and 
appointed  thereby  to  be  paid,  of  which  the  Plaintiff  had 
notice.     Tlie  Plaintiff  demurred  to  these  pleas,  and  as- 
signed for  cause  of  demurrer  to  the  second  pica,  that  the 
Defendant  had  thereby  attempted  to  plea^  and  put  in 
issue  matter  of  &ct,  in  order  to  impeach  the  validity  of  the 
judgment  therein  mentioned,  whereas  the  validity  of  a 
judgment  in  a  court  of  record  coukl  not  be  impeached 
or  investigated,  otherwise  than  by  writ  of  error.     And 
iie  assigned  for  causes  of  demurrer  to  the  last  plea,  that 
the  matters  therein  alleged  did  not  constitute  any  ground 
of  defence;  and  that  even  admitting  the  same -matters 
ioi^t  entitle  the  Defendant  to  relief  in  a  court  of  equi- 
^yj  yet  they  afforded  no  legal  an&wer  to  tbe  action. 

Best  Sc^t,  in  support  of  the  demurrer,  insisted  that 
it  was  incompetent  for  the  surety  to  shew  that  the  judg- 
ment against  the  principal  bod  been  obtained  by  fraud. 
*^  It  is  most  clear,  that  the  merits  of  a  judgment  can 
never  be  overhaled  by  an  original  suit,  either  at  law  or 
in  eqiuty*  Till  the  judgment  is  set  aside,  or  reversed, 
it  is  conclusive  as  to  the  subject-matter  of  it,  to  all  ia- 

H  2  tents 
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1816. 
Moore 

fiOWMAKER. 


tents  and  purposes.^'  (a)    An  application  had  already 
been  made  in  this  case  to  set  aside  the  judgment,  which 
was  unsuccessful,  {b)     A  court  of  equity  can  relieve 
where  there  is  ground  for  it,  and  can  prescribe  the 
terms  of  relief.     Thus,  though  <^  it  cannot  set  aside  a 
judgment  of  a  court  of  low,  obtained  against  conscience^ 
yet  it  will  decree  the  party  to  acknowledge  satisfaction 
upon  that  judgment,  though  he  has  received  nothings 
because  obtained,  where  nothing  was  due.''((r)     So, 
<<  an  executor  obtained  judgment  in  debt  in  this  court 
(B.  II.),  and  was  afterwards  on  an  information  here  con- 
victed of  forging  the  will.     It  was  also  made  void  by 
sentence  in  the  ecclesiastical  court.     Whereupon,  the 
Court  was  moved  to  vacate  the  judgment,  which  they 
ordered  accordingly."  {d)     But  the  judgment  could  not 
have  been  avoided  by  pleading ;  it  was  necessary  that 
the  Courtshould  order  it  to  be  vacated. 


Vauglian  Serjt,  in  support  of  the  plea.     In  an  action 
on  a  judgment,  it  is  a  common  practice  to  plead  per 
fravdem.     The  question  of  fraud  cannot  be  tried  on  a 
writ  of  error,  as  the  Plaintiff  has  supposed.     The  obli- 
gation of  the  surety  in  the  replevin-bond  is,  that  Shirreff' 
shall  prosecute  with  effect,  and  that  if  the  judgment 
shall  award  a  return,  the  return  shall  be  made.     Whe-^ 
ther  the  action  be  prosecuted  with  effect,  is  a  material 
allegation,  and  therefore  traversable ;  and  it  never  was 
disputed  but  that  strangers  might  at  all  times  falsify  a 
iudgment  fraudulently  obtained  against  another;  and 
that,  whether  it  be  in  the  ecclesiastical  or  temporal  courts. 
Fermor^s  case.  (€)    Recovery  in  dower,  or  any  other  real 
actaoD,  upon  a  good  title^against  the  tenant,  who  comes 


(m)  By  Lerd  Mansfield  C.  J., 
MojtJ  y.  Macferlanef  t  Bum 
1009. 

(b)  ^//,  vi.381. 


(e)    Per   Lord   HmrdwicJkef 
Bamesly  v.  Poqvelf  I  Fej*  289s 
(d)  X  Fent,  78.  jfnon, 
W  3  Co.  78. 

to 
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tethe  temd  by  BTong  aud  covin,  is  void  and  of  no  force.  1816. 
The  Duchess  of  Kingston  was  indicted  for  bigamy.  mdore 
She  defended  herself  on  the  ground  of  a  sentence  in  a  v. 

suit  of  jactitation  of  marriage  in  the  ecclesiastical  court,    Bowmaeer.. 
in  which  it  was  decided  that  she  was  not  married  to 
Mr.  Hervey  /  and  it  was  submitted  to  the  twelve  Judges, 
whether    that   sentence   was  conclusive;  and  if  con- 
clusive^ whether  it  was  conclusive  against  strangers  (a)- 
De  Grey  C.  J.  in  his  judgment  lays  it  down,  that  <^  Fraud 
is  an  extrinsic  collateral  &ct,  which  vitiates  the  most 
solemn  proceedings  of  courts  of  justice.     Lord  Coke- 
says,  it  avoids  all  judicial  acts,  ecclesiastical  and  tern— 
poraL     In  civil  suits,. all  strangers  may  falsify  for  covin, 
either  fines,  or  real  or  feigned  recoveries,  and  even  a 
recovery  by  a  just  title^  if  collusion  was  practised  to 
prevent  a  fair  defence;  and  this,  whether  the  covin  is 
^>parent  upoi^  the  record,  as  not  essoining,  or  not  de- 
manding the  view,  or  by  suffering  judgment  by  confes- 
sion or  default,  or  extrinsic,  as  not  pleading  a  release, 
eollateral  warranty,    or    other    advantageous    pleas.** 
Fraud  is  a  fact  tobe  found  by  the  jury,  and  it  cannot 
be  put  Th' issue  otherwise  than  by  an  averment,  and^ 
trial  by  jury.   De  Grey  C.  J.  says  (i),  "  In  more  modem 
cases  the  question  seems  to  have  been,  whether  the  par- 
ties should  be  permitted  to  prove  collusion,  and  not 
•eeming  to  doubt  but  that  strangers  might."     This  is 
the  proper  court  in  which  to  pursue  that  remedy ;  being 
the  court  in  which  the  fraud  is  committed.   If  two  by 
firaud  obtain  a  judgment  to  injure  a  third  person,  the 
Court  will  set  it  aside :  and  if  they  will  set  it  aside  on: 
motion,  they  certainly  wilt  let  it  be  available  fbr  defence^ 
in.  this  more  solemn  shape.    It  is  a  matter  which  avoids 
the  plea  of  judgment  recovered  by  an  executor,  that  it 

(fl)  ix  St.  Tr.  230.  {b)  IhUL 

H  3  is 
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1816.       is  entered  or  kept  on  foot  by  fraud,  (a)    In  convictioiis 
*  ik^ut         ^^  ^^  game  laws,  it  ifl  usual  to  the  pleft  of  a  previous  can- 
V.  viction,  to  reply  perjiraudem.    This  judgment  is  unfairly 

BovifAuuu  obtained,  fraudulently  and  covinously,  and  that  saps 
the  foundation  of  it.  It  is  not  necessary  to  state  on 
the  record  the  covinous  and  fraudulent  means,  which 
is  merely  the  evidence.  Moses  v.  Macfarlane  only 
proves  that  a  judgment  unimpeached  shall  be  bind* 
iog  between  the  parties;  but  here  the  Defendant,  a 
Qtrangerj^  comes  to  impeach  the  judgment.  He  doea 
not,  however,  aim  to  set  aside  this  judgment,  but  only 
to  avoid  its  effect  as  between  the  Plaintiff  and  him- 
self who  is  a  stranger.  As  to  the  last  {dea,  it  dis- 
closes this,  tliat  the  Plaintiff  and  Defendant  in  the  re- 
|devin  agreed  to  refer  all  matters,  and  that  the  replevin- 
suit  should  be  sttq)ended.  The  substance  of  the  plea 
i8»  tliat  the  cause  why  the  Plaintiff  in  the  replevin  haa 
iM>t  prosecuted  with  effect,  is,  that  the  Plaintiff  in  the 
present  action  has  desired  it  should  not  be  done.  In 
die  case  of  Tlie  Duke  of  Ormond  v.  Bierley(b)^  it  was 
held,  that  where  the  Defendant  in  the  replevin  suspended 
the  proceedings  by  his  own  act,  namely,  by  tiii^g  a  bill 
in  the  Exchequer,  and  obtaining  an  injunction,  pending 
which  the  Plaintiff  in  replevin  died,  this  was  a  prosecu- 
tion with  effect,  because  there  was  neither  a  nonsuit 
nor  a  verdict  against  the  Plaintiff  in  replevin.  The 
Plaintiff  has  given  time  to  the  Defendant  in  the  reple- 
vin, and  wherever  the  situation  of  a  surety,  by  time 
being  given  to  the  principal,  is  altered  for  the  worsen 
the  surety  is,  as  in  the  case  of  bail,  discharged.  Bows'* 
^Id  v.  Tower,  {c)     Croft  v.  Johnson,  {d)     It  has  been  sp 

'    {a)  Anon,  x  r^»/.  319.  331.         {h)  Cartb.  $0^.  Co.  Di^.  Re- 

ifiported  by  the  name  of  Knigbt  pienjin^  D.  p.  2x9. 
Y.  Peachy  in  T.Rajm,  ^oi.  %Jon,         {c)  Antcy  17.456. 
109.     I  Freem.  46s*    Vin.  Abr»         (^d)  AnU^  y,  ^i^. 
Fraudf  K.  a.  7. 

held 
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hdd  on  bills  of  exchange*    English  v.  Datlof.  {c)     Tbe       1816, 
Dtfendant  is  therefore  dischal'ged  from  his  obligation. 

Adjomatttr. 

GiBBS  C.  J.  now  delivered  judgmelit. . 

The  Court  have  looked  into  this  case,  and  find  it  not 
DcceMary  the  Plaintiff's  counsel  should  reply.    [His. 
Lordship  here  fully  stated  the  declaration.]     What  ik 
the  cause  of  action  ?   The  Plaintiff  distreins  for  rent^ 
OB  Shirreff^  who  again  takes  the  gck>d8  distreined  out 
of  the  possession  of  the  Plaintiff  on  entering  into  a. 
bond,  in  which  two  others  join  him,  conditioned  that 
if  he  shall  appear  and  prosecute  with  efifect,  and  if  a. 
•return  shall  be  adjudged,  and  he  shall  make  retorn^. 
then  the  bond  shall  be  void.     It  is  too  clear  to  argue ; 
be  is  bound  to  do  both,  as  well  to  prosecute  with  ei&di 
as  to  make  return,    if  it  shall  be  adjudged;   and  if 
ke    omits   to   do   either,    the  bond  is  forfeited,   and 
he  is    liable   to  the  penalty.      The  breach  aTerred^. 
]fli  that  Shirreff  dMi  not  make  return^  and  inasmuch 
as  it  was  Accessary  he  should  do  both,  the  breach  set. 
otit  is  good.     The  Defendant  pleads^    jBrst^   iton  est 
faehM\  secondly,  that  the  said  judgment  for  a  return 
was  obtained  by  the  Plaintiff  by  fraud  and  coviti :  tha 
only  explanation,  which  he  gives  of  this,  is,  xnz.  by  the 
Plaintiff  in  collusion  with  Skirreff,  after  taking  thjQ  bond; 
and  before  the  judgment,  causing  Shirr^  falsely  and 
fraudulently  to    confess,   and   by  Skirreff  falsely  and 
fraadulemtly  ednfessing  the  said  judgment  to  the  Plain- 
tiff: that  is,  .in  fact,  saying,  the  Plaintiff  and  the  De- 
fendant agreed   together,  falsely  and  fraudulently  to 
cheat  one  another  !    Other  persons  are  to  be  affected 
by  this  plea :  if  this  agreement  were  said  in  the  plea  to 
be  for  the  purpose  of  falsely  and  fraudulently  deceiving, 
the  pledges  in  the  replevin,  it  might  be  different ;  but, 
as  it  is,  the  Defendant  only  says  that  these  two  persons 

(a)  %Boj.t^Puil.6u 

H  4  com- 
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1816'.  committed  a  fraad,  not  saying  with  what  view,  or  fov 
what  purpose ;  he  cannot  plead  fraud  generally,  in  this 
way.  How  can  this  be  between  these  two  parties  simply 
BowMAKER.  per  se^  a  fraud  ?  The  plea  therefore  shews  no  bar  to 
the  action.  This  then  disposes  of  the  second  plea ;  but 
there  is  another  plea,  and  the  facts  thereof,  [which  his 
Lordship  here  fully  stated]  are  relied  on  to  shew  that 
the  Plaintiff  is  not  entitled  to  enforce  the  replevin-bond 
against  the  Defendant,  who  is  the  surety.  It  is  difficult 
to  see  any  one  of  these  facts  which  is  not  greatly  in  fa- 
vour of  the  Defendant  in  the  replevin-bond ;  for  the 
agreement  authorizes  a  stay  of  the  action  of  replevin, 
and  the  tenant  is  empowered  to  deduct  from  the  rent 
sums  which  he  could  not  otherwise  deduct.  All 
this  is  in  favour  of  the  tenant  and  his  sureties.  It 
is  said,  it  delays  the  proceedings,  and  so  is  a  prejudice 
to  the  surety;  but  delay  of  proceedings  is  no  prejudice 
to  a  Defendant.  This  has  no  similitude  to  the  case  of 
the  bail  on  an  arrest«  The  reason  why  delay  in  that 
case  discharges  them,  is,  that  it  impedes  the  bail  of  the 
remedy  which  they  have  by  rendering  the  principal ; 
but  there  is  no  ground  here  to  say,  that  the  Plaintiff 
has  delayed  the  Defendant  of  any  remedy,  by  reason  of 
his  not  having  pursued  his  own  remedy  with  the  utmost 
diligence  against  the  principal.  We  are  of  opinion, 
therefore^  that  this  plea  also  is  bad,  and  that  judgment 
must  be  pronounced 

For  the  Plaintiff.  {a\ 

{fi)  Sec  Moore  v.  Bowmaker^  ante^  VI.  38t. 
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nrmS  ^^as  a  case  sent  by  the  Master  of  the  Rolls,  Sir  G.  P.  pos- 

for  the  opinion  of  the  Judges  of  this  court.  tcssed  of  an 

Sir  George  Pauncefotej  Bart,  in  his  life-time^  and  at  ^^^  ^^  ^ 

the  time  of  his  death,  was  seised  of  an  estate  of  freehold  seised  of  lands 

in  a  capital  mansion  called  Preston  Courts  with  divers  "!„ff?  *°  r  f* 
'^  '  counties  of  i/. 

premises  in  the  parish  of  Preston^  in  the  county  of  and  M,  and  of 
Gloucester  J  during  the  lives  of  three  persons,  and  the  «q"»taWeand 
life  of  the  survivor  of  them,  at  a  certain  rent  payable  for  life  in  seven 
for  the  same.  "  He  (a)  had  also  contracted  with  onie  other  counties, 
W.  Sherrard  for  the  purchase  of  the  fee-simple  of  cer-  ^  hiTtot^ 
tain  lands  in  the  county  of  Leicester^  part  of  which  other  sons  in 

lands,  by  lease  and  release  of  i8th  and  ipth  May,  1807,  **^  "?*5f»  ^* 

—  lemamder  to 
were  conveyed  to  him  and  to  his  heirs,  to  the  use  of  himself  in  fee» 

Sherrard^  his  executors,  &c.,  for  one  thousand  years,  ***d  bebg  pos* 
for  securing  3000/.  and  interest,  and  subject  thereto,  J^uchold^and^ 
to  the  use   of  a  trustee   for  five  hundred   years,   to  entitled  for  his 

raise  on  the  request  of  Sir  G,  Patmcefote.  his  execu-  ^etothedivi. 

,  '  dends  of  cer* 

tors,  &C.,  200/.  for  his  and  their  benefit ;  and  after  the  tain  trust-mo* 

ney,  with  re- 
mainder to  his  children  absolutely,  and  possessed  of  other  penonal  efiects,  devised 
the  estate  pur  outer  vie  to  E.  Lester  for  life  ;  remainder  to  R.  S,  absolutely.  He 
devised  all  other  his  esratesy  real  and  personaU  wheresoever  situate,  which  he  was 
possessed  of  or  entitled  to^  and  of  which  he  had  power  to  dispose,  to  £,  Lester^ 
her  heirs,  executors^  ^c.  In  case  the  testator's  son  should  die  without  issue,  he  de- 
vised all  his  real  estates,  not  therein  before  disposed,  situate  in  all  the  nine  counties 
named,  and  all  testator's  personal  property  in  any  of  the  public  stocks  or  funds,  to 
E,  Lester  for  life ;  remainder  to  R.  S.  in  fee.  Held  that  E,  Lester  took  an  estate  in 
fee  in  the  testator's  fee-simple  lands  in  the  counties  of  IX  and  N, 

Whatever  number  of  parties  there  may  be  to  a  suit  in  equity,  out  of  which  a  case 
is  directed  for  this  Court,  the  Court  will  hear  only  one  counsel  on  behalf  of  each 
separate  interest. 

(«)  The  parts  included  be-  mcnt,  for  the  purpose  of  shew- 
tween  inverted  commas  were  ing  the  state  of  Sir  George 
added,  upon  the  suggestion  of  Pauncefotc  h  property  about  the 
the  Court,  after  the  first  argu«     time  of  making  his  will. 

deter- 
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determination  of  those  terms,  and  in  the  mean  time, 
subject  thereto,  to  the  use  of  the  said  Sir  G.  Pauncefote 
and  his  assigns  for  his  life,  ^vith  remainder  to  trustees 
to  support  contingent  uses  and  estates,  with  remainder 
to  the  use  of  the  Defendant  Sir  Robert  HctiXe  Bromley^ 
and  the  heirs  male  of  his  body,  with  divers  r^ainders 
over,  and  tlie  uhimate  remainder  to  Sir  G.  Pauncefote  in 
fee :  and  the  residue  of  which  lands  were,  by  lease  and 
release  of  the  same  date,  conveyed  to  Sir  G.  Pauncefote 
and  his  heirs,  to  the  use  of  Sherrardj  his  executors,  &c. 
for  one  thousand  years,  for  securing  3000/.  and  interest, 
with  remainder  to  trustees,  their  heirs  and  assignsfor  ever, 
upon  trust,  in  case  Sir  G.  Pauncefote^  his  executors,  &c. 
should  pay  to  Sherrard  3000/.  and  all  interest  within 
•  five  years  from  the  date  of  that  release,  then,  but  not 
otherwise,  to  convey  the  said  lands  to,  and  to  the  use 
of,  Sir  G.  Paitncefoie^  his  heirs  and  assigns  for  ever; 
and  in  the  mean  time  to  permit  and  suffer  him  and 
them  to  receive  the  rent  to  his  and  their  own  use.  But 
in  case  Sir  G.  Pauncefote^  bis  executors,  &c.  should  not 

actually  pAy  to  Sherrard  the  sum  of  3000/.  and  interest 
within  the  five  years,  then  upon  trust,  as  soon  as  the  five 
years  should  expire,  to  convey  and  assure  all  the  same 
lands  to  the  use  of  Sir  G.  Pauncefote  and  his  assigns 
for  bis  life,  with  remainder  to  the  use  of  the  Defeiidaxit 
^  R.  H.  Bromley  .and  his  heirs  male,  with  divers 
remainders  over,  and  the  ultimate  remainder  to  Sir 
6.  Pauncefote  in  fee."  He  was  also  feised  of  an  estate 
for  life,  in  certain  lands  in  the  counties  of  Htrntingdon^ 
Gloucester^  Hereftyrd^  Worcesterj  Lincoln,  NaUingham^ 
and  Leicester,  "  under  the  settlement  made  in  pur- 
suance of  articles  entered  into,  previously  to  bis  mar- 
riage with  Hester  Curzon,  spinster,  dated  i8th  May^ 
1789,  which  said  Heste?-  Curzon  was  living  at  the  date 
of  his  will,  and  is  yet  alive,  having  had  a  son,  the 
Defendant  IKr  iZ.  H.  Brohdey^Bejci^  \vho  was  the  only 

chad 
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child  of  the  marringe,  and  at  the  date  of  the  will  had 

stained  tlie  age  of  twenty-one  years,"  with  remainder 

to  bis  first  and  other  sons  of  that  marriage  in  tail  mal^ 

**  with  remainder  to  the  daughters  of  that  marriage^  a^ 

tenants  in  common,  in  tail  male,  with  cross  rcmoiiKleni . 

between  tlicm  in  tail,"  and  with  the  ultimate  remainder 

to  himself  Sir  G.  Paimcefotc^  in  fee ;  be  was  also  seised 

of  an  estate  in  fee  simple  in  messuages,   lands,   and 

tenements,  in  the  counties  of  Noiiingham  and  Derb^, 

and  in  the  town  and  county  of  the  town  oi  NoUitigham^ 

sulject  to  certain  mortgages  affecting  the  same,  *'  made 

to  the  trustees  of  his  marriage  settlement,  and  was  also 

under  another  indenture  of  settlement,  dated  i8th  Ma^ 

1779,  interested  in  '^Lper  cent,  annuities  and  South  Sea 

annaities,  and  the  said  mortgages  on  his  own  estate^ 

being  tlie  securities  for  property,  which  had  been  fay. 

the    said    second-mentioned   settlement  setded    upd^ 

trust  to  pay  the  interest,  &c.  thereof  to  Sir  G»  Paim* 

cefort  and  his  assigns  during  his  natural  life,  and  after 

his  decease,  to  pay  the  same  to  Dame  Either  his  wife^ 

ftnr  her  life,    and  after  the  decease  of  the  survivor  of 

them  Sir  G.  Pawicefote  and  wife,  upon  trust  to  9ell  «ni 

transfer  the  same;  and  pay  and  dispose  of  all  and  every 

the  sums  of  money  arising  by  such  sales  or  transfers^ 

and  the  dividends  and  interests  and  proceeds  thereof 

which  should  accrue,  from  the  death  of  Sir  G.  Penm- 

c^bie^  until  such  sales  or  transfers,  in  manner  foDowing^ 

Tta.  IB  case  there  should  be  any  child  or  children  of 

1^  6.  Pauncefote  on  the  body  of  the  satd  Dame  Esthei* 

his  wife,  other  than  and  exc^t  an  eldest  or  only  son^ 

to  pay  and  dispoc^e  of  all  and  every  the  sum  and  sums 

of  money  which  should  arise  from  such  sales  or  trans* 

fers,  unto  or  amongst  all  and  every  such  child  and 

children  (not  being  any  of  them  an  eldest  or  only  son) 

m  eqoal  parts  and  proportions,  siiare  and  share  alike^ 

and  if  diere  should  be  but  one  such  chfld,  then  ahovM 

pay 
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pay  the  whole  to  such  one  child^  with  benefit  of  survi- 
vonfaip  between  the  younger  children,  if  any  daughter 
should  depart  this  life  before  she  should  attain  her  age 
of  twenty-*one  years,  or  unmarried,  or  any  son  should 
depart  this  life,  or  become  an  eldest  son,  before  he 
should  attain  his  age  of  twenty<k>ne  years ;  and  upon 
Airther  trust,   that   if  there  should   be  issue  of  ^r 
G.  Pauncefbte  on  the  body  of  the  said  Da;me  Esther  an 
only  son,  and  no  other  child,  who,  being  a  son,  should 
live  to  attain  the  age  of  twenty-one  years,  or  being  a 
daughter,  should  live  to  attain  that  age  or  be  married, 
in  trust  for  such  only  son,  his  executors,  &c.,  and  in 
case  there  should  be  no  child  who  should  live  to  attain 
a  rested  interest,  then  as  to  one  moiety  of  the  said 
trust  monies,  for  Sir  6.  Pauncefbtey  his  executors,  &c., 
and  as  to  the  other  moiety,  in  trust  for  Dame  Esthevy 
in  case  she  should  happen  to  survive  Sir  G.  Farmcefote  : 
but  in  case  she  should  He  in  his  life-time,  then  as  to 
the  last-menlioncd  moiety,  in  trust  for  siich  person  and 
persons  as  she  should  by  will  appoint,  and  in  default  of 
appointment,  for  her  executors  or  administrators.    He 
was  also  absolutely  possessed  of  a  leasehold  messuage 
in  SusseU  Square^  Middlesex^  and  of  household  furniture^ 
and  other  personal  estate  and  effects."     Sir  G.  Paunce^ 
foU  made  his  will  in  writing  dated   28th  Aprils  1807^ 
executed  and  attested  as  by  law  required  for  passing 
frediold  estates  of  inheritance,  in  the  words  following,, 
viz.  First,  I  devise  and  bequeath  all  that  my  capital 
mansion-house  called  Preston  Courtf  with  the  messuages,, 
farms,    lands,    tenements,   and   hereditaments   thereto 
belonging,  situate  in  Preston  in  the  county  of  Gloucester, 
unto  Elizabeth  Lester^  commonly  known  by  the  name 
of  Mrs.  EdtcardSf  to  bold  to  her,  and  her  assigns,  for 
her  natural   life,   with  power  to  raise  such  sums  of 
money  as  may  be  necessary  from  time  to  time,   to 
renew  ,the  lease  of  the  estate  at  Preston^  and  charge  thu 
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fame  thereon;  and  after  her  decease,   I  devise  and 
bequeath  the  same  estate  and  premises  to  22.  Smith 
Eiquire,  his  heirs,  executors,  administrators,  and  aa- 
tigns  for  ever,    upon  condition  of  his  assuming  and 
bearing  the  name  and  arras  of  Pauncefote  only ;  also  I 
devise  and  bequeath  all  other  my  estates,  both  real  and 
personal,  wheresoever  situate^  which  I  am  possessed  o^ 
or  entitled  to,  and  of  which  I  have  power  to  dispose, 
unto  Elizabeth  Lester^  otherwise  Edwards^   her  heirii 
executors,  8cc.  respectively  for  ever,  charged  with  the 
payment  of  my  just  debts,  funeral  expences,  and  the 
legacies  of  twenty  guineas  each,  which  I  give  to  Jonas 
Bettison  Esquire  and  the  Rev.  Ralph  Heathcate.     And 
in  case  my  son  R.  Htme  shall  die  without  issue  of  his 
body  lawfully  b^otten,  then  I  devise  and  bequeath  all 
my  manors,  messuages,  tenements,  and  real  estates  not 
hereinbefore  disposed,  situate  in  the  several  counties  of 
HuTttingdatij  Gloucester,  Hereford^  Worcester j  Lincoln^ 
Nottingham^  Leicester,  Derby,  and  the  town  and  county 
of  Nottingham,  and  also  all  my  personal  property  in 
any  of  the  public  stocks  or  funds,  or  elsewhere,  unto 
the  said  Elizabeth  Lester  otherwise  Edwards  and  her 
assigns  during  her  natural  life,  without  impeachment 
of  waste;  and  after  her  decease,  I  devise  and  bequeadi 
all  my  said  real  and  personal  estates  last-mentioned* 
unto  the  said  iZ.  Smith,  his  heirs  and.  assigns  for  ever< 
upon  the  same  condition  of  assuming  the  name  and 
bearing  the  arms  of  Pauncejbte  only.     And  I  consti- 
tute the  said  Elizabeth  Lesser  otherwise  Edwards  and 
Jeremiah  Smith  my  executors."     The  devisor  died  on 
17th  August  1808,  without  having  revoked  or  altered 
his  will,  and  left  the  Defendant  Sir  R.  H.  Bromley 
his  only  son  and  heir  at  law,  and  the  said  Elizabeth 
the  wife  of  the  said  Thomas  Richards,   late  Elizabeth 
Lenter  otherwise  Edwards,  him  surviving. 

The 


181& 


110 


CASES  iH  TRINITY  TERM 


1816. 


BEntsoN 

v. 
RKKAJianL 


The  question  submitted  to  the  Court  was,  wbtH 
eRtate  or  interest  the  said  Elizabeth  RickardSj  late  EIUh 
abeth  Lester  otherwise  EdiXMrds^  took  in  the  messuages, 
lands,  and  tenements  of  the  devisor  in  the  county  of 
DerJy  and  in  the  town  and  county  of  the  town  of  Not^ 
iingham*  ' 


.    This  case  was  twice  argued,  first  in  t  8 1 5,  by  Blosaet 
Sei^t.    in  Easter  term  for  the   Plnntiffs,    who   were 
the  creditors  and  legatees  of  Sir  George Pauncefote^  and 
iQ  e£fect,  for  the  Defendant  Mrs.  Siclcards  also,  her  in- 
toreat  being  the  same  as  that  of  the  creditors :  and  bj 
Lens   Serjt.   in    Trinity  term  for  the  Defendant  Sir 
Biftbert  Hewe  Bromley^    the  heir  at   law;    the  Court 
stopping  Best  Serjt*,  who  would  have  argued^  a&er 
LenSf  on  belialf  of  the  Defendant  Mrs.  Rickards^  upoa 
the  ground,  that  they  only  permit  one  counsel  to  be 
board  on  behalf  of  each  interest,   in  a  case  sent  them 
from  the  Court  of  Chancery,  how  many  parties  to  the 
suit  soever  there  may  happen  to  be.     The  Court,  in 
JBaster  term  1815,  thinking  that  the  effect  which  the  se- 
veral bequests  of  the  personalty  and  the  state  of  the 
testator's  personal  property  might  have,  in  elucidatiiig 
tlie  construction  of  tlie  will,  had  not  been  sufficiently 
'  eooaidered  in  the.  first  argument,  directed  the  case  to 
be  amended  and. a  second  argument  to  be  had.     The 
caK,  having  been  amended  as  it  now  stands,  was  bC" 
cordingly,  in  Trinity  term  1816,  again  argued  by  B^et 
for  the  Plaintifi^  and  the  Defendant  Mrs.  Rickanky  ami 
by  SSkepkeP'd  Solicitor-General  for  the  Defendajit  Sir 
8eicr^  Howe  Bromley^  on  which  occasion,  Blosset  was 
heard  in  reply. 


For  the  Plaintifis  and  Mrs.  Rickards^  it  was  contended 
that  the  latter  took  a  fee^eimple  in  the  estates  in  Derty^ 
skire  and  the  town  of  Nottingham,     There  is  evidently 
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iome  mistake  in  the  will,  and  the  mistake  was,  either 
that  the  testator  thought  he  had  no  power  to  dii^)06e  of 
those  estates  of  which  he  was  seised  only  in  reversion,  or 
it  was  the  insertion  of  the  counties  of  Derly  ahd  the  town 
o{  Nottingham  in  the  latter  clause,  under  the  idea  that 
he  had  only  a  reversion  in  fee  in  >them.  The  generd 
intention  to  be  collected  from  the  whole  will,  was,  that^ 
whereas  the  chief  bulk  of  the  testator's  property  was  en- 
tailed upon  his  son,  all  that  he  could  himself  dispose  of 
should  go  to  Mrs.  Bickards.  Where  the  general  hw 
toit  in  a  will  is  plain,  that  will  control'  the  legal  oper- 
ation of  the  words  of  the  devise.  Ccn^pef-  v.  L&rd 
Ce^wper  (a),  and  Ulrick  v.  LdtchfieleL  {b)  The  greater  part 
of  the  testator's  personal  estate  was  tied  up  to  the  same 
uses  as  the  testator's  entailed  real  estate.  The  testatoi* 
ai]gued  thus — I  have  the  disposal  over  certain  real  and 
personal  property :  I  wish  to  do  nothing  for  my  son;  I 
wish  to  give  largely  to  this  lady :  I  give  her  two  small 
estates  in  fee,  and  my  personalty,  wherewith  she  is  to 
pay  my  debts,  and  keep  the  surplus.  But  I  have  also  the 
reversion  of  much  larger  estates;  they  are  greater  in  value 
than  it  ifl  prudent  to  give  her  absolutely,  I  therefore  give 
her  those  larger  estates  for  her  life,  with  remainder  to 
Mobert  Smithy  who  shall  take  the  name  of  Patmcefote. 
If  the  first  device  had  stood  alone,  it  would  clearly  have 
given  her  a  fee  in  all  the  realty,  and  the  absolute  pos- 
session of  all  tlie  testator's  personalty,  subject  to  hia 
debts.  But  the  testator  goes  on  to  give  all  that  he  had 
not  before  di^>o9ed  of.  This  second  claase,  therefore, 
does  not  give  any  thing,  if  all  has  been  before  disposed 
of.  Out  it  is  Qot  nugatory,  for  the  testator  looked 
on  that  property  which  he  had  not  in  possession, 
and  which  possibly  never  might  come  into  possession,  as 
property  which  he  had  not  power  to  dispose  of,  that  is, 
not  to  dispose  of  it  immediately  in  remainder  after  his 
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own  decease;  and  he  therefore  considered  that  he  had  not 
devised,  by  the  second  clause,  that  property  which  he 
expected  in  inversion  after  the  decease  of  his  son  without 
issue.  The  first  clause  therefore  gives  her  an  estate 
in  fee  in  that  portion  of  his  land  which  he  could 
give  in  fee  in  possession ;  under  the  second,  she  takes 
a  reversionary  life-estate  in  that  large  bulk  of  his  for- 
tune, which  he  did  not  think  it  fit  to  give  absolutely 
firom  his  family  in  favour  of  this  lady;  thus,  effect  will  be 
given  to  both  clauses  of  the  will,  though  perhaps  not  to 
every  word  of  it,  (for  in  any  construction  whatever 
some  words  must  be  rejected,)  and  the  intent  of  the  tes- 
tator is  performed.  The  other  construction  is  absurd, 
that  having  first  given  all  in  fee,  he  then  cuts  down  the 
devise  in  fee  of  all  to  a  mere  life-estate.  But  there  is 
another  ground,  on  which  this  may  be  put;  the 
first  clause  is  a  clear  distinct  devise,  and  must  not 
be  cut  down  by  implication.  Skerratt  v.  Oakley,  (a) 
A  devise  of  a  leasehold  at  Wrtntnall  to  ^  is  not  done 
away  by  a  subsequent  bequest  of  money  to  his  wife  in 
full  of  all  demands,  except  the  estate  for  life  of  the  wife 
and  her  assigns,  in  the  premises  at  WrerUnall  aforesaid. 
The  Courts  have  in  some  instances  taken  {b)  on  them- 
selves to  correct  evident  mistakes  in  wills,  and  here  the 
mistake  is  palpable.  Thus  in  Burr  v.  Devallj  devise 
of  his  Essex  estate  to  his  eldest  son  and  the  heirs 
of  his  body,  and  of  his  Middlesex  estate  to  his  youngest 
son  and  the  heirs  of  his  body,  and  if  either  of  his  sons 
died  without  issue,  then  his  estate  to  go  over  to  the  sur- 
vivor, and  if  both  his  sons  died  with  issue,  then  he  de* 
vised  the  whole  estate  to  the  Plaintiff:  the  Court  held 
that  the  testator  must  have  meant  the  devise  over  in 


[a)  7  Term  Rrp»  49. 

{b)  8  Mod.  55>.  The  reporter 
has  not  been  able  to  find  the  de- 
ciHon  hei$  stated  :  upon  tlie  trial 


of  the  iMue  out  of  Chancery,  the 
verdict  was  for  iho  FlaintifiP,  af- 
firming the  devise  ipjh  termims^ 
and  not  correcting  the  mistake. 
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due  both  his  sons  died  without  issue,  and  gave  effect  to 
Cfae  will  accordingly.    The  testator  must  have  meant  to 
give  an  estate  in  fee  in  that  property  in  which  he  had 
ain  estate  in  fee  in  possession,  not  in  that  in  which  he 
had  only  a  reversion  in  fee,  otherwise  the  provision  not 
only  would  be  extremely  distant  and  uncertain,  but  also 
his  debts,  which  were  large,  would  remain  unpaid.     It 
cannot  be  imagined  that  the  testator  meant  to  provide 
for  payment  of  his  debts  after  an  indefinite  failure  of 
issue  of  his  son.     Secondly,  the  whole  would  be  void, 
unless  the  Court  could  imply  an  estate  tail  to  be  devised 
to  his  son ;  the  Defendant's  argument,  therefore,  ima- 
gines, that  the  testator  gave  that  which  is  nothing  in 
value  in  point  of  fact,  and  amounts  to  nothing  in  point 
of  law,  as  the  fund  for  a  purpose  which  requires  present 
payments.     There  are  cases  in  which  an  estate,  given 
over  to  A.  after  failure  of  issue  of  1?.,  gives  an  estate  tail 
to  B.     Those  are  cases  where  the  question  has  arisen, 
what  is  to  become  of  the  estate,  until  tlie  decease,  or 
decease  without  issue  of  y7.,  on  which  event  it  is  given 
over,  and  an  estate  for  life,  or  in  tail,  to  A.  himself  has 
been  implied,  but  here  that  implication  is  rebutted  by 
the  circumstance  that  A.^  the  son,   already  has  himself 
an  estate  in  tail.     In  Popham  v.  Battfield  {a)  it  was  ar- 
gued, that  by  the  codicil,  by  implication,  an  estate  tail 
was  given  to  A.j  but  the  Court  said,   after  an  express 
estate  given,  we  will  not  take  it  away  by  implication* 
The  only  way  in  which  it  is  proposed  to  narrow  down 
this  first  estate,  is  by  an  implication,  which  does  not 
here  arise.     Green  v.  Armsteed.  {h)     "  I  will  that  W. 
Green  shall  have  my  house  and  lands  in  Clay.     Item, 
I  give  my  land  and  house  in  Sinkey  and  elsewhere  to 
22.  3f."     The  last  expression  includes  all  his  land, 
taken  in  its  natural  import,  and  therefore  includes  that 
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given  to  his  son,  JV.  Green;  yet,  it  was  held,  that  though 
the  testator  had  no  lands  but  in  Clay  and  Stukey^  yet  the 
word  elsewhere  would  not  pass  the  lands  in  Clay,  and 
should  rather  be  taken  to  be  surplusage  and  void,  than 
revoke  the  preceding  express  devise.  Loddington  v. 
Kyme{a\  and  King  v.  Melling.{b)  The  Court  say, 
an  estate  of  inheritance  expressly  given  before,  shall  not 
be  overridden  and  narrowed  down  by  any  estate  given 
afterwards  by  implication,  but  only  by  direct  expression. 
It  is  by  no  means  clear,  that  the  last  devise  is  to  prevail ; 
it  is  not  settled  law  that  that  construction  shall  prevail ; 
where  the  same  thing  has  been  expressly  given  to  two,  it 
has  been  held  to  make  a  jointenancy.  [c)  It  is  impro- 
bable that  the  testator  should  give  a  part  in  the  next 
clause,  if  he  were  in  a  right  and  disposing  mind,  when 
he  had  immediately  before  given  the  whole. 

Argument  for  the  Defendant.  The  case  is  to  be 
considered  as  if  the  testator  had  had  no  other  lands 
than  those  in  the  counties  of  Derby  and  the  town 
of  Nottingham,  In  those  estates  Sir  Robert  Haive 
Bromley  takes  by  this  devise  an  estate-tail,  witli  re- 
mainder to  Mrs.  Richards  for  life,  remainder  to  Robert 
Smith  in  fee.  In  construing  every  will  the  Court  will 
give  effect  to  the  intent  of  the  testator,  but  it  must  be 
an  intent  authorised  by  the  words  on  the  face  of  the 
will  itself.  All  the  parts  of  a  will  are  to  be  considered 
together,  and  all  are  to  be  reconciled,  if  possible:  if 
not,  it  is  to  be  seen  whetli^r  the  Court  can  exercise  the 
power  of  rejection  of  any  words;  and  this  power  must' 
be  limited  to  loose,  inaccurate,  or  ambiguous  words,  or 
such  as  present  a  gross  and  palpable  blunder.  It  is 
argued  for  the  Plaintiffs,  that  the  Court  must  expunge 
a  part  of  this  will.  But  there  is  a  much  safer  rule  of 
construction.     Lord  CoJce  says  (d),  "  In  one  will  where 


(a)  3  Lev,  4^1. 
(c)  Co,Utt,  11%,  B, 
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there  be  divers  devises  of  one  thing,  the  last  devise  takes 
place — cum  dtio  inter  se  pttgnaniia  reperiuutur  in  testa^ 
mentOj  tdtimum  raium  est"  {a)  *^  A  devise  that  hath  a 
good  beginning,  is  sometimes  overthrown  by  matter  in 
the  same  will,  sometimes  by  matter  in  another  will,  some- 
times by  extraneous  accident,  &c. ;  and  as  the  latter  will 
shall  overthrow  the  former,  so  shall  the  latter  part  of  a 
will  overthrow  the  former."  Lord  Alvanley  M.  R.,  in 
the  case  of  5/W5  v.  Doughty  (h),  speaks  on  the  subject 
of  rejection.  The  words  of  that  will  are  not  similar. 
*^  The  will,  he  says,  is  almost  incomprehensible,  and 
perfectly  inconsistent  with  itself.  The  question  only  is, 
which  of  the  testator's  meanings  it  is  my  duty  to  adopt. 
The  rule  with  regard  to  cases  of  this  sort,  is,  if  upon  a 
general  review  of  the  will  I  can  collect  the  general  in- 
tention, or  any  one  particular  object,  and  there  are  ex- 
pressions in  the  will  in  some  degree  militating  with  it; 
if  I  plainly  see  those  expressions  are  inserted  by  mistake, 
I  may  reject  them :  but  I  cannot  reject  any  words,  unless 
*t  is  perfectly  clear  they  were  inserted  by  mistake ;  and  if 
two  parts  of  the  will  are  irreconcilcable,  I  know  of  no 
rule  but  by  taking  the  subsequent  words,  as  an  indic^ 
don  of  a  subsequent  intention."  Here  the  testator  had 
property  of  three  sorts.  Estates />ttr  auter  vie,  an  estate 
for  his  own  life  in  other  counties  than  the  two  which  are 
in  question,  with  remainder  in  tail  male  to  the  Defend- 
ant Sir  jB.  H,  Bromley^  with  remainder  in  fee  to  himself, 
and  he  was  seised  in  fee  of  certain  estates  in  the  coun- 
ties of  Derby  and  the  county  of  the  town  of  Nottingham. 
The  second  clause  would  give  Mrs.  Richards  a  fee  in 
those  estates,  of  which  the  testator  was  seised  in  fee. 
There  is  no  devise  of  any  thing  nominathn  in  that  se- 
cond clause;  in  the  third  clause  arc  words  specifically 
describing  those  estates  nominattm^  and  that  specific  de- 
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scriptiou  eoiinot  be  got  rid  of  by  the  second,  which  par-^ 
ticularizcs  nothing.  The  Court  would  do  no  violence 
to  the  testator^s  intent  by  transposing  these  clauses.  If 
the  third  clause  stood  where  the  second  now  does,  that 
which  is  now  the  second  would  be  reconcileable  with 
the  other,  as  a  residuary  clause.  If  it  had  thus  stood^ 
the  first  clause  giving  to  Mrs.  Rickards  for  her  life  his 
estate  at  Preston  Courts  with  remainder  to  R,  Smiihj 
and  if  the  clause  which  is  now  the  third  had  then  next 
followed,  it  would  have  given  an  estate  in  tail  general  to 
Sir  jR.  H.  Bromley^  with  remainder  to  Mrs.  Rickards  for 
life,  with  remainder  to  R.  Smith  in  fee ;  and  the  now 
second,  but  then  third  clause  would  have  been  a  general 
rjesiduary  clause  of  all  the  testator's  property  real  and 
personal,  not  therein  before  disposed  of:  it  would  have 
been  all  perfectly  consistent,  and  nothing  repugnant. 
It  is  clear  that  under  the  words,  ^^  In  case  my  son  R. 
Heme  shall  die  without  issue  of  his  body  lawfully  be- 
gotten," the  Defendant  Sir  i2.  i/.  Bromley  would  have 
taken  an  estate  tail.  Newton  v.  Bamardine.  {a)  <^  And 
if  my  [second]  son  Richard  die  before  he  hath  any  issue 
of  his  body,  so  that  my  land  do  descend  to  Gilbert  be- 
fore he  come  to  twenty-one  years  of  age,  then  mine 
executors  shall  occupy  it  till  Gilbert  be  twenty-one 
y^ears  of  age."  These  words  were  held  to  make  an  estate 
tail  in  Richard,  In  Waller  v.  Th-eme.  {b)  "  It  is  my  will 
that  if  W.  Weeks  my  sou  shall  happen  to  die,  and  leave 
no  issue  of  his  body  lawfully  begotten,  then,  in  that  case, 
and  not  otherwise,  after  the  death  of  the  said  WiUiam 
my  son,  I  give  and  bequeath  all  my  lands  of  inheritance 
in  L.  unto  the  said  Richard  my  son."  This  also  was 
keld  an  estate  tail.  So  in  Goodright^  on  demise  ofGoodr 
ridgcy  v.  Goodridge.  (c)  Devise  of  all  the  testator's 
lands  to  his  wife  for  her  life^  except  one  field,  which  he 
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devised  to  her  in  fee ;  ^^  and  if  my  son  Richard  happen 
to  die  without  heirs,  then  my  son  John  shall  enjoy  my 
lands;"  and  it  was  held,  that  the  word  "  heirs"  meant 
heirs  of  his  body,  {a)   "  Note,  that  it  was  said  by  Fineux^     Rkkard^ 
that  in  every  devise,  the  intent  of  the  devisor  ought  to 
be  taken ;  for  if  a  man  devise  all  his  goods  to  his  wife, 
and  that  after  the  decease  of  his  wife,  his  son  and  heir 
shall  have  the  house,  notwithstanding  that  there  was  no 
devise  made  to  the  wife  of  the  house  by  express  wordsy . 
but  by  implication,  because  the  heir  is  not  to  have  the 
house  during  the  life  of  his  mother,  yet  because  the  in- 
tent of  the  devisor  was,  that  the  son  shall  not  have  the 
house  during  the  life  of  his  mother,  for  this  cause,  she 
shall  have  an  estate  in  the  house  for  her  life,  to  which 
all  the  Justices  agreed."    And  this  case,  says  Willes  C.  J*, 
has  been  agreed  to  be  law  ever  since.      Wherever, 
therefore,  an  estate  is  given  to  one  person  in  failure  of 
issue  of  another,  that  other  takes  an  estate  tail.     Unless 
this  can  be  construed  to  mean  that  the  estate  shall  ga 
over  in  case   Sir  R.  H,  Bromley  dies  without  issue 
living  at  the  time  of  his  decease,  the  remainder  over  to 
Mrs.  Richards  is  too  remote  and  takes  no  effect.     Con* 
sidering  the  clauses  as   repugnant,   there  is  no    ase 
where  an  express  particularisatic  n  of  premises  has  been 
rqected,  in  order  that  it  might  not  entrench  on  the 
supposed  extent  of  loose  general  words.     In  Green  v. 
Armsteedj  Lord  Hobart  says,   "  the  word   elsewhere, 
shall  rather  be  surplusage  and  void,  than  by  such  a 
loose  word  to  alter  a  large,  plain,  and  particular  devise 
before;"  nor  is  it  material  whether  the  devise  to  be 
altered,  precede  or  follow  the  loose  general  expression. 
The  third  devise  most  minutely  particularises  the  testae 
tor's  estates.     In  the  only  cases  of  rejection  of  words 
the  mistake  was  manifest.    In  SkerrcUt  v.  Oakley^  there 

{d)  HiU  term,  23  Hen.  7.  foL  17.  b,  pi  12. 
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was  an  obvious  and  palpable  mistake,  and  the  question 
merely  was  whether  a  wrong  recital  in  a  codicil  should 
give  an  estate  contrary  to  what  the  testator  had  given 
in  his  will.  The  cases  of  Burr  v.  Davall  and  Green  v. 
Armstced,  are  of  the  same  class.  They  are  nothing 
like  the  case  of  two  repugnant  clauses.  By  the  second 
clause,  the  testator  gives  Mrs.  Richards  all  his  personal 
property.  By  the  third  clause,  he  clearly  narrows  that 
.  bequest  to  a  less  than  the  absolute  estate,  viz.  to  an 
estate  for  her  natural  life.  He  had  personal  property 
in  Btissell  Sqtiare  and  elsewhere.  Sir  72.  H.  Bromley 
had  reached'  the  age  of  twenty-one,  before  the  will  was 
made,  and  the  testator  had  therefore  no  disposeable 
interest  in  the  stock,  and  there  is  no  sufficient  reason 
for  the  Court  to  reject  what-  the  testator  says,  of  his 
having  personal  property  in  the  stocks  or  funds.  In 
Cosens^s  case  (a),  the  will  was,  "  If  it  please  God 
to  take  my  son  George  before  he  hath  issue,  &c.,"  and 
it  was  held  an  estate-tail.  In  the  only  cases  cited  of 
rejection  of  words,  the  mistake  was  manifest,  but  here 
is  no  indication  tliat  the  counties  of  Derln/  and  of 
the  town  of  Notlhiglianij  are  inserted  by  mistake,  rather 
than  Gloucester  and  the  other  counties  named.  But,  it 
is  said,  he  meant  to  give  the  reversion  only.  But  the 
devise,  whether  of  lands  in  possession,  or  lands  in  re- 
mainder, to  a  different  perM)n  for  a  different  estate 
than  that  estate  which  he  had  by  a  former  clause  given 
to  another,  is  equally  repugnant  to  the  first  devise. 
It  was  argued  that  Sir  R,  H.  Brondey  had  the  same 
estate  by  the  settlement  as  this  construction  would  give 
him.  That  is  not  so,  for  the  estate  given  him  in  the 
settlement  is  an  estate  in  tail-male,  which  would  not  go 
to  his  daughters:  this  clause  gives  an  estate  in  tail 
general,  which  would  go  to  his  daughters,  and  there- 
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fare  gives  bjiiii  more  than  he  before  had.     The  argu- 
ment is,  that  every  thing,  except  the  estates  settled  by 
the  marriage-settlement,  was  by  the  second  clause  de- 
vised to  Mrs. Btckards  in  fee;  and  that  the  Court  must 
reject,  in  the  third  clause,  all  the  counties  in  which  any 
of  the  settled  estates  were ;  but  if  they  were  to  reject 
every  thing  which  is  repugnant,  they  do  away  the  prin- 
ciple^ uUimum  rat  urn  est,     It  is  supposed  that  because 
this  is  all  in  one  will,    this  does  not  fall  within  the 
doctrine  of  divers  devises,  and  that  the  provisions  all 
form  part  of  one  devise.     Lord  Coke  says,  it  is   the 
same  .whether  the  repugnant  clauses  be  in  one  or  seve- 
ral wills.     If  the  first  clause  had  bc^en  made  on  one 
day,  and  the  second  on  another  day,  it  is  clear  that 
the  last  would  be  a  complete  revocation  of  the  firsts 
according  to  Lord  AlvanLey.     The  testator  has  trans* 
posed  the  clauses,  and  put  his  residuary  clause  into  the 
middle  of  his  will,  instead  of  putting  it  at  the  end:  the 
Court  will  therefore  transpose  the  clauses,  and  let  that 
pass  by  the  second  clause,  which  would  pass  by  it  if  it 
were  at  the  end,  and  let  that  pass  by  the  last  clause^, 
which  would  pass  if  it  were  in  the  middle. 
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Arguments  in  reply.  The  testator's  manifest  intent 
is  to  leave  his  estates  in  possession  to  Mrs.  Rtckanh 
in  fee,  and  to  devise  those  estates  in  which  he  had  a 
contingent  reversion,  to  Mrs.  Bickards  for  life,  with 
remainder  in  fee  to  R.  Smith.  If  the  testator  had  said^ 
^^  I  leave  my  estates  in  possession  to  Mrs.  Richards  in 
fee,  and  my  estates  in  reversion  to  her  for  life,  re- 
mainder to  Mr.  Smith  in  fee,  no  doubt  they  would  have 
passed  to  her  the  fee  in  the  first,  and  a  life  interest  in 
those  estates  in  which  his  son  had  the  estate  tail,  though 
the  reversionary  estates,  being  vested  interests,  are  in 
one  sense  estates  in  possession.  Those  estates  which 
he  has  power  to  dispose  o^  mean  those  of  which  he  has 
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present  power  to  dispose,  and  whereof  he  can  puttfae 
devisee  into  present  possession.  The  testator  could 
never  mean  to  postpone  the  payment  of  his  debts  tb 
the  event  of  failure  of  issue  of  his  son.  In  the  third 
clause  he  adverts  to  a  power  of  disposal  which  he  bad 
in  case  of  his  son  dying  without  issue ;  and  in  order  to 
tie  down  the  devise  to  this,  he  raises^  as  it  were,  a  fence 
round  them,  by  the  words  not  hereinbefi>re  disposed  of. 
The  counsel  for  the  Defendant  have  avoided  treating  on 
these  words,  but  they  make  an  end  of  the  case :  thcj 
say,  and  truly,  the  estate  tail  given  by  implication  bj 
the  third  clause,  would  be  an  estate  tail  general,  not  in 
.tail  male,  but  that  does  not  advance  die  argument, 
for  the  effect  of  the  enlarged  estate  tail,  supposed  to 
be  given  to  Sir  R.  H.  Bromley  by  the  will,  would 
.only  be  that  by  implication  his  daughters  would  take 
i)efore  the  estate  for  life  limited  to  Mrs.  Richards. 
It  is  not  shewn  how  the  two  clauses  are  repugnant  or 
contradictory.  There  is  a  wide  difference  between 
a  mere  mistake  and  a  repugnancy.  This  third  clause 
\%y  ^^  I  give  all  my  estate  which  is  situate  in  the  county 
of  Derby  and  the  county  of  the  town  of  Nottingham^  and 
which  I  have  not  before  disposed  of;"  it  happens  that 
the  testator  has  no  estates  in  certain  of  the  enumerated 
counties,  except  such  lands  which  he  had  before  dispbsed 
of,  therefore  none  in  those  counties  passed  by  this  devise. 
To  transpose  the  clauses,  would  make  this  a  wholly  dif- 
ferent will.  The  question  would  then  be  wholly  different, 
pamely,  whether  an  express  devise,  following  an  estate  by 
implication,  will  revoke  it;  whereas  the  question  now  is, 

whether  an  estate  by  implication  following  an  express  de> 
vise,  will  revoke  it.  In  Goodright  v.  Goodridge  the  very 
point  occurs,  for  there  was  given  to  the  wife  a  precedent 
express  estate  in  the  lands,  yet  the  wife  enjoyed  for  her 
Ijfe^  and  it  is  not  even  mooted  that  the  implied  estate 
lAil  to  Richard  the  son,   revoked  the  devise  ta  the 

13    .  mother 
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mother  of  all  for  her  life,  and  one  acre  in  fee.  The 
disposition  of  the  personalty  found  by  the  amended 
case  does  not  aid  the  Defendant.  If  the  testator's 
peculiar  expression  of  his  "  estates  personal"  did  not 
mean  those  lands  in  which  he  had  a  chattel  interest, 
bat  mean  all  his  personal  property,  that  disposition  faUs 
within  the  same  reasons  as  the  real  estate  But  in  the 
third  clause  there  is  this  difference,  that  there  he  gives 
all  his  messuages,  &c.  not  hereinbefore  disposed  o^ 
but  he  gives  all  his  personal  property  without  any  such 
restriction.  And  if  the  words,  *^  not  hereinbefore  dis- 
posed of,"  do  not  govern  the  whole,  the  Defendant*^ 
argument,  drawn  from  the  personal  property,  does  not 

advance  his  case. 

Cur,  adv.  vulL 


1816. 


The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  RoUs : 

This  case  has  been  argued  before  us,  we  have  con- 
sidered it,  and  are  of  opinion  that  Elizabeth  Richards^ 
late  Elizabeth  Lester^  otherwise  Edwards,  took  under 
the  will  of  Sir  G.  Pauncefote  an  estate  in  fee  in  the  mes- 
suages, lands,  and  tenements  of  the  devisor  in  the 
county  of  Derby,  and  in  the  town  and  county  of  the 
town  of  Nottingham,  subject  to  the  payment  of  the 
debts  of  the  devisor,  his  funeral  expences,  and  legacies 
of  twenty  guineas  each,  given  by  him  to  Jonas  Bettison 
and  the  Rev.  Ralph  Heathcote. 

V.   OlBBS. 

R.  Dallas. 
J.  A.  Park. 

J.   BUBBOUOH. 
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Cooke  and  Wife  v.  Farrand  and  Others. 

Devise  of  all     '^l^HIS  was  a  case  directed  by  the  Vice  Chancellor  for 

the  resi  ue  o  ^^  opinion  of  this  Court ;  the  facts  were  these : 

what  the  testa-  ^  .      i     o  .  i 

tor  should  die  John  Sanders  being  seised  of  certain  real  estates  in 
possessed  of,  Jamaica^  and  possessed  of  a  considerable  personal  estate 
ancy  ^of^what  ^^  Jamaica  and  England^  made  his  will  in  writing,  at 
nature  or  kind  Jamaica^  dated  27th  May^  1 81 1,  duly  executed  in  the 

soever,  m  Jia-  presence  of,  and  attested  by,  three  witnesses,  and 
mmca  or  9ny     \  .  .         i  .     >        ah 

other  country,  thereby,  after  giving  certain  pecuniary  legacies,  "  AU 

to  his  wife  fh^  residue  of  what  he  should  die  possessed  of,  or  in 
for  her  natural  expectancy,  of  what  nature  or  kind  soever,  in  that  or 
life,  reserving  any  other  country,  he  devised  and  bequeathed  to  his 
to  her  full  ^jfg  ^^  Sanders^  for  her  natural  life,  reserving  to  her 
away  any  part  f*^"  power  to  will  away  any  part  or  proportion  of  his  said 
or  proportion  residuum  at  her  decease ;  and  after  that  period,  he  de- 
d  *^  ha*'  vised  and  bequeathed  the  said  residue  and  remainder  of 
decease ;  and  what  was  undisposed  of  by  his  wife,  to  his  daughter  Sophia 
^Sttr^tjt^  Coofe  (the  Plaintiff ),  to  her  and  the  heirs  of  her  body  for 
queathedthe  ever.  But  in  case  of  her  death  without  issue,  or  in  case 
residueofwhat  of  the  death  of  her  child  or  children,  he  then  devised 
^""hi'^ii^  and  bequeathed  the  said  residuum  with  all  the  interest, 
to  his  daugh-  profits,  and  increase,  to  B.  Fatrandj  the  Defendant, 
ter,  and  the       jq  hJnj  j^ j  hjg  jj^jj-g  fQj.  gyg^^      ^^^  ^g  testatoi"  ap- 

body  forever:  pointed  his  wife  executrix,  and  B.  Farrand^  R,  Bayley^ 

Held  thAt  the    and  J.  Bxme^  three  other  Defendants,  executors  of  that 

wve  a  |jjg  ^jjj.  ^^  testator  died  in  ApriL  18 12,  in  Jamaica^ 
power  or  ap*  ,  r     ^  ^  ^ 

pointmentoyer  leaving  the  Plaintiff  iSo^Am  Cooke  his  only  child  and 

the  wholeresi-  heiress  at  law ;  the  Defendants  B.  Bayley  and  J.  Bcme 
"^'^  ^  proved  the  wijl  in  Jamaica^  and  the  Defendant  B. 
Farrand  proved  the  will  in  England.  E.  Sanders  made 
her  will  in  writing  dated  31st  January,  1813,  and  exe- 
cuted in  the  presence  of,  and  attested  by,  three  wit«- 
nessesi  and  thereby,  after  giving  certain  efiects  specifi- 

cally^ 


Vt 
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cally,  she  devised  and  bequeathed  all  her  real  estate,        1816. 
and  all  the  residue  and  remainder  of  her  personal  estate 
and  effects,  in  England^  the  West  Indies,  or  elsewhere^  of 
what  nature  or  kind  soever  the  same  should  be,  whereof     Farrani^ 
she  had  the  power  of  disposing  by  virtue  of  the  will  of 
J.  Sanders,  or  otherwise,  after  payment  of  her  debts, 
iuneral,  and  testamentary  expences,  unto  and  to  the  use 
of  the  Defendants  B.  Farrand,  J.  Cathcart,  and  R. 
Oldershaw,  their  heirs,  executors,  and  administrators, 
according  to  the  different  natures  and  qualities  thereof 
respectively,  upon  the  trusts  therein  mentioned,  and 
she  appointed  the  last  named  Defendants  her  joint  exe- 
cutors.    E.  Sanders  was  dead ;  the  Defendants  B.  Far- 
rand,  J.  Caihcart,  and  22.  Olderskaw,  had  proved  her 
will.     The  question  was,  whether  the  power  given  by 
the  will  of  c7.  Sanders,  over  his  real  and  personal  estates, 
to  his  wife  £•  Sanders,  was  or  was  not  well  executed  by 
the  will  of  E.  Sanders,  and  whether  the  Plaintiffs  Cooke 
and  wife,  in  her  right,  or  the  Defendants  B,  Farrcmd^ 
J.  Cathcart,    and  22.  Oldershaw,  took  any  and  what 
estate  or  interest  in  the  real  and  personal  estates  of  «^ 
Sanders,  by  virtue  of  the  wills  of  J,  and  E.  Sanders^  or 
of  either,  and  which  of  them. 

This  case  was  argued  in  Easter  term  i8i6  by  Best 
Seijt.  for  the  Plaintiffs.  Two  rules  of  law  are  appli- 
cable to  the  construction  of  wills,  which  shew  that  the 
Plaintiffs  are  entitled  to  an  estate  tail  in  this  property. 
The  first  is,  that  the  intent  of  the  testator,  when  disco- 
verable, shall  prevail.  The  second  is,  the  Court  will 
advert  to  every  part  of  a  will  to  see  what  the  intent  is. 
The  intent  here  is  clear,  not  to  give  to  the  ¥fife  the 
whole  property  of  the  husband,  and  completely  to  dis- 
inherit the  daughter ;  if  the  testator  intended  to  give  his 
wife  every  thing,  the  words,  to  the  daughter  and  the 
heirs  of  her  body,  would  have  been  omitted.  If  the 
wife  was  to  have  the  absolute  ownership)  the  estate  to 

her^ 


124  CASES  IN  TRINITY  TERM 

1816.  her,  for  her  natural  life,  would  not  have  been  Intro* 
duced.  This  is  an  illiterate  testator,  but  his  meaning 
is  clear;  as  he  thought  it  better  to  give  his  wife  some 
control  over  the  daughter,  he  gives  the  wife,  after  her 
estate  for  life,  the  power  of  giving  any  part  or  pro- 
portion. A  part  or  proportion  cannot  mean  the  whole, 
it  is  contra-distinguished  from  the  whole ;  therefore  if 
a  power  be  given  over  part,  it  cannot  be  a  good  exe- 
cution of  the  power  to  dispose  of  the  whole.  There  is 
a  clear  intent  in  the  testator  to  give  a  vested  interest 
to  his  daughter,  subject  to  the  power  of  his  wife  to  dis- 
pose of  some  inconsiderable  part.  It  never  could  be  his 
intent  to  make  his  daughter  a  beggar,  and  give  a 
power  to  his  wife  to  dispose  of  the  whole.  In  the  cases 
on  powers,  a  distinction  has  been  made,  where  the 
excess  of  appointment  can  be  ascertained,  tliere  the 
appointment  is  void  only  /^ro  tanto^  if  the  excess  cannot 
be  ascertained,  then  it  is  void  for  the  whole.  Alexander 
V.  Alexander  [a).  Here,  if  there  be  an  excess,  it  is,  from 
the  terms  of  the  will,  impossible  to  ascertain  where  the 
excess  is,  and  the  appointment  is  altogether  ^oid. 

Lens  Serjt,  contra^  insisted  that  the  power  extended 
to  the  whole.  This  Court  could  not  regulate  the  dis- 
cretion of  the  appointor.  The  doctrine  of  illusory  ap- 
pointments was  wholly  inapplicable,  as  Mansfield  C.  J. 
observed  in  Morgan  v.  Surman.  {b)  He  admitted  the 
doctrine  of  Alexander  v.  Alexander^  but  denied  that 
there  was  any  excess  here,  therefore  the  appointment 
needed  not  the  aid  of  such  a  severance;  no  limits  are 
defined  to  the  appointors'  power. 

Best  J  in  reply.  No  limits  being  defined,  the  power  is 
void  for  uncertainty,  for  it  is  clear  the  testator  meant 

{a)  %  Ves.jufu  644*  (b)  AntCf  L  389. 

the 
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the  power  not  to  extend  to  the  whole.     The  conse-         1816. 
quence,  that  by  the  Defendants'  construction,  the  wife 
has  power  to  disinherit  the  child,  is  a  strong  argument 
against  the  improbability  that  such  was  the  testator's 
intention. 

TTie  Court  observed,  that  the  case  entirely  turned 
upon  the  question,  whether  the  power  extended  to  the 
whole  estate;  for  if  it  did  not  extend  to  the  whole,  the 
execution  was  clearly  void ;  if  it  did,  the  execution  was 
good;  and  therefore  Alexander  v.  Alexander  did  not 
apply,  for  in  that  case  it  was  clearly  ascertainable  how 
great  was  the  excess  of  the  power. 

The  following  certificate  was  afterwards  sent  to  the 
Vice-Chancellor : 

This  case  has  been  argued  before  us :  we  have  con- 
sidered it,  and  are  of  opinion  that  the  power  given  by 
the  will  of  John  Sanders  over  his  real  and  personal 
estates  to  his  wife  Eleanor  Sanders,  was  well  executed 
by  the  will  of  the  said  Eleanor  Sanders ;  and  conse* 
queutly  that  the  Defendants  Banks  Farrandj  John 
Cathcart^  and  Robert  OldersAarv  take  the  whole  of  the 
real  and  personal  estates  of  the  said  John  Sanders,  by 
virtue  of  the  said  will  of  the  said  Eleanor  Sanders,  upon 
the  trusts  therein  mentioned. 

V.  GiBBS. 

R.  Dallas. 
J.  A.  Park* 

J.  BUEROUGH. 
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June%7.       Melvill  'y.  Glendining  and  Another,  Bail 

of  COOMBE. 

The  principle  DEST  Serjt.^  had  obtained  a  rule  nisi  for  exonerating 
•which  bail  are  the  bail,   upon  the  ground   that  the  Plaintiff  bad 

4lticharged  by    given  time  to  the  principal,  by  taking  from  him  certain 

a  dealing  with    biUs  of  exchange, 
the  principal.  *=* 

Where  a 

Plaintiff  re-  Vaughan  Serjt.  shewed   cause  upon  long  affidavits, 

exchange  from  ^^  substance  of  which  was,  that  the  bills  were  agreed 
a  Defendant,     to  be  taken  without  prejudice  to  the  Plaintiff's  pro- 

with  an  agree,  needing  at  any  time, 
ment  that  he  &  j 

ehall  not  be 

precluded  from       jj^^i  endeavoured   to   support  his  rule,   upon   the 

ISSTac  bills  gi'ound  that  the  Court  could  not  discharge  it,  without 
are  running,  overturning  the  numerous  authorities  of  former  deci- 
^^^°^  sions  exonerating  the  bail. 


charged. 


GiBBS  C.  J.  The  Court  is  not  about  to  lay  down 
any  new  rule,  but  to  act  on  the  authority  of  cases  that 
have  been  decided,  not  in  the  least  passing  beyond  the 
limits  of  those  authorities.  The  doctrine  was  first  in- 
troduced in  courts  of  equity,  that  if  the  creditor  gives 
time  to  the  original  debtor,  the  surety  is  discharged. 
It  was  founded  on  this  principle ;  that  every  surety  has 
a  right  to  come  into  a  court  of  equity,  and  require  to 
be  permitted  to  sue  in  the  name  of  the  original  creditor. 
If  the  creditor  gives  time  to  the  original  debtor,  he 
thereby  prevents  the  surety  from  using  \n%  name  with 
effect  The  courts  of  law  have  held  with  respect  to 
bail,  that  the  bail  are  entitled  to  surrender  the  principal 
at  any  time,  whenever  the  Plaintiff  himself  would  not 
be  precluded  from  taking  or  proceeding  against  him. 
If  the  creditor  gives  time  to  the  prhicipali  the  creditor 

7  cannot 
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cannot  during  that  time  take  or  proceed  against  him,        1816. 
neither  during  the  same  period  can  the  bail,  who  are     '       ' 
therefore  discharged.     In  this  case  bills  of  exchange  ^ 

are  given,  and  it  is  agreed,  as  it  is  said,  that  the  Plain-  Glendininq. 
tiff  should  not  proceed  against  the  original  Defendant, 
unless  it  should  appear  that  the  bills  failed  to  be  duly 
honored.  On  the  other  hand,  it  is  positively  sworn 
that  it  not  only  was  not  agreed  that  the  Plaintiff  should 
not  proceed  while  the  bills  were  running,  but  that  it 
was  expressly  agreed  that  the  Plaintiff  was  to  be  at 
liberty  to  proceed  during  that  period.  It  is  said,  and 
is  not  wholly  incredible,  that  the  Defendant  said^ 
**  Proceed  against  me,  or  not,  as  you  please :  I  throw 
myself  on  your  mercy;  but,  to  induce  you  not  to  proceed, 
I  put  these  securities  into  your  hands."  The  Plaintiff 
expressly  swears,  that  he  never  made  any  agreement  to 
give  time.  The  Plaintiff,  therefore,  not  having  ever 
given  time  to  the  Defendant,  has  never  precluded  him- 
self at  any  moment  from  proceeding  against  the  De« 
fendant,  and  having  never  precluded  himself  at  any 
moment  from  so  proceedings  the  bail  were  never  at  any 
time  prevented  from  surrendering  the  Defendant;  con- 
sequently, they  would  have  been  warranted  in  surren- 
dering him  at  any  time  of  this  transaction,  and  therefore 
they  are  not  thereby  discharged  from  their  liability. 
But,  as  this  transaction  might  well  mislead  the  bail, 
if  unexplained,  the  rule  must  be  discharged  without 
costs. 

Rule  discharged. 


(     128     ) 

MEMORANDA. 

IN  THnity  vacation  Arthur  Onslow^  Esq.,  Serjeant 
at  Law,  was  appointed  one  of  His  Majesty's  Serjeants 
at  Law. 

Li  the  same  vacation  Samuel  MarryatU  of  the  Middle 
Temple^  and  John  Gumey^  of  the  Inner  Temple,  Esqrs., 
were  appointed  to  be  of  the  number  of  His  Majesty's 
Counsel  in  the  Law. 
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CASES 

ARGUED  AKD  DETERMINED  ^^^^ 


IN   THE 


Court  of  COMMON  PLEAS, 


AVD 


OTHER    COUETS, 


IX 


Michaelmas  Term, 

■ 

In  the  Fifty-seventh  Year  of  the  Reign  of  George  III. 


Smith  v.  Horlock  and  Others. 

^T^HE  following  is  the  substance  of  a  case  stated  for  Detisc  of  bnd 
the  opinion  of  this  Court  by  an  order  of  the  Court  ^^*!f^^^"r'' 
ot  Chancery :  for  life,  and, 

after  his  de- 
ceisey  to  the  use  of  all  the  children  of  the  bod^r  of  his  said  ton  lawfully  issuing,  (but 
ezchisive  of  his  eldest  son,  in  case  of  there  being  two  or  more  such  children  bendes 
4iim,)  their  heirs  and  asaignB  ftr  ever,  as  tenants  in  common ;  but  in  case  his  said  son 
should  depart  this  life  without  leaving  any  lawfully-begotten  child  or  children,  or 
issue  of  any  such  child  or  children,  then,  after  his  decease,  to  the  use  of  the  testa- 
lor^s  daaghters  in  fee.  7.  G,  Smith  sufiered  a  recovery,  and  devised :  Held  that 
r.  O.  SmU^  had,  at  the  time  of  devising,  only  an  estate  for  life. 

Devise  that  his  executrix  should  borrow  as  much  as  was  necessary  to  satisfy  all 
demands^  and  repay  it  out  of  the  money  arising  from  rents  during  the  minority  of 
the  teatilor's  two  children,  jinn  and  George.  He  bequeathed  all  his  property,  both 
real  nd  personal,  to  be  divided  equally  between  has  two  children,  allowing  that 
his  ton  QeiMTge  should  take,  as  a  part  of  his  share,  the  testator's  farm  at  B. 
excepting  the  house  and  land  which  he  bought  of  his  father^t  thistees  at  IT. 
togedier  ifrith  the  furniture  thereof  he  left  to  them  in  conunooy  and  to  the  longest 
Urer  in  fiw-«ifnple,  and  that  his  children  should  be  put  into  their  respective  shares 
of  the  rent  received  during  their  minority,  as  vrell  as  their  shares  of  landed  pro* 
pertyt  when  they  should  attain  their  reqiective  ages  of  twenty-one  years.  Ann  died 
living  ths  testator:  Held  that  the  son  George  toiik  all  the  testator's  property,  both 
leal  and  personal|  and  all  his  estate  and  iutcrcst  therein. 

Vi>L-VII.  K  HolJei 
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1816. 


Smith 

HORlOdK* 


Holled  Smith  being  seised  in  fee  of  (among  other 
real  estates)  an  estate  at  Bitteswell^  in  the  county  of 
Leicester^  in  the  occupation  oi  Joseph  TiUeyj  bjr  his  will 
dated  30th  Jtine  17959  and  duly  executed^and  attested 
to  pass  real  estates,    As  to  that  his   messuage  lately 
erected  in  the  conrnion  field  of  Bitteswlly  called  the 
MiU  Fields  with  all  outbuildings,  yards,  gardens,  and 
orchards  thereunto  belonging,  then  in  the  occupation 
of  c7.  TiUey^  and  also  that  plot  of  new  inclosed  ground 
lying  in  the  same  field,  whereon  the  same  buildings 
then  stood,  and  containing  eighty  acres,  eight  perches, 
then  divided  into  several  closes,  and  also  all  those  seve- 
ral other  closes  lying  in  the  same  field,  being  part  of  an 
allotment  to  the  testator  on  the  late  inclosure  of  the 
open  fields  of  Bitteswelly  and  which,  together  with  the 
other  part  thereof  then  in  the  occupation  of  c7.  Hawkins, 
contained  105  acres,  2  roods,  31  perches,  all  which  pre- 
mises were  then  in  the  occupation  ofc7.  Tillet/ :  he  devised 
the  same  to  J.  Gaunty  T.  Paces,  and  J.  Pain,  and  their 
heirs,  to  the  use  and  intent  that  Mrs.  Forster  might,  dur- 
ing her  life,  receive  thereout  one  annuity  of  30/.,  (payable 
as  therein  mentioned,  with  a  power  of  entry  and  distress, 
&c.)  and  so  subjected  and  charged,  to  the  use  of  the 
testator's  son  Thornas  Grace  for  his  life,  and  after  his 
decease  to  the  use  of  all  the  children  of  the  body  of  hi^ 
said  son  lawfully  issuing,  (but  exclusive  of  his  eldest  son^ 
in  case  of  there  being  two  or  more  such  children  be- 
sides him,)  their  heirs  and  assigns  for  ever,  as  tenants  in 
common,  and  not  as  joint  tenants;  but  in  case  his  said 
son  should  depart  this  life  without  leaving  any  lawfully 
begotten  child  or  children,  or  issue  of  any  such  child  or 
children,  then,  after  his  decease,  to  the  use  of  the  testa- 
tor's  daughters  Ann  Smith  and  Mary  Smith  and  their 
heirs,  as  tenants  in  common.     The  testator  died  on  8th 
July  17959  without  altering  or  revoking  his  will,  leaving 
his  son  Tkifnids  Grace  Smith  and  five  daughters  sur- 
viving 


i:t  the  Pipty-setenth  Yeak  op  GEORGE  III. 


131 


viving  him.  T.  G.  Smithy  immediately  after  the  death  of 
the  testator,  entered  upon  the  estate  at  BittesfweUy  in  the 
occupation  of  J.  TiUetfy  and  received  the  rents  thereof 
to  the  time  of  his  death.  In  his  lifetime  he  suffered  a 
recovery  of  the  estate  at  Bitteswelly  so  in  the  occupation 
of  Jl  Tilleyy  to  the  use  of  himself  in  fee;  and  afterwards, 
on  -ipth  October^  1800,  by  hb  will  diily  executed  and 
attested  to  pass  real  estate^  devised  his  estate  at  Enderby 
to  be  sold  for  the  benefit  of  his  creditors:  if  it  was  not 
sufficient,  his  will  was,  that  his  executrix  should  bor- 
row so  much  as  was  necessary  to  satisfy  all  demands, 
and  repay  it  out  of  the  .money  arising  from  rents  re- 
ceived during  the  minority  of  his  two  children  George 
and  Ann  Smith.  His  will  was,  that  his  sister  Maty 
Athoiye  should  receive  200/.  out  of  the  aforesaid  rents, 
in  consequence  of  the  trouble  he  hoped  she  would  take 
in  the  education  of  his  children.  He  empowered  hij^ 
executrix  to  borrow  upon  mortgage,  if  she  should  not 
have  enough  without,  suffident  money  to  buy  his  son 
George  Smith  a  cometcy  of  horse:  he  bequeathed  nil  his 
property,  both  real  and  personal,  to  be  divided  equally 
between  his  two  children,  allowing  that  his  son  George 
Smith  should  take,  as  a  part  of  his  share,  the  testator's 
6rm  Bt  Bitteswellj  in  tlie  ocupation  of  c7.  Tilleyj  exceptr 
ing  the  testator's  house  and  the  land  which  he  bought 
of  his  father's  trustees  at  Bittesrjoell,  [the  word  "  which" 
had  here  intervened,  but  it  was  cancelled,  and  over  it 
were  interlined  the  words  *^  together  with  the  furniture 
thereof,"]  he  lefl  to  them  in  common,  arid  to  the 
longest  liver,  in  fee-simple:  furthermore,  his  will  wa<!, 
that  his  children  Ann  and  George  Smith  should  be  put 
into  their  respective  shares  of  the  rent  received  during 
their  minority,  as  well  as  their  shares  of  landed  property^ 
when  they  should  attain  their  respective  ages  of  twenty- 
one  years.  The  house  and  the  land  which  Thomas  Grace 
Smith  bought  of  his  father's  trustees  at  BiUeswelL  were 
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no  part  of  the  property  in  the  occupation  of  J.  TiUey^ 
T.  G.  SmM  died  on  i^thJanuari/y  1812,  without  al- 
tering  or  revoking  hu  will.  Ann  his  daughter  died  in 
his  life-time^  under  the  age  of  twenty-one  years^  and 
the  and  her  brother  George  Smithy  who  i»  now  living, 
were  illegitimate  children  of  the  testator,  T.  G,  Smithy 
who  died  a  batchelcn*.  The  questions  were^  i.  What 
estate  the  testator  7*.  G.  Smith  had  at  the  time  of 
making  his  will,  and  his  death,  in  such  part  of  the 
Bitiegwell  estate,  therein  described  to  be  in  occupation 
pi  J.  Tilleyy  as  was  not  purchased  byhim  of  his  father's 
trustees?  2.  What  estate  or  interest  the  Plaintiff 
G.  Smith  took  in  the  whole,  or  in  any,  and  what 
iNurt,  of  t]be  real  and  persona)  estate  of  T.G.  Smith 
under  hb  will  ? 


.  This  case  was  twice  argued,  first,  in  Michaelmas 
term  18(5,  by  Copley  Serjt  for  the  Flaintifi^  an<i 
Faughan  Serjt*  for  the  Defendant,  and  again  in  Easter 
term  18  MS,  by  Lens  Serjt.  for  the  Plaintiff,  and  Shejh' 
heri^  Solicitor-General,  for  the  Defendant. 

Arguments  for  the  Plaintiff.  T.  G.  Smith  took  an 
estate  for  life,  with  a  contingent  remainder  over  to  his 
younger  children,  as  tenants  in  common,  in  fce^  with 
another  contingency  in  favour  of  the  two  daughters  of 
the  testator,  which  did  not  take  place.  This  double 
concurrent  contingency  has  been  called  a  contin* 
gency  with  a  double  aspects  By  suffering  a  recovery, 
T.  G.  Smith  destroyed  the  contingent  remainders.  If 
so,  he  had  a  power  of  disposing  by  will,  and  the  estate 
passed  to  the  Plaintiff  G*  Smith  by  hb  devise  to  hb 
two  children  as  tenants  in  common,  with  benefit  of 
survivorship  to  the  longest  liver.  The  principle  b 
stated  by  J^ord  Hale  in  Purefoy  v.  JRogers  (a) ;  "  where  a 
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condngency  is  limited  to  depend  oa  an  estate  of  firee^ 

holdi  which  is  capable  of  supporting  a  remaindei^  it 
shall  not  be  construed  as  an  executory  devis^  but  a 
contingent  remainder  only."  It  is  only  for  necessity, 
that  a  di^>osition  of  this  kind  is  held  to  be  an  exe» 
cutory  devise,  when  it  does  not  fall  within  the  nsua{ 
roles  of  limitations  of  real  pnaperiy.  The  case  of 
Goodrigkt  V.  Dunham  {u)  u  extremely  similar  to  this ; 
the  argument  of  the  Plaintiff's  counsel  adopted  by  the 
Court  there  was,  ^*  that  if  the  first  remainder  be  con«- 
tingent,  the  remainder  over  must  be  contingent  also, 
fiir  there  cannot  be  a  vested  remainder  after  a  conting^it 
remainder  in  fee:  for  by  the  firrt  contingent  remainder 
the  whole  estate  is  gone.''  Jjoddington  v.  Kyme  (fi)  was- 
cited,  as  hardly  distinguishable  from  that  case.  Thes^ 
fees,  it  was  said,  were  not  like  one  fee  mounted  on, 
another,  but  either  one  of  them  was  to  take  effect.  It 
was  observed,  that  if  the  son  took  aa  estate  tail,  it 
would  do  as  well  for  the  Defendant^  for  then  the  entail 
would  be  barred  by  the  recovery;  so  is  it  here.  Doe, 
JJesui  ofBrcfwUj  v.  Holmes  {c)^  was  also  eited  &s  applii- 
cable.  There  the  testator  devised  to  his  son  for  \\{% 
jemainder  to  the  heirs  male  or  female  lawfully  to  be 
begotten  of  the  body  of  his  said  son.  In  Goodright  \ 
Dunham^  it  was  not  argued  that  it  was  an  executory 
devise,  but  it  was  attempted  to  cut  down  the  word 
heirs  to  an  estate  tail,  construing  it  as  h^r»  of  the 
body*  Bat  Lord  Mamjfeld  says,  <^  none  of  us  have 
a  doubt  but  that  both  are  contingent  remainders." 
This  case  has  been  followed  in  jDoe,  d.  Gittman^  %* 
Elwf  (fy  Doe  Y.  BumsaU{e),  Denny  on  Demise  qfJVeblh 
V.  Puclgfi/jt  Doe,  on  Demise  qfComberbach^  v.  Perrin  (gj. 
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Ixxs  V.  Le^  (a),  which  are  all  founded  on  Goodrighi  v.' 
Dunhamy  and  Loddington  v.  Kyme.  In  all  of  them 
the  Court  proceeds  on  the  principle  above  laid  down. 
The  only  question  is,  whether  there  are  in  this  ease 
any  distinguishing  words,  if  there  be,  they  must  be  the 
woi*ds,  *^  issue  of  any  such  child  or  children."  It  will 
probably  be  contended  that  it  is  to  be  construed  as  mt 
estate  tail  to  die  children  of  T.  G.  Smith  ^nd  that 
if  so,  the  remainder  to  the  daughters  is  a  vested  re- 
mainder, and  not  barred  by  a  recovery.  For  if  an 
estate  be  given  to  a  man  and  his  heirs  generally,  and 
there  be  a  limitation  over  in  case  he  die  without  issue 
of  his  body,  that  reduces  the  heirs  general  to  mean 
heirs  of  his  Body.  It  is  a  question,  whether  this 
devise  does  not  mean  heirs  living  at  the  decease  of 
7^.  G.  Smith.  If  the  language  were,  **  in  case  my  son 
shall  die  without  leaving  behind  him  any  child  or  chil- 
dren, or  issue  of  any  child  or  children,  and  had  stopped 
there,  it  might  mean,  living  at  his  decease,  and  fall 
within  the  case  of  Porter  y.  Bradley  {b)^  where  the 
words  "  behind  him"  made  the  distinction.  Keilley 
V.  Fender  (c),  and  Roe,  on  Demise  of  Sheers^  v.  Jeffery.  (d) 
All  hold,  that  where  any  trifling  circumstance  aids  that 
construction,  the  meaning  may  be  confined  to  a  dying 
without  issue  living  at  the  death  of  the  tenant  for  life. 
Fairfax  v.  Heron  (^),  is  the  first  case  in  which  the  word 
•*  leave"  without  more,  confines  the  failure  of  issue  to 
the  time  of  the  decease  of  tenant  for  life.  Here^  in  like 
manner,  the  limitation  over,  is  to  take  effect  from  and 
after  the  decease  of  the  tenant  for  life.  Lord  Mansfield 
says,  the  word  heirs  cannot  have  two  meanings  in 
different  parts  of  the  same  will :  that  is  too  strong  a 
proposition;  but  the  same  word  shall  not  have  two 
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diArent  meanings  in  the  same  instrument  without  a 
necessity.  Here  the  defendant's  construction  calls  .on 
the  Court  to  give  two  different  interpretations  to  the 
word  issue^  to  support  it.  If  the  Court  should  deem 
that  there  is  any  estate  tail  in  this  case,  the  Plaintiff  is 
in  a  condition  to  contend  that  T.  G.  Smith  took  an 
estate  tail,  in  order  to  carry  into  effect  the  testator's 
general  intent;  for  if  not,  the  portion  of  either  of 
the  tenants  in  common  dying,  would  go  over  to  a 
stranger  from  the  other  children  of  T.G. Smith:- the 
intent,  however,  is  dear  that  no  part  of  it  should  go 
over,  while  any.  issue  of  T.  G.  Smith  remain:  the  general 
intent  must  prevail,  though,  the  particular  intent  be 
thereby  defeated.  Docy  d  Cock^  v.  Cooper  (a\. Robinson 
V.  Robinson  (6),  Doe  v.  Applin  (r),  Doey.  Smith  (d),  are 
in  point.  It  is  in  so  in  all  cases  where  there  are 
tenants  in  common  with  remainder  over,  and  without 
cross  remainders.  .  The  Courts  have  said,  we  cannot  * 
imply  cross  remainders  between  more  than  two,  and 
there  may  be  more  than  two  issue;  therefore  an  estate 
tail  must  be  given  to  the  father.  In  Doe  y.  Cooper^  the 
words  from  which  it  was  attempted  to  imply  cross-re- 
mainders were  the  same  as  here^  and  the  argument 
did  not  prevail.  In  Doe  v.  Abey  {e\  there  was  an 
instance  of  an  estate  in  common,  with  benefit  of  sur- 
vivorship. In  Furze  v.  Weeks  {/),  it  was  lield  a  joint 
tenancy.  Therefore,  T.  G.  Smith  either  took  an  estate 
for  life  with  contingent  remainders  over,  which  he 
might  bar,  or  an  estate  tail,  which  also  he  might  bar  by 
his  recovery.  As  to  the  second  will,  there  can  be  no 
authorities  on  it.  It  is  all  rendered  intelligible  by 
putting  in  a  parenthesis  the  words  <^  excepting  the 
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kouse  and  Itinl  whidi  I  boi^ht  of  my  fiither's  tmsteei 
St  Bitinwell,  iog^tiuat  with  the  fiinritore  thereof.'' 

'  f  or  the  ]>ofeiidant  it  was  argued,  that  T.  G.  Smiti 
took  only  an  estate  for  life,  and  that  there  was  a  remai»« 
der  in  tail,  expeetaht  an  his  decease,  to  ali  his  cfail<kea 
except  the  eldest  son,  (supposing  there  should  be  two 
dr  more  besides  him,)  as  tenants  in  comnion,  irith  crosa 
remainders,  with  a  vested  remainder  in  fee  to  die 
dacigbters;  and  if  so^  the  reooi^eiy suffered  by  7*.  OnSmUkf 
the  tenant  for  life,  would  be  inoperative  to  cut  off  tb^ 
totail/  No  one  could  purposely  have  wopded  the  will 
more  directly,  to  prevent  the  first  taker  fit>m  taking 
more  than  a  life  estate.  First,  it  is  devised  to  hintftur 
life.  Th^re  are  many  instances  wh^e  that  estate  i# 
enlarged,  but  here,  if  the  ^rst  tak;^s.es|fite^were^qfi* 
larged,  tliere  are  three  clear  |nten(s.Sritstrat^».  ^«  Thf 
eldest  son  would  be  let  in  as  heir  \vl  v^j^^yAyam,  the  tes^ 
tutor  has  excluded  by  express  words.  X^  addition  there 
is  the  circumstance  of  a  tenantcy  in  cpmmon.  The 
doctrine  of  seeing  a  fancied  general  intent  to  control  the 
particular  intent,  has  been  carried  much  too  far.  In 
Souihbjf  v.  SUonekouse  (a),  a  will,  made  by  a  feme  covert 
with  power  to.  appoint^  devised  '*  to  my  husband  for  life 
the  profits  of  my  estate  at  B*  and  C,  and  after  the  death 
of  my  husband,  I  give  my  said  estates  to  |ny  cbildrcxi,  if 
I  should  leave  any,  to  survive  me,  but  in  case  I  should 
leave  no  such  child  or  children,  nor  the  issu^  of  such 
child  or  children,  and  after  the  decease  of  my  dear  hosr 
band,  I  give  the  said  estates  to  «7.  ^utftm,  making  him 
hereby  sdle  heir  of  this  my  will''  The  question  wac^ 
whether  the  children  took  a  fe^  or  whether  there  wa9 
an  estate  tail  with  tt,  vested  remainder  in  fee  to  Hutton. 
It  was  held  clear  by  both  sides,  that  <<  my  said  estates" 
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itaceaafficitot  to  carry  the  iee.    She  left  a  child  wiio  iiup^       1816. 
vived  her,  and  died  an  infant.     It  was  iuiiiied-  on  for'  the 
Plaintiff,  (the  heir  at  law  of  the  appointor,)  that  the  chiU 
took  an  estate  tail»  but  that  the  fee  did  not  pe»  either  to 
ihe  heir,  or  to /&//ait.  The  undeinsiafeed  that  the  iiifiui| 
took  an  estate  in  fee,  as  nnder  a  devise  of  a  fee  widi 
a  .double  aspect,  according  to  LodiingUm  t*  Kg/mk 
jU)rd  Hardwicke  was  dear  that  the  cbihl  took  an 
citate  tail  by  this,  though  an  imperfect  #111 ;  he  cites 
JF&fh  Y.  Cfuqman.  (a)  hofrd'Hfrdmfie, there  too,  ood* 
liidered  whether  the  children  would  take  joint  estates^ 
and  be  says,  if  they  took  a  fee^  they  must  have  tabm 
as  joint-tenants,  and  he  states  the  difficulties  itftasd* 
ant  ^  on  such  a  construction.    It  is  part  df  the  Plain* 
tiff's  argument  fer  an  estate  tail  to  the  fetber,  that  if 
estates  tail  are  given  to  the  duldren,  and  the  remainder 
<nrer  is  limited  only  on  the  decease  of  all  the  cfaifaifcn 
without  issue*  if  there  be  three  or  more,  and  one  dies 
Vrtthout  isBU^  nothing  in  the  will  gives  it  over  to  the 
other  children»  nor  yet  to  the  dau^ters,  who  are  to 
.take  only  on  failure  of  all  the  son's  ^ildren.     If  the 
chil^jpen  c^  T.  G.  Smith  take  as  joint-tenants,  it  ronoves 
.that  difficulty,  for  the  survivor  woutd  take  the  whole, 
.and  it  is  provided  how  the  jparts  of  those  who  die  sbaH 
be^i^posedot  Ifthis  be  a  ccmtingent  fee  to  the  children, 
it  'Ci^not  be  axgued  for  a  moment  that  there  can  be  a 
vested  re^iainder  over.  The  rule  against  implying  cros^ 
reflsaindevs  between  nore  than  two  has  been  Umg  since 
ffd4xad»  espedally  la  the  cbm  where  the  Kjpfiitatioii  over 
is  oC  the  whde  estate^  which  circumstance  alone  has 
been  deemed  sufficient   to  rai^   the   piesumpdoB. 
Where  the  testator's  intent  is  tha(  the.  whole  estate  k 
to  go  <nrer  togetbcar,-  cross  remaindfrs  sh#ll  be  imr 
plied  in  the  mean  time.    In  J)o€$  Lasee  qfGoi^geSf  v. 
JVebb  {b)y  it  was  held  that  wherever  an  intent  was  to  be 

(a)  I  P.  fFmj.  663.  (i)  JnUf  L  S34« 
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collected,  that  there  should  be  cros]»  remainders,  though 
not  said  in  express  words  it  should  be  so.  And  in  Doe 
V.  BumsaUj  Lord  Kenyon  himself  inclined  to  that  doc- 
trine, and  agreed  that  cross  remainders  might  be  im- 
plied between  more  than  two.  No  reason  why  they 
may  not  be  implied  between  three  or  more,  was  ever 
given,  except  the  insufficient  one,  that  it  would  create 
confusion  m  calculating  the  shares.  Here  it  is  intended 
that  all  should  go  over  together,  and  that  Ann  and  Mary 
Smith  were  to  take  the  whole,  or  none.  It  is  objected,  that 
the  Defendant's  construction  uses  the  word  issue  in  two 
senses.  There  is  no  ground  for  the  remark:  the  imme- 
diate offspring  of  T.  G.  Smitk  are  called  children,  a  de^ 
signatio  personii^  and  all  the  descendants  of  the  children 
are  comprehended  under  the  term  itsue ;  if  a  son  of  T. 
G.  Smilh  were  to  die  leaving  issue,  that  istoe  would 
stand  in  loco  parentis^  and  take  per  stirpes.  If  the 
estate  for  life  to  T.  G.  Smith  were  omitted,  and  suppos- 
ing this  were  merely  a  devise  to  the  child  of  T.  G.  Smitk 
in  fee,  and  afterwards  over  in  default  of  issue  of  that 
child  of  T>  G.  Smithy  it  is  the  ordinary  case  of  a  fee,  cut 
down  to  an  estate-tail,  by  the  words,  <*  without  leaving 
issue"  of  such  child,  after  the  devise  to  him  andhis  heirs. 
The  testator's  object  was,  to  give  7.  G.  Smith  an  estate 
for  life ;  to  give  his  children  and  the  issue  of  his  chil- 
dren t&  the  remotest  posterity  estates-tail,  and  in  the 
event  of  their  failure,  then  over  to  his  two  daughters. 
In  thig  point  of  view  it  does  not  controvert  Loddington  v. 
Kyme^  but  falls  within  SotUhby  v.  Stonehouscy  and  Dogy 
on  Demise  ofBamardi  ^*  Reason,  (a)  In  the  latter  case 
it  was  held  an  estate-tail  iii  the  children,  with  a  vested 
remainder  in  J.  H.  There  the  estate-tail  in  the  chil- 
dren was  created  by  the  words,  <^  in  case  my  said  niece 
shall  die  without  issue  of  her  body,  then  living,  or  in 
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all  such  issue  shall  die  without  issue:"  the  decision 
was,  not  that  the  children  took  a  fee,  but  a  vested  re- 
mainder in  tail,  created  by  the  word  '^  issue"  used  after- 
wards: it  might  as  well  be  said,  that  the  word  '^  issued' 
waa  used  in  two  senses  there,  as  children  of  children,  and 
descendants  of  them.  Wealthy^  on  Demise  of  Manley^ 
y.  Bosuill.  (a)  Devise,  in  case  ray  son  T.  M.  happen  to 
die  before  he  is  married,  my  will  is  that  ray  lands  shall 
descend  equally  to  my  two  daughters  a|id  their  hein^ 
and  if  they  die  unmarried,  or  there  be  no  issue  of  their 
respective  marriages,  then  to  my  nephew.  It  was  held 
that  the  daughters  took  an  estate-tail.  So,  in  BomiUy 
V.  James  (6),  which  point  the  Court  expressly  decides, 
the  estate  in  fee  first  given  is  narrowed  down  to  an 
estate- tail.  Termy^  on  Demise  of  Agar^  v.  Agar,  (c)  De- 
vise to  John  Agar  and  his  heirs  for  ever,  of  a  certain 
part  of  the  estate^  and  of  nine  other  closes,  on  condition 
to  pay  the  testator's  daughter,  EUz.  Agar,  iiLper  ann^ 
<<  and  in  case  my  son  and  daughter  both  happen  to  die 
without  having  any  child  or  issue^  then  to  my  nephew 
Richard  Agar :"  though  the  estate  first  given  to  JC  Agar 
was  to  him  and  his  heirs,  yet  as  the  subsequent  words 
were  '^  in  case  he  shall  die  without  having  any  child  or 
issue,"  tliat  made  it  an  estate-tail,  not  an  executory 
devise  over  on  a  contingency  with  a  double  aspect ;  but 
a  remainder.  If  any  number  of  limitations  be  in  a 
course  of  succession,  (for  there  can  be  no  succession 
after  a  fee,)  they  are  aU  contingent  remainders,  and  not 
executory  devises.  Goodright  v.  Dunham  is  in  one  view 
an  authority  for  the  Defendant;  for  the  words  were 
there  stronger  to  give  J.  Laming^  than  here  to  give 
TmG.Smithj  an  estate-tail,  viz.  <^  in  case  J.  JL  (the  tenant 
for  life)  die  without  issue."  All  the  cases  cited,  or  to 
!}e  found,  turn  on  the  event  of  the  first  taker,  the  de- 


(a)  Caj.  ic/np,Hard<w,  258. 
{b)   Antcy  VI.  263. 


{c)  n£a/tfis$- 


1816. 


Smith 

HORUXX. 


visec 
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1816*.       vificie  for  life,  dying  without  issue^  or  without  leaving 
issue ;  and  wherever  it  is  to  go  over  on  his  liot  ^^  leav- 
ing issue,"  that  makes  him  tenant  in  tail,  though  he 
had  before  a  vested  estate  of  inheritance.    In  Doe  v. 
BiumsM{a^  there  was  not  merely  the  indefinite  failure  of 
issue,  there  was  the  dying  under  twenty^rone.     Here  the 
fiiilure  of  issue,  is,  of  any  issue  to  the  remotest  poster 
rky.     This  is  a  dear  vested  remainder  in  the  dau^* 
ters  of  the  testator,  wiio  were  in  nse  at  the  time,  sub* 
ject  to  be  devested,  as  the  sons  from  time  to  time  were 
born.    It  is  a  criterion,  that  if  both  the  Ihnitationa 
.  may  rest^  it  cannot  be  a  contingency  with  a  douUe 
•speot,  or  omcurrent  rem  wider.   No  doubt,  if  a  son  of 
T.  G.  Smith  had  been  bom,  the  estate  would  have  vested 
in  him.     Mr.  Feame  {b )  comments  on  the  case  of  Gul^ 
liver  v.  fncket  {e)y  (which  was  a  devise  after  the  testator's 
wife's  death  to  such  child  as  she  was  then  enceint  with, 
and  the  heirs  of  such  child,  but  if  such  child  should  die. 
under  twenty-one  years,  leaving  no  issue  of  its  body,  the 
estate  to  go  over) ;  if  the  child  there  were  never  born, 
then  the  remainder  over  was  to  vest;  if  the  child  were 
bom,  then  the  fee  was  to  vest  in  the  child,  but  if  the 
child  were  bom,  and  died  under  twenty-one,   both 
would  vest,  which  can  never  be  true  of  a  contingent 
remainder.     Mr.  Feame  observes,  that  it  was  good  as 
an  executory  devise,  because  it  was  to  takeefiect  within 
the  time  the  law  prescribes,  if  at  all,  and  that  the  num^ 
ber  of  contingencies  was  not  material,  and  the  Court 
were  obliged  to  confine  those  words  to  the  time  of  the 
decease  of  the  life  in  being,  this,  therefore,  wookl  be  a 
good  executory  deyise  according  to  GtdHoer  v.  Widcei* 
It  may  be  good  as  an  executory  devise^  though  there 
are  preceding  estates  capable  to  support  it  as  a  Gontinr 
gent  remainder.   Doe,  Lessee  of  Giltnath  v«  Eby  is  sub- 

(a)  3  fFils.  S4I-  W  I  H^iU.  I05. 

{b)  Feamt,    Executory  J)^ 
wsiif  6  edit  396. 

ject 
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jcct  to  the  lame  mavffer  as  Goodwrighi  v.  Dumkam.  18I6. 
There  H.  G.  UKk  oaiy  aa  estate  for  life,  with  remainder 
awev  if  H.  Giloeg^  not  if  the  children,  shall  hate  no 
i«ue^  and  the  distinction  is  taken  by  Lawrtnce  J.  In 
the  judgment,  he  points  at  it  directly,  and  says  the 
Ktnitation  orer  is  in  de&ult  of  the  persons  themselTes, 
and  not  of  their  heirs.  The  words  <*  leaTing  any  law* 
fiilly  begotten  isaue,"  do  not  nean  at  any  particular  time^ 
but  a  general  and  indefinite  fiului«  of  issue.  Forth  t. 
Chapman  has  always  been  considered  as  a  great  lending 
case,  and  in  Crooke  r*  Dewmdes  (a),  it  was  much  oonsi- 
derad  by  Lord  Eldan  Chancdior,  who  sayt  he  had 
heard  it  cited  for  years,  and  by  Lcnrd  Keryon  himsdf^ 
and  never  knew  it- shaken.  As  to  the  second  unintelli*- 
gible  will,  the  words  ^^  property  real  and  personal"  would 
pass  the  fee  to  the  two  children  as  tenants  in  common^ 
and  if  one  had  died  after  the  testator's  decease  the . 
whole  would  have  gone  to  the  other.  But  not  so  her^ 
altfaoi^h  it  is  said  that  there  sore  words  here^  which 
shew,  that  the  testator,  tliough  he  has  created  tenets 
in  common,  has  added  (he  benefit  of  survivorship* 
BagmM  v.  Dry.  (b)  The  devise  to  G.  Smith  must 
be  construed  by  taking  out  of  the  will  all  exosgi  that 
which  is  intended  to  be  devised.  The  exception  is 
difficult  to  understand:  it  must  be  excepted  out  of 
•'WMliing  in  which  it  was  iocluded ;  the  excepted  part 
■ever  wa*  in  the  occupation  of  Jos.  Tilleyt  therefore  it 
eonid  not  be  excepted  out  of  the  land  in  the  occupation 
of  <^  Tittey.  It  could  not  mean  any  thing  elssv  but 
^  eioxpt  it  altogether  out  of  the  will:  if  it  be  leadthus, 
tiiat  he  '<  bequ^ths  all  his  property  real  and  personal 
to  his  two  children,  provided  that  Geo.  Smith  take  the 
fiuin  at  B.  in  the  occupation  of  J.  Tilfy :  I  leave  to 
them  in  common,  and  the  longest  liver  in  fee-simple ;" 
the  will  isinsensibl^ :  but  the  interpolation  of  the  i\rord 

(a)  9  fVi.  S95.  003.  (*)  X  P.  Wms.  700. 

«  which'' 
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**  which"  after  the  words  "  furniture  thereof,"  makes 
the  whole  intelligible.  Then  the  effect  of  it  is,  ^^  one 
part  I  devise  to  my  children,  as  tenants  in  common,  the 
other  part  I  devise  to  my  children,  as  tenants  in  common, 
with  benefit  of  survivorship."  The  testator  knew  what 
would,  and  what  would  not  survive,  as  appears  by  his 
wiU.  Why  should  he  insert  any  exception  at  all,  if  he 
did  not  wish  to  give  this  part  differently  from  the 
rest  ?  His  meaning  is,  **  as  to  the  house  and  the  land 
which  belonged  to  my  father's  trustees,  I  mean  that  the 
longest  liver  should  have  them  by  survivorship."  The 
word  <^  which"  at  first  stood  in  the  original  will  following 
the  description  of  the  house ;  then  the  testator  struck  out 
die  word  "which,"  in  order  to  interline  the  words  "  toge- 
ther with  the  fiimiture  thereof,"  but  accidentally  omitted 
to  replace  the  word  "  which"  after  them,  as  he  intended 
to  do.  But  supposing  the  word  "  which"  omitted,  it  is 
intelligible,  though  not  good  grammar.  If  the  Defend- 
ant's argument  on  the  first  will,  is  right,  nothing  de- 
vised by  the  first  will  passed  by  the  second ;  but  as  to 
the  other  property  devised  by  the  second  will,  G.  Smitk 
took  only  one  moiety  of  what  the  testator  says  he  bought 
from  his  Other's  trustees. 


Arguments  in  reply.  In  Doe  v.  Cooper  the  words 
**  the  same  premises"  were  held  not  to  carry  cross-re- 
mainders, and  none  can  be  implied  here.  But  cross- 
remainders  would  not  help  the  Defendant,  for  if  there 
were  four  children,  three  sons  besides  the  eldest,  and 
the  three  die  without  issue,  leaving  the  eldest,  no 
cross-remainder  to  the  eldest  would  arise,  yet  the  estate 
would  not  go  over,  because  there  is  still  a  child,  and 
may  be  issue  of  a  child.  GvUiver  v.  Wicket  does  not 
apply,  (and  it  is  stated  in  Wilson  that  three  Judges  of 
this  Court  held  the  contrary).  It  was  unnecessary  there 
to  decide  whether  it  was  an  executory  devise  or  a  con- 

14  tingent 
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tiiigent  remainder;  and  the  Judges  do  not  affect  to  de« 
ckle  it :  if  any  estate  were  given,  it  sufficed*  These  are 
both  equally  contingent  remainders.  One  or  other  of 
them  must  start  at  the  decease  of  T.  G.  Smith:  either  is 
equally  supported  by  the  estate  for  life  of  71 G.  Smiik. 
This  is  a  perfect  example  of  a  contingency  with  a  double 
aspect.  Doe  v.  Reason  is  referred  to,  only  for  the  strong 
terms  there  used,  to  shew  how  clearly  it  was  intended 
that  there  should  be  a  general  &ilure  of  issue^  a  studied 
care  that  it  should  be  manifest. .  That  therefore  is  not 
like  this  case,  where  from  the  solitary  introduction  of 
this  word  <^  issue"  in  one  clause,  the  whole  conclusion  is 
to  be  built,  that  the  estate  is  not  to  go  over  on  the  fiulure 
of  the  children  and  grandchildren  at  the  decease  of  the 
first  taker,  but  in  failure  of  issue  generally.  The  case 
of  SotUhly  V.  Stonehouse  is  not  applicable  to  the  present 
case,  where  the  Plaintiff  contends  that  it  is  necessary  to 
give  an  estate-tail  to  the  first  taker,  because  those  com- 
ing after  take  in  common.  In  SoiUhby  v.  SUmdumat  the 
Lord  Chancellor  lays  great  stress  on  the  inconvenience 
of  the  joint-tenancy  in  fee,  and  all  his  reasons  torn  on 
the  inconvenience  of  survivorship,  which  do  not  apply 
here.  Wecithy  v.  Bosvill  does  not  resemble  this.  The 
Defendant's  counsel  in  vain  deny  that  they  use  the  word 
**  issue"  in  a  double  sense.  If  the  latter  words,  ^^  issue  Of 
any  such  child,"  had  not  been  here,  this  would  have  been 
precisely  the  case  of  Goodright  v.  Dunham*  Those  words 
being  here^  if  the  testator  meant  that  any  issue  of  the  chiK 
dren  should  take  a  fee,  there  is  no  difficulty  in  it  The 
Court  will,  if  they  can,  avoid  that  construction  which 
would  leave  one  of  the  issue  of  T*  G.  Smith  wholly  un- 
provided for;  namely,  in  case  one  of  the  children  should 
-die,  liTing  T.  G.  Smithy  and  leaving  a  child;  but  whatr 
•ever  that  hardship  be,  that  unprovided  grandchil4 
wofdd  no  mcMre  take  an  estate-.tail  on  the  Defendant's 
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constraction,  than  take  the  lee  oh  ffie  PUantiflTfi  ton* 
stniction.  The  testator  has  introdnceil  thd  -^M^cyrd 
^  nsne''  !nto  the  second  clause  only,  and  jw^itii^  the 
ftrsty  and  if  ^  issue''  means  grandcliild,  whether  heha* 
used  it  so  efiectively  as  to  enable  that  graxidcbild  t^ 
take,  or  not,  yet  it  mil  not  cut  down  the  fee  before 
4nreated.  Tenny  r.  Agar  henrs  no  analogy  to  this  casei 
It  is  allied,  that  in  all  other  cases  the  estate  is  to  go 
over  on  the  decease  of  tbe  first  tdier  withont  issae; 
me,  on  the  decease  of  -the  children  of  the  first  taker 
iHtkout  isnxe.  *  What  distinction  this  makes,  is  not  in- 
triligtble:  the  question  is,  who  takes  the  estate-tail?  It 
is  a  peHtw  principiij  to  say  it  goes  over  on  the  extinct 
tion  of  the  issue  of  the  first  tenant  in  tail ;  the  whole 
question  is,  nrfiether  they  are  tenants  in  tail  or  not.  If 
It  be  an  estate-tail,  the  remainder  is  a  vested*remainder, 
beoausc  there  remains  some  portion  of  the  fee  to  be 
given.  The  words,  **  leaving  issue,"  mean  an  indefi- 
nite imSuve  of  issue,  and  then,  there  is  no  tenancy  in 
tail,  and  the  contingent  remainders  are  destroyed;  but 
if  it  be  a  tenancy  in  tail,  it  is  barred  by  die  recovery. 
As  to  the  will  of  T.  O.  Smithy  it  may  be  inferred  from 
the  testator^s  striking  out  the  word  *<  which,'*  that  it 
<}tight  not  to  be  ther%  and  was  purposely  cancelled ; 
imd  the  ai^uroent  is  stronger  for  its  absence,  than  if  it 
had  never  been  there.  It  is  said,  there  is  no  reason 
why  the  testator  should  except  the  house  bought  of  his 
inker's  trustees  out  of  the  operation  of  his  wiU.  There 
may  be  none^  there  is  none  apparent,  but  the  testator 
hm  done  it,  and  the  consequence  is,  he  dies  intestate  as 
to  that  part  This  brother  and  sister  being  illegitimates 
«ou1d  not  Bscoeed  to  eaeh  other,  and  therefore  there 
was  a  reason  why  he  shoold  give  them  an  estate  m  com^ 
aiony  with  a  clause  of  snrvivorsfaip.  The  parenthesis 
alone  makes  it  inld[%il>k«  GnunmarmustatjJlavienU 
be  Tidbtod.    At  least,  it  is  an  ill-formed  sentence ;  but 

there 
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Ante  is  no  case,  where  a  word  itrack  out  by  the  testa*        1816. 
tor,  hat  been  replaced  by  the  Court. 

Cur.  adv.  vtdi. 

The  following  certificate  wa»  afterwards  sent  to  the 
Court  of  Chancery. 

This  case  has  been  argued  before  us :  we  have  con* 
iidered  it,  and  are  of  opinion, 

First,  That  the  testator  Thomas  Grace  Smith  had,  at 
the  time  of  making  his  will,  and  at  the  time  of  his 
death,  an  estate  for  life  only,  in  such  part  of  the  Bittet* 
wtU  estate  as  was  not  purchased  by  him  of  his  father's 
tmstees* 

Secondly,  We  find  it  very  difficult  to  ascertain  the 
true  construction  of  a  will  so  strangely  worded  as  this 
will  of  Thomas  Grace  Smith  is,  but  after  the  best  con- 
sideration we  could  give  it,  we  are  of  opinion,  that  the 
Plaintiff  George  Smith  takes  under  the  will  of  Thomas 
Grace  Smith  all  his  property,  both  real  and  personal, 
and  his  whole  estate,  and  interest  therein. 

V.  GiBBS. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH, 


Ward  v.  Nethercoate.  Nov.  6. 

nPHE  Plaintiff,  in  the  affidavit  whereon  he  had  held  wbereaPlaia* 

the  Defendant  to  bail,  described  himself  as  being  tiffaucdin 
of  Kennngtorij  yeoman ;  he  sued  in  this  cause,  as  he  ^^^,1^^  ^^J 
had  in  many  others  against  the  same  Defendant,  in  unknown  to 

the  Defendant, 
mad  hii  ttnraHit  fftlned  to  disctMe  it,  the  Court  ordered  thit  the  affixing  a  notice  of 
oMewaafls  of  bail,  and  notice  of  this  rale,  ia  the  pcothonotary's  office,  should  be  good 
lerrice. 

ToL.  VII,  L  person. 
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person,  without  the  intervention  of  any  attorney ;  after 
diligent  enquiry  made  at  Kensington^  the  Plaintiff  could 
not  be  found  resident  there,  and  his  abode  was  un- 
known to  the  Defendant ;  and  a  messenger,  who  had 
on  some  other  business  brought  a  letter  from  the 
Plaintiff  to  the  Defendant's  attorney,  and  on  whom  the 
latter  then  served  notice  of  justification  of  bail,  had 
refused  to  disclose  the  Plaintiff's  residence;  under 
these  circumstances  on  the  motion  of  Vaughan  Serju 
for  the  Defendant,  the  Court  granted  a  rule  m'st,  that 
the  putting  up  in  the  protbonotary's  office  a  notice  of 
allowance  of  bail,  should  be  good  service,  and  ordered 
that  in  the  meantime  proceedings  should  be  staid,  and 
that  tlie  putting  up  notice  of  this  rule  in  the  protho- 
notary's  office  should  be  good  service  thereof. 


Nov*  y* 


Lewis,  one,  &c.  v.  Shelley, 


Where  an  at- 
torney has 
waved  hit  pri« 
Tilege  to  sue 
ia  MuldUjext 
by  laying  the 
venue  in  an- 
other county, 
he  cannot  avail 
himself  of  his 
privilege  to 
amend  by 
changing  the 
venue  to  MU' 
dUiex. 


TTHE  Plaintiff  was  an  attorney  residing  in  the  country: 
he  sued  by  attachment  of  privilege  returnable  in 
Trinity  term  last,  and  instructed  his  agent  to  lay  tiie 
venue  in  Middlesex.  The  agent,  however,  laid  the 
venue  in  Kentj  in  which  county  the  Defendant  and 
witnesses  lived,  and  the  transaction  arose.  The  De- 
fendant did  not  plead  until  the  27th  Jid/y^  when  it  wa& 
too  late  for  trying  the  cause  at  the  Kent  summer  assizes 
1816. 

Vaughan  Serjt.  now  moved  to  amend  the  declar- 
ation by  changing  the  venue  to  Middlesex,  observing, 
that  it  could  not  prejudice  the  Defendant  in  point  of 
time,  for  a  trial  in  Middlesex  could  be  sooner  had  than 
in   Kent:    it  was  also  a  sufficient   reason,   that  the 

*9  Plain- 
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Plaintiff  wished  to  avail  himself  of  his  privilege  by        1816. 
suing  in  the  Court  where  he  was  supposed  to  be  alwayis 
present.     To  shew  that  the  amendment  might  be  made 
in  this  stage   of  the  cause,   he  cited  Cooke  v.  ^one^ 
Barnes. 


Per  Curiam,  The  Plaintiff  has  waved  his  privilege, 
which  may  be  called  an  odious  privilege,  (not  speak- 
ing with  reference  to  this  particular  instance,)  in 
regard  to  the  Defendant,  and  has  laid  his  action 
in  that  county,  where,  in  respect  to  the  Defendant, 
it  ought  to  be  laid;  and  wc  think,  that  as  he  has 
once  waved  it,  there  is  no  ground  for  bringing  the 
%'cnue  back. 

Rule  refused. 


Rogers  and  Another  v.  James.  jvcw.  7. 


ri  "1 


I  ^HIS  was  an  action  brought  by  the  assignees  of  a  A  conuninion 
bankrupt   to   recover  certain   property,   and   on  ^  o™™!* 
the  trial  of  the  cause  at  the  Wiiichester  summer  assizes,  ported  on  a 
1816,  before  Par*  J.,  the  Plaintiffs,  in  order  to  sup-  <lebtdueto 
port  their  title,  gave  evidence  of  a  commission  of  bank-  creditor  in  the 
mpt  which  had  issued  on  the  petition  of  the  Plaintiff  character  of 
jRogerSi  founded  on  a  debt  which  had  been  due  to  Mrs.  fh^^^^^i 
Sogers  deceased,  in  her  lifetime,  and  to  which  he  made  have  not  ob- 

title,  as  her  executor;  but  the  only  probate  of  her  will  ^nc<*apro- 

«  ,  ...  bate  on  a  suffi- 

which  he  had  sued  out  before  the  commission  issued,  cient  sump  at 

bore  a  stamp  denoting  an  insufficient  duty  for  the  value  the  time  when 

the  commission 

issuedy  if  he  af- 

ttrwaidi  obtaini  a  valid  probate,  for  that  has  relation  back  to  the  testator's  death. 

L  2  of 
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of  tl^e  iSeots  of  the  testatrix;  and  when  the  Plamtifls 
had  in  a  former  action  sued  the  same  Defendant  fqi:  tht 
present  demand,  they  had  been  nonsuited  on  account  of 
the  insufficiency  of  the  duty  denoted  by  the  stamp  on 
the  probate,  which  disabled  the  Plaintifis  from  giving 
the  probate  in  evidence.  The  Plaintiff  Sogers  had 
now  obtaiped  a  staimp  to  be  i^ffixed  tp  the  probate^  de- 
Opting  a  larger  and  sufficient  duty,  which  he  had  ^iaot 
paid;  but  Pell  Serjt  for  the  DefencUii^  objected*  tjb^t 
inasmuch  as  the  Plaintiff  Rogers  had  not  that  availt4>lt 
pirobate  when  he  sued  out  the  commission  of  bankrupt 
upgn  his  oath  of  the  debt  then  du^  to  him  aa  executort 
be  had  not  such  a  debt  then  due  to  him,  as  would  snp* 
port  the  commission ;  and  that  the  Plaintifis  must  there^ 
fore  be  nonsuited.  Park  J.  was  of  opinion  that  the 
right  being  vested  in  the  executor  by  the  will  of  the 
testatrix,  the  valid  probate,  when  obtained,  had  relation 
back,  and  shewed  that  such  a  debt  was  due  to  the 
Plaintiff  ^^^5  at  the  time  the  commission  issued,  and 
the  Plaintiffi  obtained  a  verdict. 

Pell  now  moved  to  set  aside  the  verdict  and  enter  a 
nonsuit,  or  have  a  new  trial,  upon  the  same  ol^aotion, 
contending  that  this  was  not  like  the  ordinary  oase  of 
m  action  commenced  by  an  executor  before  probata 
wherein  if  probate  be  obtained  pending  the  causey  it 
suffices:  for  he  argued,  that  if  it  had  been  made  kno»i| 
to  the  Lord  Chancellor  before  the  oommisdon  issucKJ^ 
UuA  the  petitioning  creditor  derived  hk  right  to  the 
debt  through  a  probate  which  bad  an  insufficient  sttpim 
he  would  never  have  permitted  the  conunission  to  i^aut; 
and  if  the  same  £Eict  had  been  disclosed  to  the  hotd 
CShancelbr  after  the  commission  had  iasuedi  he  woidd 
have  superseded  the  commission.  He  admitted  he  had 
fiumd  na  decided  case  in  point,  but  the  piinciplA  ofihe 

bankrupt  laws  required   that  a  petitioning  creditor 

6*  should 
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slloidd  be  fblly  mnd  completely  invested  with  fill  hii       1816. 
l^gal  rights^  befbre  any  cotnmiflBkm  could  ptopatlf  kMi 
on  hil  petition. 


RocdM 


V. 


\i  Court  unanlmoittly  were  dear  thtt  the  probMS 
the  additional  stmmp  affixed,  Madd  the  Pkdtitilt'B 
title  perfect  by  relation,  and  they  instanced  the  Ca^  Of 
deedi^  which,  urider  the  late  statotc^  and  of  agree- 
ments, which,  at  all  tiiiles^  if  written  on  no  staA^  or  dtt 
ifaafficient  stamp,  were  made  good  by  afbdng  k  stemp^ 
cr  an  additional  stamp,  i^hhont  fredi  eKecntion  by  the 
pir^f  s  and  Parki.  died  Thy/^  yriPr(Mir9(d%  as  being 
iagMMnt^  abd  they 

Refosed  the  RnUl. 

{a)  %MauUiff  Selqu.sS3» 


Benton  v*  TnoRNHiLL,  late  Sheriff  of  Norfolk^      Nov.  s. 

T  N  trover  against  the  sherifiF  for  goods,  upon  the  trial  Aianner  ga^ 

before  Oibbs  C.  J.  at  the  Norwich  summer  assizes,  ^J***?,^^ 
,.  ,-•  ...ofall  hit  nnxh 

1810,  It  i^peared,  that  SparroWf  a  farmer,  had  bor-  bg  stock  to 

rowed  of  the  (^lainti^  who  was  his  brother-in-law,  cer-  lecure  a  debt, 

tiun  sunis,  for  the  balance  whereof  he  was  indebted  to  |,  *  ^^5-. 

him  in  dioo/.,  and  was  also  indebted  to  WiUett  in  6oo/.  took  pones- 

The  Piamtiff  sent  his  son,  who  had  been  in  the  habit  of  •;<>"'  ^^  ^ 

occasionally  residing  there  as  a  guest,  to  Sparroafs  f ^^^^  ^y^  j^ 

house,  to  obtain  from  him  a  bill  of  sale  of  his  farming  converted  the 

stock,  as  security  for  the  debt.   5«i/tw  the  son  obtained  •tock'*»«^*« 

^  .  vendor  alto 

a  bill  of  sale  of  all  Sparrcnxf%  efiects,  dated  26th  Septem^  continued  to 
far,  and  expressed  to  be  in  consideration  of  600/.,  but  retideon  the 

,  farm*  and  ez- 

eccited  acts  of  ownenhip  over  paii^  ef  tilt  stock :    H^Id  tfiac  the  debt  being  bwA 
fde  doe^  and  the  biQ  of  sale  taken  with  a  view  to  recover  that  dd>t»  the  jiny  were 
wairanted  in  finding  the  bill  of  sale  good  against  a  judgment  creditor  taking  the 

L  3  not 
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1816.       not  including  his  lease  of  his  farm;  ^nd  on  28th 5^/« 

^  ^  he  took  possession  of  all  the  stock.     The  goods  could 

Bbnton  ^  •  ,  ° 

<2;.  not  at  that  time  have  been  sold  to  advantage.     If  the . 

Thorkhill*  goods  could  have  been  sold  to  advantage,  there  was 
enough  property  to  cover  both  the  Plainti£P's  debt  and 
WiUetC%*  Benton  the  son  continued  to  reside  in  Spar* 
row's  house,  and  employed  labourers  to  harvest  and 
thresh  out  the  crops,  and  agents  to  sell  the  com,  and  he 
supplied  the  articles  requisite  for  the  maintenance  of  the 
family.  Sparrow^  however,  paid  the  poor-rates,  appealed 
against  a  rate,  sold  a  cow  and  com  to  creditors,  and 
wrought  with  the  team  for  them,  and  was  credited 
with  the  value  in  account.  He  paid  the  blacksmith's 
bills  up  to  25th  December  for  shoeing  the  horses,  paid 
servants,  gave  orders  respecting  the  farming  business 
and  stock  on  the  farm,  and  sowed  his  land  with 
wheat,  and  fed  the  horses  with  oats,  both  threshed  out, 
by  his  order,  from  the  crops  included  in  the  bill  of  sale ; 
and  he  still  appeared  to  act  as  master  and  owner,  the  ser- 
vants on  the  farm  not  being  aware  that  Benton  the  son 
had  taken  possession,  for  he  gave  them  orders  in  Spar^ 
row's  name.  On  24th  November^  while  Benton  the  son 
continued  to  reside  with  Sparrow  on  his  farm,  the  De- 
fendant entered  and  seized  Sparrow^s  effects  under  an 
execution  at  the  suit  of  Willett^  on  which  occasion 
Sparrow  locked  the  doors  and  refused  the  officer  en- 
trance into  the  house ;  and  shewing  him  the  bill  of  sale . 
through  a  window,  told  him  that  he  had  provided  him- 
self against  the  execution,  for  he  had  taken  care  of  his 
friend,  and  set  WiUett  at  defiance.  The  Defendant  in- 
sisted that  this  bill  of  sale  was  fraudulent,  the  Plaihtiff* 
not  having  had  under  it  the  entire  and  exclusive  pos- 
session of  the  goods.  The  jury,  however,  found  a 
verdict  for  the  Plaintiff,  which 

» 

Skqfkerd^ 
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Shepherd^  Solicitor-General,  now  moved  to  set  aside,        1816. 
and  to  have  a  new  trial ;  he  cited  7\oyne*s  case  (a),  and     '      ^    '-'' 
Edxvards  v.  Harben{b\    and   distinguished  this   case  ^. 

from    those  of  Kidd  v.  Raxolinson  (c),   and  Dawson  v»   Thornhill. 
Wood,  (d)    But  he  mainly  relied  on  Wordallw.  Smith  {e\ 
where  Lord  Ellenborough  C.  J.  says,  "  It  is  a  mere 
mockery  to  put  in  another  person  to  take  possession 
jointly  with  the  former  owners  of  the  goods.     A  con- 
current possession  with  the  assignor  is  colorable :   there 
must  be  an  exclusive  possession  under  the  assignment, 
or  it  is  fraudulent,   and   void   as  against  creditors." 
Strangers  could  not  know  that  Benton  the  son  was  not 
residing  with  his  uncle  as  a  visitor.     The  bargainee 
ought  to  have  an  absolute,  notorious,  and  exclusive 
possession  :  if  the  vendor  remains  on  the  premises,  and 
continues  to  manage  the  property,  the  vendee  having 
merely  the  instrument  in  his  pocket,  the  sale  is  nugatory 
and  fraudulent. 

GiBBS  C.  J.     I  certainly  meant  at  the  trial  to  give 
the  Defendant  the  benefit  of  all  the  arguments  now 
used  in  his  behalf.     I  believe  that  in  summing  up  the 
evidence,  I  did  give  him  the  benefit  of  aU  those  argu» 
raents.     I  left  it  to  the  jury,  whether  this  possession  of 
Bettton*s  were  an  honest  one,  for  that  if  the  bill  of  sale 
to  Benton  were  attended  with  a  possession,  there  being 
a  debt  honestly  due  to  BenUniy  Sparrow  had  a  right  to 
make  this  conveyance  to  Benton  for  securing  his  debt, 
and  then  the  execution  came  too  late,  there  being  no 
bankruptcy  here.     I  stated  that  the  question  whether 
the  transaction  were  fraudulent,  depended  on  the  object 
of  the  bill  of  sale,  and  on  the  circumstance,  whether, 
under  that  bill  of  sale,  an  actual  bondjlde  possession 

(a)  3  Co.  8o.  i.  (d)  Ante^  III.  %s^ 

{b)  %  Term  Rgp,  587*  (e)  I  Campb.  33». 

L  4  was 
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1 8 1 G.       was  delivered  to  young  Benton  acting  on  the  behatf  of  hisi 

Benton      &tber«    I  stated  the  positive  oath  of  young  Benton^  that 

V.  he  was  s^nt  by  bis  father  for  the  bill  of  sale,  that  he  did 

Thorniull.   gg^  j^^  ^jjjj  jjj^^  YiQ  remained  in  possession  under  it.     I 

also  left  to' the  jury  all  the  circumstances  which  went  to 
falsify  Betitan's  evidence,    Sparr<m^%  acts  of  continu- 
ing ownership,  his  sowing  of  the  com,  his  declarations 
when  the  officer  entered,  and  his  remaining  on  the 
iarm;  which  last  circumstance,    indeed,   deserved  no 
great  weight,  for  hist^rm  in  the  land  was  not  conveyed. 
And  I  told  them  also  this,  that  even  if  there  was  a 
bondjlde  debt,  due  from  Sparrow  to  the  Plainti£P,  yet  if 
they  thought,  that,  beyond  that  debt^  the  conveyance  was 
meant  to  colour  and  protect  the  residue  of  the  property 
tcom  Sparrow's  other  creditors,  it  was  void  for  the  excess. 
I  also  pointed  out,  that  the  value  of  the  property,  par- 
ticularly at  that  time,  was  a  fluctuating  one,  and  that  if 
was  the  intention  of  the  parties  merely  to  provide  for 
the  debt  to  Benton^  the  verdict  must  be  found  for  the 
Defendant     The  jury  have  come  to  a  conclusion  on 
these  &cts,  and  if  I  were  to  sum  up  the  evidence  to  them 
again,  I  could  not  sum  it  up  otherwise  than  I  have 
done. 

Dailas  J.  This  is  moved  upon  the  ground  that 
the  verdict  was  given  against  the  weight  of  evidence, 
but  I  think  the  verdict  is  even  consistent  with  all  the 
evidence. 

Park  J.  concurred. 

*  BuRRouGH  J.     My  Lord  seems  to  have  put  the  case 

to  the  jury  on  all  the  grounds  on  which  it  can  be  put, 
and  there  is  no  foundation  for  granting  a  new  trial* 

Ride  refused. 
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1816. 

Lewis  Va  Peake.  JVw.  s. 

^PHIS  was  on  action  upon  the  warranty  of  a  horse,  in  The  aotuidiictf 

which  the  declaration  assigned  as  a  special  damage  ^^^^^^^^f^ 

occasioned  by  the  breach  of  the  warranty,  that  the  quesdmi  peeo^ 

Plaintiff,  confiding  in  the  Defendant's  warranty,  resold  ^**^y  ^^^ 

the  horse  with  warranty  to  Zknoli/ig ;  and,  the  horse  ^^^  ^  a  jury 

proving  unsound,  Doling  sued  the  Plaintiff  and  reco-  and  die  Comt 

yered  88/.  costs,  besides  the  price  of  the  horse.     It  was  ^  *"*  •^. 

aiiae  a  vcraict 

proved  that  the  Pluntiff  gave  the  Defendant  notice  of  f or  a  prepon- 
that  action,  and  offered  him  the  qption  of  defending  it,  doance  of  ^ 
to  which  having  received  no  answer,  he  defended  it  ^^/ 
himself  and  failed.     At  the  Worcester  summer  assizes^      If  tlieboytr 
1816,  before  Graham  B.,  a  verdict  was  found  for  the  ^^^^^'"^^^ 
Plaintiff,  for  a  sum  which  included  the  whole  special  tying  thrroML 
damage  averred,  subject  to  the  point  reserved,  wfakfa  "^^  ^ 
is  stated  below.  I^f hSJiS 

thereon  by  kts 

Vaughan  Sent,  now  moved  either  to  set  aside  the  ver-  ^^^  °^'"* 
i»  11  .1  1  111     ^     defeiice  to 

diet,  and  have  a  new  trial,  upon  the  ground  that  the  his  vendoTi 

weight  of  the  evidence  tended  to  prove  that  the  un-  "^^  ««v«i  ao 

soundness  did  not  commence  until  after  the  sale  by  the  ^^  the^^doiu 

Defendant;  or,  secondly,  to  reduce  the  damages,  by  the  PLundlff 

striking  off  from  the  sum  recovered  by  the  verdict,  the  ^J'^  that 

°  .  action,  18  60- 

amount  of  the  costs  of  Dawiin^n  action,  which  he  con-  titled  to  reco- 

tended  that  the  Haintiff  was  not  entitled  to  recover  from  ver  the  cottt 
the  Defendant;  for  that,  if  the  horse  was  unsound,  as  the  j^j^  y^^  as 
Plaintiff  now  contended  it  was,  he  had  needlessly  incur-  part  of  die  dtf- 
rod  those  costs,  and  paid  that  money  in  his  own  wrong;  "?*^^^^ 
inasmnch  as  he  might  at  the  beginning  have  discharged  breach  oCwar> 
himself  by  paying  to  Daaling  the  mere  price  of  the  nntj. 
horse;  and  if  the  Plaintiff  choie  to  rely  on  the  Defend- 
ant's warranty,  he  onght  so  to  heve  done. 

Qtm% 


Lewis 

V. 
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1816,  GiBBS  C.  J.  This  application  stands  on  two  grounds  ; 

as  to  the  first,  there  is  no  doubt,  on  the  Defendant's  own 
statement,  but  that  there  was  evidence  on  both  sides ; 

Peake.  it  is  like  a  case  which  was  before  us  last  term,  tried  be- 
fore Wood  B.  who  said  that  if  the  verdict  had  been  the 
other  way,  he  should  have  been  better  satisfied ;  but 
we  held  that  it  was  a  question  peculiarly  fit  for  the  con- 
sideration of  a  jury,  and  we  refused  to  interfere.  As  to 
the  second  question,  the  Plaintifi*  was  induced  b}'  the 
warranty  of  the  Defendant  to  warrant  the  horse  to  a 
purchaser :  he  gave  notice  to  the  Defendant  of  the  ac- 
tion, and  receiving  no  directions  firom  the  Defendant  to 
give  up  the  cause,  he  proceeded  to  defend,  and  was 
cast :  those  costs  and  damages  arc  therefore  a  part  of 
the  damages  which  the  Plaintifi^has  sustained  by  reason 
of  the  false  warranty  found  against  the  Defendant.  I 
therefore  am  of  opinion  that  the  Plaintiff  was  entitled 

to  recover  these  damages. 

Rule  refused* 


Nov^  8-  Hedburg  r.  Pearson. 

Upon  a  policy    HP  HIS  was  an  action  upon  a  policy  of  insurance  on 
citam  war-  ^®  galliot  Face^  from    Gottenbitrg  to  Stralstmd^ 

ranted  against    **  warranted   free  from   particular  average,"  and  the 

particular  insurance  was  declared  to  be  "  on  hogsheads  of  sugar.'* 

aTcragCf  some    ,  .     "  ... 

part  of  the       'Upon  the  trial  of  the  cause,  at  Guildhall^  at  the  sittings 

•agar  in  every  after    Trinity  term,    i8i6,  before    Gibbs  C.J. 9    it  was 

Unreserved  Proved  that  in  the  course  of  the  voyage  the  ship  was 

chough  less  stranded  and  bilged,,  but  every  one  of  the  fifty-four 

than  three  ^r  hogsheads  of  sugar  which  the  assured  had  on   board 

caigoy  it  was  ^^^  saved ;  and   in  every  hogshead  there  were  some 

held  that  this  loaves  of  sugar,  although  by  far  the  greater  part  had 

a  total  loss.       ''^^^  washed  out.     A  hogshead  usually  contains  about 

120 
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120  loaves,  and  out  of  the  whole  cargo,  78  loaves  were 
saved  dry,  and  45  loaves  wetted  by  the  sea.     The 
Plaintiff  contended  that  he  was  entitled  to  recover  as 
for  a  total  loss,  the  proportion  of  the  sugar  saved  being 
loo  minute  to  make  it  an  average  loss,  and  he  cited 
Davy  V.  Milford[a\   where,  notwithstanding  the  like 
warranty  against  particular  average,  the  PlaintiiF  re« 
covered  the  value  of  all  such  bales  of  flax  as  were  lost, 
although  some  part  of  the  flax  was  recovered  from  the 
sea  and  dried.     The  jury,  however,  were  clearly  of 
opinion    that  this  was  an  average  loss,  such  as  was 
intended  by  the  warranty,  and  found  a  verdict  generally 
for  the  Defendant,  declining  the  learned  Judge's  pro- 
posal of  finding  for  the  Plaintiff  subject  to  a  point  to 
be  reserved  on  the  question,  whether  this  were  a  total 
or  partial  loss. 

ZjCiis  Serjt.  now  moved  to  set  aside  the  verdict  and 
have  a  new  trial,  intimating  that  the  jury  had  some- 
what intemperately  taken  on  themselves  to  decide  the 
law  on  this  point,  and  that  the  proportion  of  the  sugar 
saved  was  so  small,  that  this  must  be  deemed  a  case  of 
total  loss,  not  of  particular  average. 

But  The  Court  held,  that  inasmuch  as  it  could  not 
be  said,  that  none  of  the  sugar  was  saved,  they  could 
not  draw  any  measure  of  a  proportion  to  be  saved,  which 
should  be  compatible  with  a  total  loss :  if  they  should 
b^in  so  to  do,  they  could  not  see  where  they  were  to 
stop ;  and  even  if  this  were  a  fit  case  for  the  consider- 
ation of  the  Court,  they  thought  the  jury  had  rightly 
decided  it.  In  Davy  v.  Milford,  there  was  a  clear  line 
to  be  taken ;  for  some  of  the  bundles  of  flax  never 
came  ashore;  and  they  refused  to  grant  the  rule. 


1816. 


Hsi»URO 

Pearson. 


(a)  15  Eajt,  559. 
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1816. 

^^'  9*  Taylor  v.  Smith. 

Where  the       TTRESPASS,  for  that  the  Defendant  on  17th  October j. 
^andon  '  8 1 5,  Stopped  the  Plaintiff's  cattle  and  cart ;  plea^ 

aven  a  single    not  guilty,  and  justification  that  the  Plaintiff  was  load- 
act  of  trespass,  ing  i,ig  cart  with  turf,  which  he  had  wrongfully  cut 

fendant  Justi-    ^"^  ^'^  waste  of  the  manor  of  Clapham^  and  the  De- 

fies,  there  can   fendant,  as  bailiff  of  the  lord,  took  it  from  him.     The 

be  no  new        Plaintiff  replied  to  the  justification,  de  injurid  suA,  and 
assununent.  «.  .»  %r 

Where  a  newly  assigned,  that  the  Defendant  on  other  days  and 
pcfe*^*'*^]'**-  times  did  the  trepasses  complained  of;  and  upon  the 
forpfmn^jT  ^^»  before  Lord  EUenborough  C.  J.  at  the  Guitfbrd 
a  tortious  act    summer  assizes,   18 16,  he  proved  a  licence  from  the 

tf  ^  hS  ^^^^  ^  ^"^  *^  ^^^'     Verdict  for  the  Defendant,  whicb 
rdies  on  a  li-    Onsh/w  Seijt.  now  moved  to  set  aside,  on  the  ground  that,, 
cence  which     upon  the  evidence  of  the  licence,  the  verdict  ought  to- 
art  lawful,  he   ^*v®  **^^  *^^  ^^  Haintiff. 
ought  to  reply 
die  licence.  yt^  fy^^^  j^^jj  ^i^^jy^   j^  xhat  a  single  act  only- 

of  trespass  being  laid,  and  not  diversis  vicibits  et  diebusy 
and  that  act  being  covered  by  the  Defendant's  plea  of 
justification,  there  could  be  no  new  assignment*  2.  Tbat 
the  licence,  not- being  rqplied,  ^rodld  not  be  gives  ia 
evidence  to  rebut  the  justifieation,  mA  therefore  the 
verdict  was  right .  and  tbey 

Refuse  die  Rnie. 
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HoBT  V.  Roebuck  and  Palmer.        iVov.9. 

nPHIS  was  an  acdon  of  asmmpsit.    Upon  the  trial  of  Where  the 

the  cause  before  Gibbs  C.  J.  at  the  sittings  after  !"*•  °^  *. . . 

w^i  •     •  houiet  and  bis 

Trinity  temiy  18169  it  appeared  that  the  Plaintiff  had  partner  in 

leased  for  twenty-one  years  to  Roebuck^  who  afterwards  ^^^  agreed 

took  Palmer  into  partnership  in  his  trade,  for  the  pur-  ,of*^„^- 

poses  of  which  the  demised  premises  were  used,  but  during  the 

^_  ra«i  till  ■     rif  »iL.^ 

were  not  sufficiently  large ;  wherefore  the  Defendants  j«»"w^««» 

lessee  s  teiBip 

jointly  agreed  by  parol  with  the  Plaintiff,  that  if  he  10  per  cent* 
would  erect  an  additional  story  over  the  house,  they  o"A««*i»rf 
would  pay  him,  during  the  residue  of  the  demised  term,  -^  ^JtV^H^m* 
besides  the  former  rent,  \oper  cent,  on  the  cost     The  wo«ld  tract 
bmlding  was  erected,  and  after  they  had  paid  the  in-  ^^^JL^^^J* 
creased  rent  for  some  year?,  Patmery  before  the  debt  agreenmwts 


aocmed  for  which  this  action  was  brouffht,  ouitted  '^ 

W  the  itilBte 
the  partnership  and  the  premises.     Lens  and  Vat^han  ^f  fhmdi  to 

Serjts.    contended  that  Pahner  was  not  liable  in  this  be  m  writing  | 

action,  lor  that  this  eentraet  for  an  additional  rent  was  ^^7*^V^!^ 

toe  iNVtoer 
a  demiaa  of  the  new  boildings^  and  oi^t,  according  to  qujited  dbe 

the  statute  offrauds,  to  ha¥e  been  in  writing*  OibbsCJ*  premiiei,he 
thougbl  odbervisey  for  that  whatsoever  was  built,  in-  ^'^r!j|? 
iUBtly  bfcame  paroel  of  the  premises  already  demised;  agreement 
and  that  this  was  a  collateral  contract,  to  which  Pialmm\  during  die 
MO  lesa  than  Roebuck,  was  chargeaUe  during  the  rasidut  ^^ 
(oi  ike  term ;  and  the  jury  found  a  verdict  for  the 
Pkintif£ 

FoMigkan  DOW  moved  for  a  new  trial:  he  urged  Aat 
the  increased  payment  might  be  recovered  by  distress 
o»  the  premises,  as  rent;  FaJmet^%  interest,  in  respect 
of  which  he  was  liable^  was  oidy  co-eartensive  with  Ihs 
partnership  with  Roebuck. 

The 
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1816.  The  Court  held,  that  the  original  lease  still  existed : 

^  v  ■*     the  new  contract  was,  therefore,  no  demise  of  the  pre- 
mises.    Only  the  original  rent  could  be  distreined  for, 
RoflKXX  ind    and  this  was  merely  a  collateral  agreement  to  pay  so 
Palmbu      much  more  money  during  the  residue  of  the  term,  if 
the  lessor  would  make  the  desired  expenditure. 

Rule  refused* 


Ncv*  9* 


Stuart  v.  Smith. 


If  the  tenant 
of  a  house 
contract  with 
A  builder  to 
rebuild  a  party- 
wall,  without 
reference  to 
the  building- 
act,  the  builder 
it  entitled  to 
be  paid  by 
him,  without 
observing  the 
requisites  for 
obtaining 
payment 
prescribed  by 
that  act 


nPHIS  was  an  action  of  assumpsit  tried  at  the  sittingb 
after  IVinity  term,  1816,  before  Gibbs  C.  J.,  where- 
in the  Plaintiff  sought  to  recover  28/.  for  the  price  of 
the  moiety  of  a  party-wall,  which  the  Plaintifi^  who  was 
a  builder,  had  erected  between  the  Defendant's  house 
and  the  adjoining  house.  Tlie  Defendant,  who  was 
tenant  of  a  house  in  London^  had  asked  the  Plaintiff 
whereabouts  would  be  the  expence  of  erecting  it;  the 
Plaintiff  answered  28/.  The  Defendant  replied,  ^^  Very 
well,  I  doubt  not,  I  shall  pay  that  which  is  right  and 
fidr."  After  verdict  for  the  Plaintiff  Vaughan  Serjt. 
now  moved  to  set  it  aside  and  enter  a  nonsuit,  upon  the 
ground  that  the  requisites  of  the  building  act  (a)  which 
had  not  been  observed,  were  not  dispensed  with  by  this 
retainer.  If  a  tenant  chuses  to  pay  the  expence  of  a 
party-wall,  he  may  do  so,  and  deduct  it  from  his  rent ; 
but  he  is  not  bound  so  to  do,  and  therefore  there  was 
no  consideration  for  the  Defendant's  promise.  There 
ought  to  be  a  previous  account  left  for  inspection. 


G1BB8  C.  J.     There  is  not  the  least  colour  for  dis- 
turbing this  verdict   Occupiers  of  two  adjoining  houses 


{a)  14  Geo*  3«  c»  78. 


may 
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may  agree  amongst  themselves,  (and  perhaps  will  act 
much  more  wisely  in  so  doing,)  to  rebuild  a  party- wall, 
without  having  recourse  to  that  intricate  law.  The 
Defendant  has  communication  with  the  Plaintiff  on 
the  point,  and  applies  to  him  to  know  what  his  share 
of  the  expence  will  be;  he  says  28/.;  the  Plaintiff  says, 
"  Very  well,  I  doubt  not  I  shall  pay  what  is  fair.? 
He  then  permits  the  Plaintiff  to  build  the  wall,  under 
the  idea  that  the  Defendant  will  pay  him  28/.  for  it;  and 
when  it  is  done,  and  the  Plaintiff  applies  for  payment, 
the  Defendant  only  says,  it  is  not  convenient  for  me 
now  to  pay ;  he  says  nothing  about  the  requisites  of  the 
building  act ;  and  he  cannot  now  set  up  that  act.  In- 
dependently of  this,  it  was  in  evidence  that  the  Defend- 
ant had  offered  his  lease  to  sale,  and  asked  300/. ;  and  it 
has  been  held  that  persons  in  cases  not  very  dissimilar 
to  this,  are  the  owners  of  the  improved  rents,  and  there- 
fore I  am  not  clear  that  the  Defendant  is  not  legally 
liable  to  the  price :  but  without  going  into  this,  on  the 
otlier  facts,  there  is  no  ground  to  disturb  the  verdict. 

Rule  refused. 
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1816. 


GouPY  and  Another  v.  Harden  and  Others.        Nov.u. 

nrHIS  was  an  action  brought  against  the  Defendants  An  agent  pur- 

as  indorsers  of  two  bills  of  exchangee,  for  400/,  and  c|»*«ing  foreign 

°  bills  for  his 

600^.,  drawn  on  12th  May  1815,  by  Z)^  Franca  and  Co.  principal,  and 

upon  Gouldy  brothers,  and  Co.,  merchants  at  Lisbon,  at  indorsing  them 

thirty  days  after  sight,  payable  to  the  Defendants,  and  o^J"^^]]^" 

tion,  is  liable 
to  the  principal  on  his  indorsement,  however  small  be  the  commission  which  he  gets 
upon  the  purchase. 

It  is  no  laches  to  put  a  foreign  bill,  payable  after  sight,  into  circulation  before 
acceptance,  and  to  keep  it  circulatmg  without  acceptance  so  long  as  the  convenience 
of  the  successive  holders  requires. 

by 
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GOUFT 


181^  by  them  indorsed  to  the  Plain tifis,  who  were  merchants 
at  Parisj  and  who  indorsed  the  bills  to  Bicd  and  Son^ 
merchants   at   Genoa^   who  abo  negotiated  the  bills. 

Habdbt.  The  biUt  were  presented  to  GouUs  for  acceptance, 
on  the  2  2d  Augiai  in  the  same  year,  when  they  were 
refosed,  and  protested  for  non-acceptance;  but  were 
accepted  by  Montam^  under  protest,  ibr  the  honour 
of  Bkci  and  Co. :  the  bilk  were  again,  on  2oth  Sep- 
tember^  when  doe^  presented  to  Goulds  for  payment, 
which  was  also  refused,  and  a  protest  made,  and  Mon^ 
fano  paid  them  for  the  credit  of  Bdcci  and  Co.,  whereby 
Iba  PlaintiS  w^e  obliged  to  pay  the  amount  of  the 
hUls,  with  costs,  charges,  interest^  exchange^  and  re- 
eBcbange.  Upon  the  trial  of  this  cause,  at  the  srttiDgs 
IB  IdMidon  after  Trinity  term,  1816,  before  Oibh  C.  J., 
it  afqMured  that  the  Plaintiffi,  had  employed  ^  De^ 
fiandants,  who  were  merchants  in  London^  for  a  com«> 
mimon  of  one  half  i^er  cent,,  to  procure  in  London^  and 
transmit  to  them  to  Paris^  bilk  on  Portugal  fi>r  1000/. ; 
the  Plaintife  accordingly  purchased  upon  the  esKhange 
the  bills  in  question,  and  having  specially  indorsed 
them  to  the  Plaintiffs,  transmitted  them  to  Paris ;  the 
Plaintifis  endorsed  them  to  Ricci  and  Sons,  merchants 
at  Genoa^  who  further  negotiated  them.  On  the  15th 
of  Jtdy^  De  Franca  failed.  Goulds  had  paid  bills 
drawn  on  them  so  late  as  the  30th  of  June  1815.  On 
the  1 2th  of  Oc/.,  the  Plaintiffs  by  letter  apprized  the 
Defendants  of  the  dislionour  of  the  bills,  and  in  a 
subsequent  letter  stated  that  they  should  certainly  have 
sooner  sent  forward  the  bills  for  acceptance^  had  they 
not  relied  on  the  Defendants'  guaranty.  The  De- 
fendants contended,  first,  that  they,  having  indorsed 
tfaeae  biUa  to  the  Plauntifis  only  as  their  agents,  were 
not  liable  on  that  indorsement*  Evidence  was  given 
that  when  agents  indorse  foreign  bills  fiur  the  mese 
purpose  of  transmitting  them^  without  hifendin^  to 
incur  responiibility  for  the  payment,  it  is  their  practice 

to 
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to  add  to  the  indorsement  the  words  *^  sans  recours /*  1816. 
that  these  words  however,  implying  a  doubt  in  the  mind 
of  the  indorser  of  the  stability  of  some  of  the  parties, 
injure  the  credit  of  the  bills,  and  therefore  are  usually 
omitted,  if  a  confidence  exists  between  the  parties, 
although  it  is  nevertheless  intended  that  the  agait 
ahouid  not  be  responsible  for  the  goodness  of  the  bills; 
imd  the  Defendants  contended,  that  such  was  the 
course  of  dealing  in  the  present  instance^  as  evinced  by 
the  low  rate  of  commission  which  the  Defendants  were 
to  receive.  The  Defendants  also  contended  that  they  were 
discharged  by  laches;  for  that  the  bills  ought  to  have  been 
aooner  presented  to  the  drawee  for  acceptance^  and 
not  sent  round  from  Patis  to  Italy^  by  which, the  pre« 
sentment  for  acceptance,  and  consequently  the  period, 
of  payment,  had  been  many  months  delayed ;  and  if 
the  bills  had  been  presented  for  acceptance  in  the 
b^innlng  of  June^  they  would  have  been  payable  be- 
fore Goulds  ceased  to  honour  the  drawers'  demand8» 
and  before  the  drawers  th^taiselves  bad  become  in- 
solvent* The  jury,  however,  found  a  verdict  for  the 
Plaintiffi;  which 

Lens  Serjt  now  moved  to  set  aside,  on  the  grounds, 
first,  that  an  agent,  under  these  circumstances,  was  not 
liable  upon  his  indorsement;  next,  that  the  present- 
ment of  a  bill  payable  at,  or  a  certain  time  after  sight, 
could  not  be  protracted  to  an  indefinite  or  unreason- 
able period,  without  discharging  the  parties. 

OiBBS  C.  J.  This  is  an  action  brought  against  the 
indorser  of  two  bills  at  thirty  days'  sight:  and  the 
verdict  is  for  the  Plaintifls.  Objections  are  made  to  their 
right  to  recover,  on  two  grounds;  first,  that  though 
the  biUs  were  indorsed  by  the  Defendants,  the  De- 
Cendant,  under  the  circumstancesi  is  not  liable  on  his 

V0L.VIL  M  indorse- 
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IS16.       indorsement.     Secondly,   that  there  has  been  lachesi 

r^^  ,~      ^tt  w^t  presenting  the  bills  for  acceptance  within  a 

^.  shorter  time.     As  to  the  first  objection,  here  is  an  un- 

Hardsk.      qualified  indorsement.  It  is  not  proved  that  the  Plaintiffi 

knew  that  the  Defendants  were  connected  with  the  bill 

otherwise  dian  as  agents;  but  if  they  had  known  it, 

and  I  will  take  it  in  the  strongiest  way,  that  they  knew 

the  Defendants  were  acting  only  as  agents,  still  ihej 

had  a  right  to  (Consider,    that  in  this  transaction  tiie 

Defendants  were  liable  as  indorsers;   and  they  niiiy 

justly  say,  as  they  have  done,  <*  We  should  h'av^  seht 

forward  these  bills  for  acceptance,  unless  we  had  s^te 

your  nadids  on  thein,  which  pliaced  the  respectability  of 

the  bills  beyond  a  question,  othenvise  we  should  have 

sought  the  security  of  the  drawee.'*    But  this  leaves  the 

second  objection  untouched.    If  these  bills  had  beiea 

locked  up,  and  not  sent  into  circulation,  die  casie  wotild 

have  been  widely  different.    I  know  di&ia  may  Ife 

fbnnd,  that  a  bill  payable  at 'sight  must  be  presented 

within  a  reasonable  time*;  but  this  Vdrjr  ^(ui^on  6<S 

curried  in  this  Cbiirt  in  the  case  of  Jlfuf/mah  v.  H^ 

Eguino  (a),  bills  were  sent  out  to  IndtOj  and  one  question 

was,  whether  they  were  presented  for  acceptance  within 

a  rdasohable  time  in  Indttt^  and  H  w^s  held  that  Aey 

were;  but  the  main  question  wias,  whether  they  Wefe 

delayed  too  long  in  Ewrcp^,  before  they  were  sent  '6ut. 

Upon  the  last  point,  Eyre  C.  J.  says,  "  there  would  fefe  a 

great  difficulty  in  saying  at  what  time  such  a  bill  should 

be  presented  for  acceptance.     The  Courts  have  been 

very  cautious,  in  fixing  any  time  for  an  inland  bill, 

payable  at  a  certain  period  after  sight,  to  be  prcisehted 

for  acceptance ;  and  it  seems  to  ine  more  necessary  to 

be  cautious  with  respeit  to  a  foreign  bill  'payable  fe 

that  manner.     I  do  riot  36e  how  the  *Cburte  can  lay 

down 


IN  TIIE  FiFTY-SEVHNTH  YbaR  OF  GEORGE  III. 

down  any  precise  rule  on  the  subject."    Heath  J.  says, 
'^  no  rule  can  be  laid  down  as  to  the  time  for  present- 
ing bills  drawn  payable  at  sight  or  a  given  time  after.'' 
The  jury  have  found,  that  these  bills  were  presented  in 
a  reasonable  time,  but  the  law  prescribes  only,  that 
they  must  be  presented  at  some  time.      BuUer  J.  is  still 
stronger,  and  lays  down  the  rule,  only  that  the  bill 
must  be  put  into  circulation.     In  tlie  present  instancy 
these  bills  were  put  into  circulation,  and  they  passed 
through  Piuis    and  Genoa.       He    proceeds  to  say, 
*^  If  they  are  circulated,  the  parties  are  known  to  the 
world,  and  their  credit  is  looked  to,  and  if  a  bill  drawn 
at  three  days'  sight  were  kept  out  in  that  way  for  a 
year,  I  cannot  say  there  would  be  laches.     But  if, 
instead  of  puting  it  into  circulation,  the  holder  were  to 
lock  it  up  for  any  length  of  time,  I  should  say  that  he 
was  guilty  of   laches."      I   am  therefore  clearly  of 
cginionf    that  the  parties  were  not  guil^  of  laches 
in  putting  this  bill  into  circulation,  before  it  was  pre- 
sentdd  for  acceptance. 


163 


1816. 


Dallas  J.  The  Defendants  might  have  specially 
indorsed  this  bill  sans  recourse  if  they  had  thought  fit 
so  to  do^  but  they  have  not  done  it. 

The  rest  of  the  Court  concurred  in  refusing  the 
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jviw.  II.       Lucas  and  Others,  Assignees  of  Doorman,  a 

Bankrupt,  v.  Groning. 

J.  consigned    'X'HIS  was  an  action  of  assumpsit  for  not  accountings 
goods  for  sa  e  ^^ ^  ^^^  paying  over  the  proceeds  of  sugars  con* 

to  a  house  m       ^  r  j     o  i  o 

Hamburgh,  in  signed  for  sale  on  commission.     It  was  tried  before 

which  the  De.  Gibbs  C.  J.  at  GuildhaU,  at  the  sittings  after  Trinity 

^tncr  and      term,  1816,  when  it  appeared^  principally  by  admis- 

the  Defendant  sions,  that  Doorman  agreed  to  consign  goods   to  Bm 

TOide  advances  q^^i^    ^^j  q^  at  Hamburgh,  in  which  house  the 

ofmoneym       ^  ^    f   ^  _  .  ^  \ 

London  to  ^.9  l>efendant  was  a  partner,  tor  sale  upon  a  commission 

^o'^'"^P*J^*  del  credere,  and  the  Defendant  agreed  to  make  advances 

of  thc^uS^^  ^  London,  where  he  resided,  to  Doorman,  to  be  repaid 

The  house  at  out  of  the  proceeds  of  those  consignments.    Doorman 

^^*t^^ . .  had  consequently  shipped  sugars  to  R.  Groning  and  Co., 

the  proceeds  ^hich  had   been   sold   at   Hamburgh,    and  produced 

bills  on  i>»-  16,447/.  19s.  4d.  By  letter  of  i6th  December,  1814,  -ff. 
'^a^indore^  Gfrontwg  and  Co.  advised  Z)o(7i*man  of  the  sale  of  certain 

and  remitted  sugar,  and   added,  that    their    exchange   had    given 

^bem  to  the  ^^y  ^  jj^^jg  again  that  day,  and  they  had  availed  them- 

here,  and  ad-  selves  of  the  opportunity,  to  buy  some  paper,  which  they 

vised  A,  that  that  day  remitted,  for  his  account,  to  the  Defendant, 

bo^htfw-his  ^'^'  'o^o^*>  ^^^  which  they  debited  Doorman,  and  re- 
account,  and  quested  him  to  note  the  same  in  conformity.  On  the 
debited  him  j^^^  December  they  again  advised  Doorman,  that  they 
ThebUlsbein^  ^^d  availed  themselves  of  the  decline  in  their  exchange 
dishonoured,  a  that  day,  to  purchase  some  bills  for  his  account,  which 

ih7cmis?enett  ^^^^  ^*^  remitted  to  the  Defendant,  viz.  2964/.  5s.  5^., 
vrttt  not  au-  and  debited  Doorman  for  the  same,  which  they  requested 
thorised  topur-  Yn^  ^o  note  accordingly.     On  27th  December,  Groning 

chase  bills  tor  ,  -,  1  -     i   ^  11  n 

ihe  account  ^"^  ^^*  advised  Doorman,  that  the  correct  amount  of 
and  risk  of  ^..*  the  bills  remitted  on  the  20th  was  not  2964/.  55.  5^, 
held  the  ver-     ^"^  3000/.,  for  which  they  requested  he  would  **  please 

diet  to  be  right,  to  give  them  credit  in  exchange  when  the  bills  were 

The  jury 
may  properly  judge  of  the  meaning  of  nercantiie  phrases  in  the  letters  of  merchants* 

duly 
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duly  honoured.''    Among  the  bills  remitted  on  the  20th 
were  bills  for  1600/.,  drawn  by  Leman  on  Levy  and  Co. 
ciLondoTiy  which  R.  Groning  snd  Co.  had  purchased 
with  the  proceeds  of  Doorman's  sugar ;  Leman  had  in- 
dorsed them  to  E.  Groning  and  Co.,  and  they  indorsed 
them  to  i2.  Groning^  or  order,  in  London^  value  in  ac- 
count.    These  bills,  although  in  due  course  accepted 
in  London^  were  not  paid  at  maturity,  Levy  having  in 
the  mean  time  stopped  pa}rTtient,  and  Doorman  had  due 
notice  of  the  dishonour.     The  advances  made  by  the 
Defendant  to  Doorman  had  been  repaid  out  of  the  pro- 
ceeds of  the  sugars  consigned  by  Doorman  to  Groning 
and  Co.  for  sale,  and  the  whole  of  the  balance  of  such 
proceeds  had  been  duly  accounted  for  to  Doormanj  ex- 
cept those  bills  for  1600/.,  and  whether  that  sum  had 
or  hsd  not  been  accounted  for,  depended  on  the  ques- 
tion.   Whether    those   bills  were  remitted  upon  the 
account  and  at  the  risk  of  Doorman^  or  of  R.  Groning 
and  Co.  ?     At  the  time  when  those  bills  arrived,  the 
Defendant  was  in  advance  to  Groning  900/.     Since 
those  bills  were  remitted.  Doorman  had  failed,  and  the 
Plaintiiis  were  his  assignees.     Gibbs  C.  J.  thought  that 
R.  Groning  and  Co.  were  not  entitled,  without  a  special 
authority,  which  was  not  shewn  to  exist,  to  buy  and  re- 
mit bills  at  the  risk  and  for  the  account  of  Doorman  ; 
bpt  he  left  the  question  to  the  jury,  with  an  intimation 
that  the  expression  that  these  bills  were  purchased  on 
the  Plaintiff's  account,  did  not  bind  him.     Tho  cir* 
cnmstance  of  their  being  bought  on  his  account  did  not 
make  them  a  good  payment  to  him,  unless  the  bills 
"vrere  productive,  and  that  expression  in  the  third  letter, 
that  Doorman  would   please   to   give  them  credit  in 
exchange  when  the  bills  were  duly  honoured,  implied 
that  Groning  and  Co.  were  not  to  take  credit  for  them, 
unless  duly  honoured,  and  that  if  dishonoured,  they 
were  to  be  of  no  wdght  in  the  account.     Besides,  they 
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had  DO  right  to  load  the  Plaintiff  with  the  ride  9t  these 
bills ;  for  as  soon  as  they  received  the  money  for  the 
sugars  in  Hamburgh,  they  were  debtors  to  the  Plaintiifc 
and  they  had  a  partner  here,  who  might  pay  them; 
further  than  that,  they  never  indorsed  the  bills  to 
the  bankrupt;  they  indorsed  them  to  the  Defendant 
their  partner  resident  here.  The  Chief  Justice  thought, 
they  ought  either  to  be  indorsed  directly  to  the  bank- 
rupt, or  at  least,  if  they  indorsed  the  bills  to  the  De- 
fendant merely  for  the  purpose  of  conveyance,  they 
ought  to  have  been  instantly  indorsed  over  by  him  to 
the  bankrupt,  which  was  not  the  case.  The  jury  ob- 
served, that  the  Defendant,  by  his  mode  of  treating  the 
remitted  bills,  had  made  them  his  own,  and  they  found 
a  verdict  for  the  Plaintiffs  for  1600/. 


Shepherdj  Solicitor-General,  now  moved  to  set  aside 
the  verdict,  and  have  a  new  trial,  that  he  might  be 
permitted  then  to  give  evidence  of  the  course  of  the 
previous  dealings  of  the  parties  before  the  letter  of  the 
1 6th  of  Deeembery  18 15,  which,  as  he  was  instructed, 
would  shew  that  the  bankrupt  had  sanctioned  the 
remittance  of  the  proceeds  of  former  transactions,  when 
made  by  the  purchase  of  bills  for  his  account,  in  the 
same  way;  and  that  B.  Groning  and  Co.  were  in 
the  habit  of  purchasing  bills  in  Hamburgh  for  the 
bankrupt,  when  they  could  be  advantageously  bought. 
Stress  had  been  laid  on  the  term  in  the  last  letter, 
requesting  to  have  credit  for  the  bills,  when  duly 
honoured:  the  phrase,  when  applied  to  a  bill  pur- 
chased abroad,  and  remitted  to  this  country,  meant 
not  payment,  as  it  would  in  the  case  of  a  bill  purchased 
after  acceptance,  but  that  honour  which  an  acceptor 
gives  it,  by  coming  under  that  responsibility.  The 
agreement  was  not,  that  Doorman  should  receive  the 
remittances,  and  pay  the  Defendant  out  of  them,  but 

they 
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thejr  were  to  go  through  the  Defendant'9  hands,  that 
he  might  pay  himself  out  of  them  as  they  pa^jsed.  The 
pxoeeeds  were  therefore  necessarily  to  be  remitted  spe- 
cifically by  B.  Groning  to  the  Defendant :  he  was  th^ 
person  who  was  to  get  the  bill  accepted  by  Levy^  (P 
rfoeive  the  money  of  Lexn/^  and  thereout  to  recompense 
himself  for  his  advances.  Therefore  it  makes  no  differ- 
ence in  the  case,  that  the  Defendant  in  London  was 
the  partner  in  the  house  of  Groning  and  Co.  If  thi» 
had  been  a  mere  remittance  from  one  partner  to 
another,  there  was  no  occasion  for  JR.  Groning  and  Co» 
to  have  advised  Doorman  of  their  remittances.  They 
would  only  have  informed  the  Defimdant,  that  they 
had  sold  the  goods,  that  they  owed  the  proceeds  to 
Doorman^  and  that  they  sent  the  Defendant  the  money 
that  he  might  pay  him.  He  offered  an  affidavit  by  the 
Defendant,  that  JB.  Groning  and  Co.  had  on  former 
cH^casicms  purchased  bills,  and  advised  the  bankrupt  that 
they  were  bought  for  his  account,  and  that  there  was  no- 
evidence  of  his  dissent  before  his  bankruptcy* 


1816. 
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O1BB8  C.  J.  This  was  a  question  singularly  fit  for  a 
jury,  and  one  on  which  they  were  likely  to  arrive  at  a 
sounder  conclusion  than  the  Court,  because  their  know- 
ledge of  it  arises  from  their  daily  experience.  The 
question  is,  whether  this  was  a  remittance  made  in  this 
form  by  Doorman^s  own  order,  or  was  a  remittance  by 
JZ.  Groning  and  Co.  abroad,  to  the  Defendant  her^ 
out  of  which  he  was  to  retain  his  advances,  and  pay 
over  die  balance.  The  expressions  in  the  several  lew 
ters  from  IL  Groning  and  Co.  are  not  easily  reconcile- 
able ;  but  the  question,  whether  the  phrase  <<  when  duly 
honoured"  means  when  they  were  accepted,  or  when 
they  were  paid,  was  a  question  not  so  much  for  the 
consideration  of  the  Court  as  of  a  jury.  The  jury  have 
pronounced  their  judgment;  and^  on  a  case  involved  in 

M  -i  much 
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much  mercantile  obscurity,  they  have  formed  the  opi^ 
nion,  that  the  bills  were  remitted  at  the  risk  of  JB« 
Crroning  and  Co.,  not  of  Doorman,  Under  these  cir- 
cumstances, I  think  there,  ought  to  be  no  new  trial; 
and  as  to  the  affidavit  now  o£Pered,  of  the  former  course 
of  dealing,  in  this  stage  of  the  cause  it  cannot  possibly 
be  received. 


Dallas  J.  I  am  of  the  same  opinion.  This  was  a 
case  peculiarly  fit  for  the  jury,  and  one  of  them,  as  I 
caughi  the  expression,  says  that  the  Defendant  Qroningj 
by  his  treatment  of  the  bill,  had  made  it  his  own. 
There  is,  therefore,  not  enough  doubt  in  my  mind  to 
make  me  think  it  fit  to  send  the  cause  to  a  new  triaL 

Park  J.  The  Solicitor-General  argues  that  the 
phrase  **  duly  honoured"  means  accepted ;  whether  it 
does  so  or  not,  has  been  left  to  the  jury,  and  they  have 
found  thajt  it  meant  due  payment;  which  is  the  opinion 
I  should  myself  have  formed.  With  respect  to  the  ar- 
gument drawn  from  the  case  hypothetically  put,  that 
the  proceeds  might  have  been  sent  home  in  produce, 
the  Defendants  could  not,  without  a  special  authority, 
have  invested  them  in  produce,  nor  could  they,  without 
the  like  authority,  invest  the  proceeds  in  bills. 


BuRiiouGH  J.  An  ordinary  man  would  see  from 
this  expression,  <^  when  the  bills  are  honoured,"  that 
the  amount  is  to  be  put  to  the  credit  of  the  Gronings^ 
when  the  bills  were  paid,  not  when  they  were  accepted. 
Therefore  I  tliink  the  verdict  right. 

Rule  refused. 
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LiTT  and  Another  v.  Cowley  and  Others.         ^<w-  ii* 

nrmS  was  an  action  of  trover  for  a  bale  of  Manchester  If  a  carrier*  af» 
good*.     Upon  the  trial  of  the  cause  at  Guildhall,  at  ^^J'^^l^ 
the  sittings  after  TVimfy  term  1816,  it  appeared  that  ^oodt  to  ttop 
the  Plaintifisy  pursuant  to  an  order,  had  on  pth  Decern^  ^«n  **  'f**" 
ier  delivered  the  goods  to  PickfordSf  carriers,  at  Man^  ukc  ddi?ert 
Chester^  to  be  brought  by  a  canal  to  London^  addressed  them  to  the 
to  Neale  and  Warner.     Afterwards,  seeing  cause  to  stop  "^^  ^^ 
them  in  transitu,  they  gave  notice  to  the  carriers  to  theiest  rescmd- 
ddiver  them,  not  to  Neaie  and  Warner,  but  to  an  agent  ed,  and  the 
of  the  Plaintifls*  own ;  but  the  carriers,  in  consequence  ^^'^^^for 
of  an  accidental  mistake  of  a  clerk,   nevertheless  de- them  against 

livered  them,  on  2'iA  December,  to  Neale  and  Warner,  the  wdee. 

AndthoQiJif 
and  debited  them  with  the  freight,  who  unpacked  .them,  ^  sendee 

and  sold  a  part.     On  19th  t^itttoi^  following  a  commiis^  haying  becbrnt 

sion  of  bankrupt  issued  against  Neale  and  Warner:  and  ^J'*™"^!^ 

the  goods  have 

the  Defendants,   who  were  then:  assignees,   and  had  passed  into  the 
taken  possession  of  the  goods,  reftised,  on  demand  made  1^^^  ^  ^ 
on  3d  'February,  to  restore  them  to  the  Plaintiffs.     The  jl^^^i 
jury,  under  the  direction  of  Gilbs  C.  J.,  found  a  verdict  they  did  not 
fcr the  Plamtiflfs.  cometothe 

possessumof 
the  bankrupt 

Best  Seijt.  now  moved  to  set  it' aside:    First,  this  with  the  con- 
case  went  ftirther  than  any  case  had  yet  gone.    Though  ^^^^^^  ^j^^ 
goods  might  be  stopped  on  their  passage,  yet  if  the  at-  are  not  in  the 
tempt  to  stop  them  fails,  and  they  do  pursue  their  ori-.**"^  *°f/*fc 
ginal  .destination,  the  proper^  in  the  purchaser  is  com-  |)aiikrupt  with- 
plete,  and  cannot  be  revested.    The  Plaintiffi  might  i^  ^  statute 
possibly  maintain  an  action  against  the  carriers  fi>r  ^,\^' 
wrongftilly  delivering  them,  but  the  property  in  the 
specific  goods  is  changed.       Secondly,  the  Plaintiifi 
could  not  recover,  because  these  goods  wece  actually  in 
the  possession,  order,  and  disposition  of  the  bankrupt 

at 
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1S16.        at  the  time  of  the  bankruptcyi  and  therefore  fell  into 

^  ^~         the  mass  of  his  property  for  the  benefit  of  the  creditors 
Lrrr  • 

Cowley.  Gibbs  C.  J.     This  turns  on  the  shortest  possible 

point.  These  goods  were  sent  by  Pickford!%  boatSy  by 
the  canal,  addressed  to  'S^al^  and  Warner  in  London : 
this  is  an  action  brought  by  the  seller  against  the  as- 
signees of  the  buyer,  to  recover  them  back.  Notice  to 
stop  the  goods  in  transitu  was  given  by  the  seller  to 
Pickfords :  that  notice  was  perfect ;  it  was  given  mi  the 
place  whence  the  carriers'  boats  sail;  and  Pkl^ds 
in  the  country  write  to  Pidffijrds  in  London,  to  retain 
the  goods,  substituting  the  names  of  Biriett  and  Sckq/Ud 
for  those  oiNeale  and  Warner.  Pkltfordi  goods  come  to 
Paddington,  and  their  instructions  come  to  their  count- 
ing-house in  the  city.  They  9Wt  to  their  servants  atPadr 
dington  to  stop  the  goods :  but  by  mistake,  originating 
in  a  mere  misunderstanding  of  the  name  at  the  count- 
ing-house, the  goods  are  delivered  by  their  servant  to  the 
purchaser.  It  was  formerly  held,  that  the  only  way  of 
stof^age  in  transitu  was  by  actual  corporal  touch  of 
the  goods.  It  has  since  been  held,  that  after  notice  to 
a  carrier  not  to  deliver,  he  is  liable  for  the  good$  ia 
trover  against  himself,  if  he  does  deliver  them.  It  is 
clear,  therefore,  that  after  this  notice,  Pickfordsj  de- 
livering them  to  NeaU  and  Warner,  are  liable  in  trover 
for  the  goods,  and  I  thought  it  monstrous  to  say,  that 
their  delivery  of  them  by  mistake,  under  spch  a  li^r 
bility,  would  confirm  the  property  in  the  bankrupt. 
The  law  of  stoppage  in  transitu  says,  that  the  pro- 
perty, which  was  before  in  the  bankrupts,  may  b^ 
revested  in  the  seller  by  notice  to  the  carrier.  Tlie 
PlaintiIGs  give  that  notice  to  the  carrier,  and  there- 
by revest  the  property.  Before  such  notice  to  the  car- 
rier to  stop  the  goods,  the  purchaser  may  bring  trover 
for  them;  after  such  notice^  the  seller  may  bring  trover. 

A  vendor 


LlTT 
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A  yeodor  oould  not  maintain  trover  against  a  carrier^        1816. 
uni«&9  be  could  revest  the  property  in  himself  and  if 
he  oan  revest  it,  then  the  subsequent  delivery  by  mis- 
take will  not  perfect  the  sale.  Covlev. 

Dallas  and  Park,  Js«  were  of  the  same  opkiioa. 

BuRROUGH  J.  There  is  not  an  order  and  disposition 
of  the  bankrupt  within  the  statute  of  21  Jac.  i.,  unless 
the  goods  lure  in  his  possession,  with  the  consent  of  the 
true  owner,  which  in  this  case  they  are  not  The 
ceuntermaad  of  the  order  to  deliver,  revests  the  pro- 
perty ID  the  vendor. 

Rule  refused. 


MaCHU  v.   FhASER,  (a)  Nw.i%.{a) 

'T'HIS  Defendant  was  arrested  upon  an  affidavit  diat  An  affidant  to 

he  was  justly  and  truly  indebted  to  die  Plaintiff  in  ^<i  ^  hail 
1 8/.  and  upwards,  on  the  balance  of  accounts,   for  ^  biUN^**^ 
goods  sold  and  delivered  by  the  Deponent  to  the  De-  change^  not 
fendant,  and  upon  two  bills  of  exchange,  viz.  one  for  Ji,*^^-\1* 
29/.  14^.  6d,  drawn  by  the  Defendant  upon  and  ac-  come  payable 
cepted  by  John  Thomas^  and   the  other  for  27/.  is*  *"**  ^^  >' 
drawn  by  the  Deponent  upon,  and  accepted  by  the  ^^  ^^' 

Defendant.  Whether  an 

affidavit  to 
hold  to  bail  on 

CopUy  Sesjt.  on  a  former  day  in  this  term,  upon  the  a  bill  of  ex- 
pound that  the  relation  of  the  Plaintiff  to  the  first  *^*"^*  °*^ 
bill  did  not  appear,  and  on  the  authority  of  Baibi  v.  piiintifrs  rela- 
BaUey  {h\  and  on  the  ground  that  it  did  not  appear  tlontothebill^ 

{a)  On  this  and  the  foliDW-     sion  at  the  Admiralty  Semai  at 
ing  day^  Burrwgb  J.  was   ab*     the  Old  Bailey* 
•ent^  ntting  on  a  spcf  i«il  commis-        {b)  Ante^  VI.  25. 

that 
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that  the  second  bill»  to  which  the  relation  of  both  parties 
was  shewn,  had  become  due,  or  remained  unpaids 
had  obtained  a  rule  nisi  for  delivering  up  the  bail4)ond 
to  be  cancelled,  upon  entering  a  common  appearance. 

Besi  Seijt.  shewed  cause.     It  is  sufficient  that  the 
Defendant's  relation  to  both  bills  appears.    Bradskaw 
▼.  Saddington*  {a)     He  is  sworn  to  be  acceptor  of  the 
one,  and  drawer  of  the  other.     As  to  the  objection^ 
that  it  is  not  shewn  that  the  bill  is  payable,  and  unpaid^ 
this  is  distinguishable   from  Jackson   v.  Yate  (i),    be- 
cause, though  the  maker  of  a  note  instantly  contracts 
a  debitum  in  pmsentiy   solvendurri^  in  futtiro^  yet  the 
drawer  of  a  bill,  which  is  the  first  part  of  this  case,  is 
not  indebted  until  the  bill  be  dishonoured,  either  by 
non-acceptance    or   non-payment ;    and  therefore   an 
affidavit  that  he  is  indebted,  must,  by  intendment,  com- 
prehend the  allegation  that  the  bill  is  become  payable,  and 
also  that  it  coxitinues  unpaid.     And  with  respect  to  the 
second  bill,  no  affidavit  to  hold  to  bail  ever  yet  stated 
all  the  special  circumstances  which  create  the  debt ;  and 
Jackson  v.  Yo/^  being  only  the  decision  of  a  single  Judge^ 
IS  of  less  authority  than  Davison  v.  March  (c),  accord- 
ing to  which,  it  is  sufficient  to  swear  to  the  conclusion, 
that  he  is  indebted  to  the  Plaintiff,  as  indorsee  {d)  of 


{a)  2  MauU  6ff  Selw*  148. 

(d)  The  Court,  in  observing  on 
Jackson  V.  Tate 9  where  the  De- 
fendant was  sworn  to  be  indebted 
to  the  Plaintiffin  450/.  as  indorsee 
of  a  promissory  note,  considered 
that  the  word  **  indorsee"  was  a 
mistake*  for  indorser ;  but  in  Da^ 
tfsjon  V.  March  the  same  form 
occurs;  and  it  appears  to  be  the 
ordiaary  phrase  used  on  these  oc- 
casions, and  is  correct  in  sense, 
as  well  as  in  grammatical  con- 


6truction»  being  put  in  apposi- 
tion with  the  last  substantive  in 
the  preceding  clause^  **  indebted 
to  this  deponent,"  which  clause 
is  found  in  the  affidavit,  though, 
as  it  is  abbreviated  by  the  re- 
porter, the  antecedent  being  omit- 
ted, the  sense  is  obscured ;  bit 
*«  indorsee"  is  there  descriptive 
of  the  relation  of  the  PlauntifT  to 
the  bill,  and  not  of  the  relation 
of  the  Defendant.  See  the  pre- 
cedents in  TM'j  Formsj  ad  ed. 
I S04,  p.  8a.  •8.35.  38,  39. 
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a  bill  of  exchange,  without  alleging  that  the  bill  is 
become  due,  for  if  the  bill  be  not  due,  he  may  be 
indicted  for  perjury.  He  prayed  that  the  Plaintiff 
might  file  a  supplemental  affidavit. 

Copley^  in  support  of  his  rule,  relied  on  BaUri  v. 
Bailey  as  the  latest  decision,  ruling  that  it  was  neces- 
sary to  shew  the  Plaintiff's  relation  to  the  bill :  and  on 
Jackson  V.  Yate^  as  over-ruling  Damson  v.  Marchy  and 
deciding  that  it  was  necessary  to  shew  that  the  bills  were 
payable  and  unpaid.  The  acceptor  of  a  bill  in  this 
case  was  analogous  to  the  maker  of  a  note  in  that, 
and  must  observe  the  same  requisites. 

GiBBs  C.  J.  It  is  unnecessary  to  decide  whether 
the  affidavit  ought  to  state  the  relation  of  the  Plaintiff 
to  the  bill;  but  the  case  last  decided  in  this  Court 
is  certainly  much  broken  in  upon  by  the  last  case 
decided  in  the  C!ourt  of  King's  Bench,  which,  as  Mr. 
Marshall  has  well  remarked  (a),  was  not  cited  upon  the 
discussion  of  BdUn  v.  Batley.  This  Court  certainly 
intended  to  make  the  practice  of  the  two  Courts  uni- 
form, and  decided  according  to  that,  which  the  dis- 
covery of  this  case  of  Bradshaw  v.  Saddington  shews 
not  to  be  the  uniform  practice  of  the  Court  of 
King's  Bench.  The  other  point  is  thi$:  the  Phiintiff 
swears  the  Defendant  is  indebted  on  a  bill  drawn  by 
the  Plaintiff  upon,  and  accepted  by  the  Defendant. 
Every  word  of  this  may  be  true^  and  yet  the  Plaintiff 
may  not  be  entitled  to  arrest  the  Defendant,  and  if  ao» 
certainly  it  is  not  such  an  affidavit  as  can  support  this 
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Dallas  J,  concurred. 


(a)  %  Marsh*  %^u  n. 


Park 
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niASER. 


Park  J.  This  case  is  distinguishable  from  Davison 
V*  March^  on  the  ground  on  which  it  is  put  in  Jnckson 
v.  Yatey  that  an  acceptance  being  like  a  proimssory 
note,  a  debitum  in  prae$efdiy  sdvendum  infiduro^  the 
Plaintiff  may  truly  swear  that  the  Defendant  is,  in  a"* 
manner,  indebted,  and  yet  he  may  have  no  right  to 
arrest. 


The  Court  adliered  to  their  invariable  practice  in 
refusing  BesC^  prayer  for  permission  to  file  a  tup- 

plemental  affidavit. 

Rule  absolute* 


Nov>  1 8. 

Where  a  judg- 
ment had  been 
entered  up  on 
a  warrant  of 
attorney  giyen 
on  an  insuffi- 
cient stamp, 
the  Court  held 
that  the  objec- 
tion was  cured 
by  procuring 
the  instrument 
to  be  stamped 
with  the  pro- 
per stamp. 

And  that, 
although  the 
Defendant  had 
ahready  applied 
to  the  Court  to 
set  aside  the 
judgment. 


Burton  v.  Kirkbt. 

T/^AUGHAN  Serjt.  had  on  a  former  day  obtained  a 
rule  nisi,  to  set  aside  an  execution,  judgment,  and 
the  warrant  of  attottiey  whereon  the  judgment  had 
beea  entered,  upon  the  ground  that  tlie  waitant  of 
attomey  was  given  to  secure  distinct  debts  to  four  dif- 
ferent persons,  and  that  the  stamp  which  it  bore^  de- 
noted^ duty,  which)  though  sufficient  for  the  aggregate 
scon,  was  insufficient  for  the  four  several  parts  into 
ivhich  the  sum  secured  was  divided.  There  was  a  ik* 
feftSEanti^,  M^iich  declared  that  the  warrant  of  attorney 
is  given  to  ^:^  B,  C,  lind  D,  as  a  further  and  ooUateral 
security  for  2,500/.,  secured  as  follows,  viz.  500/9  to 
3/1^  ae^Ared  by  a  bond,  ^therein  described,]  a  certain 
odi^  lium  to  Bj  secured  by  a  promissory  note,  [therein 
dMcribed,]  and  a  certain  other  sum  to  C,  secured  by 
a  certain  other  promissory  note,  and  the  residue  to  D^ 
secured  by  a  certain  other  promissory  note.  The 
statute  (a)  directs,   that  where   <<  any  bond  shall  be 


(a)  Stat  55  G.  3.  e.  184.  Scbedulcf  Part  z. 


General  Directions 


given 
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given  lui  H  security  for  the  payment  to  different  persons 
of  KpBrstlb  and  distinct  sums  of  money,  the  proper  ad 
wlorein  daty  shall  be  charged  in  respect  of  each  sepa- 
rate and  distinct  sum'  of  money,  and  not  upon  the 
aggregate  amount  thereof." 


1816. 


BURTOM 

Knuoiy. 


Best  SerjU  on  this  day  shewed  cause,  upon  the 
ground  that  since  the  rule  nisi  was  obtained,  the  com- 
missioners of  the  stiunp  duties  being  satisfied  that  no 
fraud  was  intended,  of  which  he  now  produced  an 
kffidavit,  had  afiixed  to  the  warrant  of  attorney  a  Btanip 
denoting  the  payment  of  a  duty  sufficient  for  the  four 
distinct  sums,  and  had  remitted  the  penalty,  which 
they  are  enabled  to  do  by  a  former  act.  (a)  It  would 
be  of  the  most  nuschievous  consequence,  if  every 
judgment,  fine,  and  recovery,  in  which  an  imp'rcf)^ 
stamp  had  been  used,  were  thereby  rendered  absolutely 
void. 


Vdaujghan^  being  called  on  to  support  his  rule^  con- 
ttoded  that  it  would  be  of  pernicious  consequent  to 
the  revehtiie^  if  persons  might,  in  preparing  all  soi^fs  of 
liegiil  iustminetits,  dude  the  stamp  duty,  atid  proMre'the 
stjaittip  to 'be  then  only  affixed,  when  it  was  necessary  to 
miake  tike  of  the  instrument  in  a  court  of  justice.  This 
tofhs  lipOn  One  of  the  earliest  stamp  acts,  (b)  which 
made  this  instrument  a  mere  nullity  at  the  time  wheA 
jtldgtn6nt  w«8  entered  up,  and  no  subsequent  operation 
can  make  it  good.  Although  the  Court  might,  before 
au  instrument  was  produced,  defer  a  trial  or  other 
proceeding,  in  order  that  a  party  might  in  the  interval 


(a)  44  (v*  J*  ^-98.  J.  24» 

(i)  s  W.lff  M.  c.%\.  J.  II. 

No  fuch  record,  deed,  instrument, 

or  writingt  shall  be  pleaded  or 

glTen  iaeritaice  ia  any  court,  or 


admitted  to  be  useful  or  available 
in  law  or  equit)",  until  as  well 
the  sidd  dutyy  as  the  said  sum 
of  5/.  (a  penalty)  shall  be  first 
paid  to  their  majesdeo'  use. 

obtain 
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obtain  a  stamp  to  be  affixed,  yet  here,  where  the 
instrument  had  been  put  in  ure,  and  was  Jmctum 
cfficioy  and  there  was  no  further  us0  for  itv  all  that  had 
been  done  undjer  it  was  void,  and  the  defect  could  not 
now  be  remedied.  To  introduce  such  a  practice  would 
open  a  wide  field  for  collusion  and  fraud.    ^ 


G1BB8  C.  J.  The  proposition  of  the  Defendant's 
counsel,  is,  that  when  a  deed  with  a  bad  stamp  has  once 
been  produced  in  the  course  of  any  legal  proeeeding* 
it  can  never  afterwards  b^  rendered  available  in  that 
proceeding  by  the  addition  of  a  proper  stamp.  I  am 
of  opinion,  that  there  is  no  foundation  for  thb  pix>po- 
sition,  and  that  if  a  persop  produce  an  instrument  at 
a  trial,  which  is  void  for  want  of  a  stamp»  and  is 
therefore  nonsuited,  if  he  can  get  the.  deed,  stamped 
even  before  the  trial  is  over,  he  may  make  the  deed 
available  in  that  very  trial. 

Park  J.  This  point  has  been  decided  in  this  very 
term,  in  the  case  of  Rogers  v.  Janus  (a),  in  which  we 
held,  that  a  commission  of  bankrupt,  founded  <m  a 
petidoiiing  creditor's  debt,  the  title  to  which  arose 
imder  a  will,  of  which  probate  had  been  granted  with 
an  insufficient  stamp,  might  be  supported  without  is- 
suing any  new  commission,  after  the  additional  stamp 
had  been  applied  to  the  probate. 

Rule  discharged  upon  payment  of  costs;* 


{a)  Ant€i  pt  147- 
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Charter,  Demandant ;  Shepherd,  Tenant ;        Nov.  %u 

GwYNN,  Vouchee. 

TTAUGHAN  Seijt.   moved  to  amend    a    recovery  Tbe  Court  re. 
which  had  been   suffered  in  30  G.  3.  of  several  ^«^toaineiKl 
manors,  and  amongst  others  the  manor  of  Hele  Painc^  iddingtwo  usu 
and  of  5  mills,  50  tofts,  300  gardens,  2000  acres  of  land,  "*^^  >°  ^^ 
2000  acres  of  pasture,  &c.,  in  the  parishes  of  Thom^  ^^  ^  I     ^ 
torif  Broad  Hembwy^  Broad  Clyst,  Silverton^  and  Pay  enumeratifm  cf 
Hembury,  Devon,    by  inserting  after    the    word   Pay  {^J'^^^^f 
Hembwy  the  parishes  of  Bradninch  and   Butterleigk,   the  amend- 
upon  an  affidavit  that  the  manor  of  Hele  Paine,  the  ™^^  ^"^  «PV 
principal  part  of  which  was  in  the  parishes  of  Broad  ^^  parceb  of 
Cb/st  and  Silverton,   was  also  in  part  situate  within  oneootof 
those  parishes  oi  Bradninch  and  Butterleigh,  and  that  "*">«"*""»** 
the   deed  to  make  the  tenant  to  the  precipe,    con-  which  parcels 
veyed  the  manor  of  HeU  Paine,  with  all  its  rights,   "^^  ^  *^ 
members,     and     appurtenances   in   the    parishes    of  paj^hes. 
Broad  Gyst  and  Silverton,  or  elsewhere  in  the  county 
of  Devon,  and  that  the  re-lessor  intended  the  lands  in 
the  omitted  parishes  should  pass. 

• 

The  Court  held,  that  this  could  not  be  done  in  the 
way  in  which  it  was  prayed.  The  deed  to  lead  the 
uses,  it  was  true,  passed  the  manor  of  Hele  Paine,  and 
enumerated  certain  parishes  in  which  it  was,  and  added 
the  words  ^'  or  elsewhere ;"  and  a  part  of^e  manor  lay 
in  two  omitted  parishes.  But  the  recovery  conveyed 
many  manors  and  a  great  extent  of  lands  in  many 
parishes.  If  it  were  permitted  to  add  two  more  parishes 
in  this  unqualified  manner,  it  would  hereafter  let  the  re- 
coveror  into  proof  of  a  recovery  of  any  lands  whatever, 
not  exceeding  the  acres  comprized  in  the  recovery,  whe- 
ther parcel  of  this  manor  or  not,  so  that  they  were 

Vol.  VII.  N  situate 
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1816.        situate  in  one  of  those  two  parishes.     The  Court  could 

V^  '^  not  permit  an  amendment  which  might  apply  to  more 

Demandant,    ^-l^^ui  3uch  part  of  this  manor  as  lies  in  those  two  parish^, 

for  the  application  had  laid  no  ground  for  introducing 

other  lands  which  were  in  the  two  parishes,  but  not  in 

the  manor;  and  they  rejected  the  application,  (a) 

(a)  In  such  case^  how  to  word  here  established»  see  Lancasterf 

'             the  amendment  in  such  qualified  Demandant;  JVilmoty  Tenant  ; 

terms  that  the  Court  will  admit  Boene^  Voitchee%  pojt^  Hih  term* 

the  amendment  as  not  inconsist*  18179  is  Feb. 
-ent  with  the  caution  which  they 


^•^  »«•  PowEL  V.  Rich. 

IfthePWntiff  r^OPLEY  Serjt.  had  on  a  former  day  obtained  a 
hyt  hit  action         ^vl^  nisif  to  change  the  venue  in  this  cause  from 

rf  jLf  ^^hm  -^^-^^'"^  ^^  Warmickj  on  the  usual  affidavit,  against  which 
no  part  of  the 

^^dLdi**^  jB«/  Serjt.  shewed  cause,  upon  the  ground  that  the 
fendant  moves  action  was  brought  for  the  price  of  goods,  for  which 
to  change  it  on  (he  order  was  given  to  the  PlaintiiTs  agents  in  War- 
davit  that  the  "ff^^ckshirej  and  the  goods  were  delivered  by  the 
cause  of  action  Plaintiff  to  a    carrier  in  Holbom^  Middlesex,   to  be 

arose  m  ne  ^nygyej  \^^  Warwickshire ;  and  he  wished  to  extract 
county  ot  Jf,f  '' 

and  not  else-  ad  opinion  from  the  Court,  whether  this  would  not 

where,  which  satisfy  the  undertaking,  which   he  proposed,  of  pro- 

falsiiiet  by  an  ducing  material  evidence  either  in   London  ox  Mid- 

affidavit  that  dlesex,  a  latitude  which  the  Court  had  before,  in  a  like 

thecauicof      case,  allowed,  (a) 
action  arose  '  ^  ' 

partly  in  the 

county  of  B,  and  partly  in  the  county  of  C.»  the  Plaintiff  may  retain  the  venue  upon 

an  alternative  undertaking  to  give  material  evidence  either  in  ^.,  where  the  cause 

did  not  arise,  or  in  C,  where  it  did  arise. 

{a)  By  Manifold  C  J.  in  Dick    also  Saver/  v.  Spoomrt  ante$  VI. 
V.  NorrisJbf  ante,  IU»  464.    See    566* 

Cbpleys 
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Ctj^^  in  support  of  hb  mAe^  ebierved  that  it  imA  1616. 
vnfiiN^etMiy  iiow  to  discusi  the  muteriality  df  the  ari^ 
deAce  hefe:  if  the  evident^  Waft  not  material,  the  altar- 
iiatife  option  of  t#0  cMAtieft  wo«ld  noi  avail  the 
FlaintifF;  if  it  was  (n^teriid,  he  agfead  thai  aftet  the 
lat^  dedsioiii,  the  Plaisitiff  had  a  right  Co  MiUii  the 
venue. 


The  Omri  didchafged  the  lute  open  Ib^ 
tmdertakltig  lli  the  altetnadve,  to  ^e  material  etiUkne^ 
e^er  in  L(md<m  or  Middlesex. 


Baker  v.  Sydee*  n^v.^u 


aside  the  judgment  of  nan  proSf  which  had  been  4$G.3^.^6^ 
signed  in  this  oas^  or  at  leaat  to  retwn  to  the  Plaimiff  ^aMt  a  De- 
the  ittonejr  levied  for  the  eotta  of  an  execution  and  Pendant  to  le?y 
aheriPa  pOUndi^,   upon  iL  Jbri  /aeM  for  the  De-  exewSmfor*" 
fendBAt's  costs  of  the  ad^n.    He  moved  this  under  hit  costs  of  an 


Ae  Mlowinff  cireufiistaiices :  the  Defendant*  who  was  ^^' .     . 

•  .  -  -  Xhcintolv* 

m  eustody.in  other  snits^    having  previoiisly  given  ent act 530.3. 
Aoliee  of  his  inlcntion  to  take  tb^  benefit  of  the  insol-  ^-^^^  <^. 
vent  act,  had,  in  Trinity  term  bsi,  ruled  tbe  HaintiflF  ^^^^^^tie 
to  enter  the  issue,  which  the  PlaintiiF  omitted  to  do :  demandf  of 
the  IMhndani  on  ad  Jkfy  sigaed  a  jodgment  of  mm  ^^^^^ 
pros.    On  th^  loth  the  Defendant  was  discharged  out  of  named  In  hit 
custody  by  order  of  the  Court  for  the  relief  of  inso^  schedule  of 
v«at  debtor^   but  neither  this  order,  nor  the  De-  ticeofapdkL 
fendantfs  notioe^  or  sdiedule^  specified  the  Plaintiff's  u)g  for  di»- 
aMaAd:  after  such  discharge,  on  tbe  Itfth  of  July,  ^^^"^ 

chax|;e. 
And  diercfore  hit  discharge  doet  not  intemipt  the  coune  of  an  action  brottght 
against  him  by  a  Plaintiff  whose  claim  the  prisoner  has  not  iaduded  in  hit  notice, 
and  tcheduk  of  creditors. 

N  2  the 
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1816.  the  Defendant  issued  an  execution  for  the  costs  of 
the  judgment  of  rum  pro&^  under  which  he  levied 
\6U  13^.  8(2i  for  the  taxed  costs  of  the  action, 
iL  115.  6d.  for  costs  of  the  execution,  and  I25.  for 
sherifTs  poundage.  Blosset  contended,  first,  that  the 
judgment  was  altogether  irregular,  for  that  the  De- 
fendant having  given  notice  of  his  intention  to  take 
the  benefit  of  the  act  for  the  relief  of  insolvent  debtors, 
the  Plaintiff  was  not  bound  to  notice  the  rule  to  enter 
the  issuer  or  incur  any  further  expenoe  in  his  action; 
secondly,  that  at  all  events  a  Defendant  is  not  entitled 
to  costs  of  his  execution  or  poundage,  the  statute  (a) 
being  confined  to  Plaintiffs. 

Best  Seijt  shewed  cause.  The  Plaintiff  was  not 
warraifted  in  disregarding  the  Defendant's  rule  to  enter 
the  issue.  If  he  had  entered  the  issue,  and  the  De- 
fendant had  applied  for  judgment  as  in  case  of  a 
nonsuit,  his  insolvency  might  have  been  a  gnxmd  for 
awarding  a  slet  processus.  The  Defendant  did  not 
apply  to  be  discharged  from  the  Plaintiff's  demand, 
because  he  knew  he  had  a  good  defence  to  this  action : 
the  Plaintiff  therefore  is  not  affected  either  by  his 
notice,  or  his  discharge^  and  was  firee  to  pursue  his 
action.  As  to  the  latter  part  of  the  rule,  he  admitted  it 
must  be  made  absolute. 

Blossetj  in  support  of  his  rule,  insisted  that  the 
operation  of  the  statute  (a)  so  entirely  interrupted  the 
course  of  all  actions  against  the  Defendant,  that  it 
rendered  it  impossible  for  the  Plaintiff  to  proceed,  and 
5.  21.  gives  a  new  remedy  against  debtors,  even  where 
no  suit  1$  pending:  a  creditor  may  come  in,  and  have 
the  rate  extended  to  him.     The  act  requires,  ist,  a 

(a)  43  Q*Z*  ^•46«  i*5«        {h)  S3  G.j.  c.  io3.  jj.  xo.  319  $%• 

specific 
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qiecifie  notice  to  the  particular  creditors  at  whose  suit  18 16, 
he  is  in  custody,  and  then  a  general  notice  in  the 
London  gazette,  which  is  notice  to^  all  the  world. 
The  prisoner  is  discharged,  by  the  order  of  the  Court, 
against  those  creditors  who  are  specifically  named,  and 
he  is  also  discharged  by  the  laches  of  those  who  do  not 
come  in,  against  all  the  rest.  He  is  discharged  against 
those  from  whom  the  Court  discharges  him  under  this 
act,  and  against  those  who  do  not  come  in  after  the 
notice  given  in  the  London  gazette. 

GiBBs  C.  J.     If  the  Defendant  had  armed  himself 
against  the  proceedings  of  the  Plaintifl^  by  being  dis- 
charged under   the   insolvent   act,    we    never  would 
permit  him  afterwards  to  take  any  step  against  the 
Plaintiff  in  regard  to  costs ;  but  a  debtor,  by  being 
discharged  in  other  actions,  does  not  thereby  lose  his 
power    of  proceeding  for    costs    against   a  Plaintiff 
whose  right  to  recover  he  disputes,  and  to  whom  he 
lias  never  given  notice  that  he,  the  Defendant^  meanl 
to  be  discharged  from  that  debt      The  act  {a)  direota 
the  prisoner  to  publish  a  schedule  of  all  the  persons  in 
the  gazette;  that  notice,  as  we  are  at.present  advised, 
is  notice  only  to  those  creditors  who  are  named  in  the 
schedule.     By  s.  32.,  (the  section  which  discharges  the 
prisoner,)  it  is  enacted,  that  if  any  action   shall  be 
brought  against  him  upon  any  cause  of  action  from 
which  he  shall  have  obtained  his  discharge  by  virtue 
of  that  act,  except  under  an  order  of  *Court^  such  pri- 
soner may  plead  that  he  was  discharged  therefrom  by 
the  order  by  which  such  discharge  shall  have  been 
obtained.     There  is  no  clause  which  says  that   the 
debtor  diall  be  generally  discharged  of  all  debts,  but 
only  that  he  may  plead  the  discharge  of  all  debts  firoia 

(tf)  Sect.  %. 

N  3  which 
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which  he  shall  be  diicharged  by  the  order  ef  the 
Gssurt.  We  therefore  must  look  back  to  fee  what  are 
the  terms  of  the  order  for  his  discharge.  By  |w  io« 
the  Court  muat  in  the  order  specify  tha  peraoDa 
^giMiist  whose  demand  it  discharges  him*  This  ii^  aot 
a  general  discharge,  therefore,  bat  only  as  to  sucb 
vpeci&c  debts  as  the  commissioners  shall  discharge 
him  from. 

Rule  Absolute  as  to  refundins  the  pound- 
age; discharged  as  to  the  rest;  but  without 
costs. 


The  sealer  of 
writs  is  not 
guilty  of  aeon- 
tempt  in  refus- 
ing to  seal  a 
writ  on  St, 
LuAe*5  day, 
beiig  one  of 
the  holidays 
appointed  by 
the  statute 
5&  6£dtiv.  6. 
f*  3*  to  be  ob- 
served* 


Martin  v.  Bold. 

QNSLOW  Seijt  had  obtained  a  nik  nisi  that  Mr. 
Bode^  the  deputy  sealer  of  writSf  might  shew  causa 
why  he  refused  to  seal  a  writ  gS  capiat  ad  respondendum 
issued  in  this  cause  and  signed  by  the  filacer,  witk 
costs,  and  that  he  might  produce  the  book  or  entry  of 
|he  writs  sealed  at  his  office,  and  answer  the  matters  of 
the  affidavit,  which  stated  that  the  Haintiff^s  attorney, 
on  1 8th  OetobeTj  SL  Luke^tk  dajf  before  three  o'ck>dky 
until  which  hour,  by  the  rule  of  Court  (a),  the  seal-office 
ought  not  to  be  shut^  having  obtained  a  writ  signed  by 
the  deputy  filacer,  carried  it  to  the  seal-oftc^  the 
outer  door  of  which  was  then  shut  with  a  notice 
arixed  that  that  day  was  a  holiday ;  but  that  obtaikiing 
admisMon  from  Mr.  Pooler  the  deputy  sealer  of  writs, 
who  was  within,  and  apparently  attending  there  fbr  the 
purpose  of  the  business  of  his  office,  the  PlaihtMPg 
attorney  requested  him  to  seal  that  writ,  stating  that  it 


(a)  Tritu  tenn  54  G*  3*  oBtCt  V»  704* 


was 
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was  <<  a  work  of  necessity/'  because  the  Defendant  was  1816. 
atx>ut  to  leave  the  kingdom,  and  offering  to  pay  him  *  ^  ' 
any  sum  which  he  thought  fit  to  charge  for  sealing  it*  ^ 

idr.  Poole,  being  apprized  that  there  was  an  intention        Bold.- 
to  try    the  right   of  taking  extra  fees  on  holidays,, 
refused  to  make  any  charge  for  sealing  it,  said  he  was  • 
not  then  in  busiqess,  as  it  was  a  holiday  allowed  by 
statute^  and  declined  to  seal  it  unless  the  Plaintiff's 
attorney  chose  yoluntarily  to  pay  him  what  other  mem* 
bers  of  the  profession  were  in  the  habit  of  paying,  if* 
their  writs  were  sealed  on  a  holiday.     The  Plaintiff's 
attorney  declining  to  offer  any  sum,  the  writ  was  not 
sealed,  and  the  Defendant,   who  was  then  on  board 
ship,  and  about  to  quit  the  country,  sailed  before  lie 
could  be  arrested  under  the  writ,  which  was  sealed  next 
morning  at  tlie  opening  of  the  office. 

Ije^u  and  Faugkan  Seijts.  now  shewed  cause  againsl 
this  rule.  In  the  first  place,  the  officer  was  guilQr  oC 
no  contempt,  for  the  Plaintiff  never  tendered  to  pay 
him  even  the  ordinary  fee,  without  which  he  was  on 
no  day  bound  to  seal  a  writ.  Next,  SU.Luie^9  day 
was  one  of  the  holydays  appointed  to  be  kept  by  the 
statute  5  It  6  Edw.  6.  c.  3.,  and  without  altering  into- 
the  question,  whether  a  holyday  happening  in  term 
time  should  shut  the  offices,  this  happened  in  time  of 
vacation*  Two  cases  on  a  similar  question^  found  in. 
BlacksUme^B  (a)  reports,  both  relate  to  the  feast  day  of 
SL  Barnabas,  a  day  not  set  apart  to  be  kept  holy  by 
this  statute,  on  which  distinction  they  were  decided*. 
That  day,  also,  in  those  instancy  must  be  taken  to  have 
ocGURed  in  term  time^  otherwise  th^  topic  would  not 
have  been  introduced  into  the  argument ;  but  the  Court 

(d)  Figgifu  Y.  fFillsr,  %  M  R^p^  1x86. ;  and  Sparrow  v.  Cooperp 

N  4  regulate 
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1 8  ]  6*.  r^ulate  that  contingency.  In  Pater  y.  Croome  (a),  it  was 
held  that  the  29th  of  Men/  was  not  a  legal  holiday,  but 
that  determines  nothing  as  to  the  effect  of  this  statute, 
to  which  the  observance  of  .that  day  is  long  posterior. 
In  Worthy  v.  Palter  {b\  this  court  held  that  the  Lord 
Mayor's  day  was  not  a  holiday.  Tvaeedale  v.  Fennett  {e) 
was  decided  on  the  Impropriety  of  the  clerk  of  the  de- 
clarations receiving  an  extra  fee  of  35.  4d.  for  perform- 
ing the  bu^ness  of  his  ofBce  on  a  holiday,  viz.  29th  of 
Juney  St.  Peter's  day ;  but  it  does  not  decide  that  the 
officer  may  not  refuse  to  perform  his  functions  on  a 
holiday,  if  he  thinks  fit  so  to  do.  This  is  the  only  case 
which  relates  to  a  holiday  named  in  this  statute^  and 
Lord  EUerAorough  C.  J*  says,  if  it  be  a  legal  holiday, 
make  it  a  legal  holiday,  but  not  a  source  of  profit  by 
selling  the  seal.  The  officer  was  guilty  of  no  extortion, 
he  made  no  demand,  he  was  willing  to  seal  the  writ,  if 
the  Plaintiff's  attorney  would  have  voluntarily  paid 
what  others  pay.  Probably  he  was  wrong  in  thinking 
that  the  payment  would  have  been  so  far  voluntary, 
that,  if  not  due^  it  could  not  be  recovered  back  from 
him.  The  sealing  of  this  writ  was  not,  as  the 
Flaintifi^s  attorney  wished  to  insinuate,  one  of  those 
<<  works  of  necessfty"  which  the  statute  {d)  contemplates* 
The  officer  acted  as  he  did,  because  he  had  notice  that 
the  Plaintiff's  attorney  meant  to  raise  this  question; 
but  the  latter,  having  paid  no  fee,  and  having  made 
this  application  on  a  legal  holiday,  is  out  of  Court. 

Shepherdi  Solicitor-General,  and  Onslcw^  in  support  of 
the  rule.  The  officer  is  sworn  to  have  been  attending 
for  the  business  of  his  office,  and  his .  offer  to  seal  the 
writ  for  a  voluntary  payment,  is  that  selling  of  the^ 

(a)  7  Tgrm  Rep,  336.  (e)  B.  R.  Trln.  term  56  C  3* 

\b)  AnUt  V.  x8o.  (</)  5  &  6  Ed,  6.  c,  3.  j.  6. 

holiday^ 


\ 
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holiday,  which  Lord  EUenborough^  in  Tweedale  v.  Fen^  18 IG. 
ntUj  held  illegal  Whether  Mr.  Pook  had.  made  a 
demand,  or  received  a  voluntary  gift,  is  immaterial: 
for  if  the  necessity  of  getting  the  business  done  is 
urgent,  it  is  a  compulsion.  If  this  may  be  done,  there 
is  no  security  that  the  officer  may  not  impose  a  variout 
fee  upon  each  suitor,  according  to  the  urgency  of  hia 
business.  Though  these  days,  which,  as  the  statute 
says,  are  of  man's  institution,  and  not  so  sacred  as 
some  other  days,  are  appointed  to  be  kq>t,  yet,  if  the 
officer  is  not  in  his  house^  or  employed  in  rdigious 
worship,  but  is  in  the  office  for  purposes  of  business, 
he  ought  to  seal  the  writ  equally  for  those  who  do  and 
for  those  who  do  not  give  him  money.  The  statute  (a) 
directs  that.the  eve  of  all  these  days,  except  two,  shall 
be  kept  and  observed  fiuting ;  and  if  so^  the  number 
of  these  pernicious  holidays,  already  55  in  number, 
would  be  greatly  increased.  The  distinction  between 
the  feast  of  &•  Barnabas  and  those  days  which  are  made 
holidays  by  act  of  parliament,  is  not  taken  by  the 
Court,  in  Blachtone^  but  is  only  a  dictum  a£  that 
learned  Judge.  The  restoration  of  King  Charles 
the  2d  is,  like  these  days,  made  a  holiday  by  act  of 
parliament.  Blackstonej  J.  thought  it  would  have  been 
better  to  limit  the  holidays  in  the  offices  to  the 
days  in  which  the  Court  sits  not.  Even  though  the 
Court  may  not  think  this  is  such  a  contempt  upon 
which  they  are  called  on  to  grant  an  attachment,  yet 
the  transaction  may  be  properly  presented  to  the 
Court,  for  the  mere  purpose  of  the  Court  pronouncing 
whether  it  is  a  right  practice  or  not,  without  any  cen- 
sure necessarily  following ;  or  if  the  case  is  presented 
for  censure,  yet  still  it  is  not  highly  culpable^  and  the 
Court  may  withhold  the  attachment.  If  the  officer  does 
any  business  on  a  holiday,  either  he  does  wrongs  or,  if 

{a)  Sect.  s. 

he 
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1816.  he  is  warranted  in  doing  any  birainess,  he  ought  to  have 
for  it  only  the  same  fee  on  holidays  as  on  other  days. 
Formerly  the  practice  was,  not  to  take  a  fee  on  each 
writ  sealed  on  the  holiday,  but  for  the  attornies  to  club 
a  sum  to  have  the  office  open  for  all  of  them.  A 
question  arose  in  this  Court,  whether  a  Defendant  was 
bound  to  plead  on  the  day  of  the  Purification ;  and  it 
was  held  that  he  was  bound  to  plead,  because  the  office 
was  open  on  that  day.  Onslcm  concluded  by  asserting 
that  this  was  an  act  of  extorticm,  and  that  Mr.  PWfle 
was  a  crimina}. 

GiBBs  C  J.  We  are  called  upon  to  exercise  our 
judgment  on  the  conduct  of  Mr.  Pdohf  who  is  cited 
before  this  Court  as  a  criminal ;  and  the  question  is, 
whether  he  has  been  guilty  of  any  crime;  and  if  he 
has,  whether  we  can  animadvert  on  him  for  it.  The 
crime  alleged,  is,  that  on  a  holiday,  St  Luk^s  ds^jf 
he^  being  at  his  office,  offered  to  seal  a  writ  for  the 
foe  usually  paid  on  holidays,  and  refused  to  seal  the 
writ  without  it ;  but  said,  if  you  choose  to  pay  volun- 
tarily the  usual  fee,  I  will  do  it.  The  Plaintirs 
attorney  stood  on  the  point  of  honour,  and  would  not 
pay  the  fee,  and  the  writ  was  consequently  not  sealed..- 
If  these  holidays  were  instituted  only  for  the  ease  of 
the  officer,  I  should  think  there  was  nothing  unlawful 
in  the  officer  taking  a  forther  consideration,  and  doing 
the  business  for  it :  but  these  holidays  were  instituted 
vnth  a  very  different  consideration^  and  it  was  intended 
that  these  days  should  be  kept  sacred,  and  no  business 
done.  A  similar  question,  it  is  said,  has  lately  occurred 
ill  the  Court  of  Kin^s  Bench  (a),  and  the  Court  said,  if 
yon  will  keep  your  holidffy,  keep  it,  but  do  not  sell  your 
holiday.  It  is  said  that  Mr.  Poole  was  at  the  office^ 
ready  to  seal  writs  for  others,  and  that  therefore  he  was 

(a)  Tweedale  y.  Fennell,  B.  R*  Tr/w.  Tern),  56  (?.  3. 

bound 
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boimd  to  seal  £  writ  for  the  Plainti£^  without  any  fee  at  1816. 
all ;  [for  the  usual  fee  is  not  tendered  to  him;]  but  thia 
motion  is  made  against  him  as  a  criminal,  and  the 
uniform  practice  has  long  been,  that  on  the  holiday  a  Bqia» 
fiirther  sum  has  been  paid  for  sealing  a  writ:  it  ]s»  at 
kast,  very  questionable,  whether  his  practice  of  attend- 
ing  on  the  office  on  holidays,  gives  others  the  ri^it  cS 
making  the  officer  seal  seal  the  writ  on  that  day,  be- 
cause he  is  found  at  the  office ;  it  being  scarcely  con- 
tended, that  if  he  were  at  his  house,  or  elsewhere^  lie 
would  be  bound  to  go  thit];ier  for  the  purposes  We 
therefore  think  the  charge  is  not  substantiated,  which 
alleges  him  to  be  a  criminal;  and  whether  he  did  rig^t 
or  not,  we  are  not  here  called  on  to  decide;  if  the 
party  is  aggrieved,  and  haa  lost  his  costs,  he  has  Us 
regular  remedy,  and  may  bring  his  action  against  dir 
o£Boer. 

Dallas  J.  I  am  €}t  the  same  opinion :  if  the  pnrtjr 
onght  not  to  be  in  the  office  on  that  day,  neither  ought 
the  attorney  who  applied  on  that  day,  or  the  cKnt 
(wbo^  on  that  day  imly,  as  it  is  sworn,  instructed  the  at- 
toniej,)  on  that  day  to  have  applied  there ;  thereiM%m 
nny  way,  I  think  this  rule  cannot  be  supported^ 

Park  J.  was  of  the  same  opinion.  The  Solicitor- 
General  did  not  feel  comfortable  at  the  idea  of  making 
out  Mr.  PooU  to  be  a  criminal,  but  it  is  on  that  ground 
only  that  this  motion  could  be  supported.  Where  is 
the  extortion  of  the  act  ?  If  he  is  not  bound  to  do  extra 
labour  on  that  day,  it  is,  surely,  not  very  unreasonable 
that  he  idiould  demand  an  extra  fee  for  hk  labour.  Iji 
tho  two  cases  in  Blackskme^  and  the  case  in  Tiumtcnf 
thei  distinction  is  taken  between  a  holiday  and  no 
hettisy.  Inattthe  esses  tbeottosriasnppond  •»  be 
silling  al  the  feaieltho  GUef  JuHies^  a  Gous^aDdon 

these 
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BoLa 


these  days  the  Chief  Justice  is  sitting  in  Court;  and 
though  the  day  upon  which  the  question  arose. in 
Tweedale  v.  Fennellj  &.  Peter's  day,  when  it  happens 
in  term,  was  a  dies  juridicusj  yet,  the  Court  said  if  it 
be  an  absolute  holiday,  keep  it  as  such,  but  do  not  sell 
it  for  35*  4^. ;  and  they  ordered  the  officer  to  refund  the 
money :  here  no  money  has  been  taken,  and  the  Rule 
must  be  discharged. 

BuRROUGH  J.  I  have  anxiously  watched  to  see 
whether  any  ground  of  complaint  could  be  made  out 
against  this  officer,  as  a  criminal,  and  can  find  none.  In  ' 
many  offices  the  officers  avail  themselves  of  these  days 
to  woriL.up  the  arrears  of  their,  business,  but  refuse  to 
take  in  new  business ;  and  it  never  was  heard  o(  that 
theycould  be  compelled  to  take  in  more  on  those  days. 
Here  no  money  has  been  taken,  as  had  been  done  in 
the  case  of  Jhoeedale  v.  FennelL  If  the  Defendant  be 
injured^  he  must  bring  his  action ;  but  in  his  declara- 
tion he.  must  allege  that  the  officer  is  bound  by  his 
duty  to  attend  and  do  the  duty  on  that  day.  Could 
thjfi^  .then,  be  allied  and  proved  ?  There  is  not  the  least 
ground  to  say  there  is  any  charge  of  criminality  against 
this  party. 

Rule  discharged  with  costs. 


Nov.  21. 

The  price  of 
fixtures  to  a 
house  cannot 
be  recovered 
under  a  declar- 
ation for  goods 
sold  and  de- 
livered. 


LfeE  V.  RiSDON. 

"T^HIS  was  an  action  of  assumpsit^  for  goods  sold  and 

delivered,  tried  at  Guildhailj  at  the  sitdngs  after 

Trinity  term,   18 16,  before   Gibbs  C.  J.,  wherein  the 

Plaintiff  sought  to  recover  the  price  of  certain  fixturesy 

which  the  Defendant,  becoming  tenant  of  bis.  houses 

...  -13  agreed 
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agreed  to  purchase  of  him  at  a  raluation,  and  took       1816. 

possaBsion :    the  valuation  was  made,  and  the  price 

fixed  at  I  ^L    The  Defendant  protracting  the  payments         ^ 

after  five  months  the  Plaintiff  made  a  second  agree-      Rnooii. 

ment  to  accept  lo/.  in  lieu  of  the  17/i^  if  the  Drfendant 

would  instantly  accept  a  bill  at  three  months  for  it;  th6 

bill  was  drawn,  but  the  Defendant  declined  to  accept 

it.     The  Plaintiff  thereupon  commenced  this  action* 

For  the  Defendant,  two  objections  were  taken;  the  on^ 

that  the  fixtures  could  not  be  recovered  under  a  count 

for  goods  scid  and  delivered,  according  to  Nutt  v.  J3^ 

ler  (a) ;  and  Horn  v.  Baker  {b)  was  supposed  to  be  in 

point;  the  other,  that  the  parties  having  agreed  that. 

the  goods  should  be  paid  for  by  a  bill  at  three  months, 

the  action  was  misooncdved,  and  ought  to  have  been  an 

action  for  not  accepting  the  bill,  the  three  months  not 

having  expured  before  the  writ  was  sued  out ;  for  this  was; 

cited  Mussen  v.  Price  (c),  and  Duiton  y.  Solomonsan.  (d) 

The  first  point  his  lordship  reserved;  the  second  lie 

overruled  as  inapplicable,  holding  it  a  su£Scient  answer, 

that  the  Defendant,  having  by  his  non-acceptance  of 

the  bill,  repudiated  the  second  and  substituted  oob« 

tract,  the  Plaintiff  had  a  right  to  repudiate  it  also^ 

and  to  resort  to  his  first  agreement,  under  wUch  the 

greater   price   of  the    goods  was  payable  instandy ; 

whereto  the  Court  afterwards  clearly  agreed.     The  jury 

fi:>und  a  verdict  for  the  Plaintiff  for  1 7/. 

Bes^  Seijt.  in   this  term  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  enter  a  nontaiit.     /> 

Shepkerif    Solicitor-General,     now   shewed   cause. 
Home  V.  Baker  was  not  a  question  what  were  goods  and 

(«)  s  Espm.  176.  (^  4  Eduit  176. . 

(f)  9  Em,  %ts.  Id)  3  BoS'  ti  Pull.  581. 

chat- 
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1816. 

N9V.  1%.  Cartwright  v»  Keely. 

The  cases  in      /^OPLEYS&rjL  had  obtained  a  rule  nisi  to  discharge 

the  King's         v^  ^^  Defendant  out  of  the  custody  of  the  sheriff  of 

Beoch  are  ar-  .  ^ 

guedyandthe    NoHtnghamj  on  entering  a  common  appearance,  with 

opinion  of  the    costs  to  be  paid  by  the  Plaintifi.     He  moved  this  upon 

Court  ^  ^^  ffTound  that  the  Plaintifis  had  a  second  time  ar- 
nouncedy  in  ^ 

Serjeants*  Itm  rested  the  Defendant  while  this  action  was  pending  in 
Han,  in  time  error  in  the  King^s  Bench,  and  before  judgmait  had 
the  judgment    '^^^  giTcn  thereon,  or  the  action  discontinued. 

bears  date  of 

the  ensuing  j^^  ^-^  shewed  cause,  upon  an  affidavit  that  be- 

term. 

Second  arrest  ^''^  ^^  second  arrest  judgment  had  been  given  in  er- 
for  (he  same      ror  by  the  Court  of  King^s  Bench,  sitting  at  Serjeants^ 

^?*^»*P**^*     Inn^  before  Michaelmas  term,  i8i6,  whereby  they  re- 

aUef  ^RfncFe  a  « 

judgement  in     versed  the  judgment  of  the   Court  beiow,    and  the 

a  former  action  Plaintiffit  had  commenced  a  new  action.  Tlie  doctrine 
Tersed  for*"  *^^  *  Drfendant  is  not  to  be  twice  arrested  for  the 
error.  same  cause  of  action,  is  exploded,  unless  in  the  case 

where  the  second  arrest  is  vexatious. 

Copley,  in  support  of  his  rule,  referred  to  his  affida- 
vit, which  stated  that  the  judgment  of  reversal  was  not 
given  tin  the  i2ih  o{ November,  in  term  time,  which 
was  after  the  arrest 

GiBBS  C.  J.  One  sees  plainly  what  the  fact  is,  the 
case  was  argued  in  Serjeants*  Inn  hall,  where  the  Court 
sometimes  intimate  an  opinion,  when  they  have  a  strong 
one ;  but  they  cannot  pronounce  judgment  there. 

Rule  absolute,  but  without  costs. 


ly  THiB  FiTTT-sxYBNts  Vear  OF  GEOROE  IIL  Ids 

1816.  . 
Gix-L  a;nd  Another  v.  Dunlop.  \'^    -^ 

I 

HTHIS  was  an  action  on  a  policy  of  assurance^  dated  The  ttatote 

2jd  Mag  1808^  at  and  from  Zama^  or  any  odier  J^'ii'jllij* 
port  of  Soutik  America,  to  any  port  in  Great  BritaiUf  for  Britub 


hv  the  shma  Btnu  irmaog  or  Triun^o  JauricawK  bodi  or  !f?  ^  ^'^^ 

*  *  ^  to  tue  wettcrji 

cither.     By  a  memorandum  iadonedy  the  insarance  cotst  of  Amui^ 
vas  dechned  to  be  upon  good%  doUara,  bullion,  both  '^^^^ 
4X  either,   against  ail  risks  wfaateFer,  JSritisk   coo-  f^m^sauth 
tlenmalion  ht  illicit  trader  and  Spanitk  condemnation  Sem  OmxpuKf, 
and  chai^ges  of  claiming  in  her  port  or  ports  of  loading  ^^^^^^^^^^^ 
in  South  America,  excepted.    And  by  a  second  memo-  remtedtbither 
randum,  it  was  agreed,  that  the  vessels  might  touch  at,  ^  tbe  purpose 
duGharge  and  take  in  good,  at  CadiM,  without  being  ''^^^^ 
deemed  a  deviation.  *    The  declaration  avared  that  on  45  G.  3.  c«34. 
loth  April  1609,  divers  goods^  dollars,  and  q>ecie^  were  madeitlawfiil, 
shipped  at  lima,  on  board  the  Am  ibiioai^  tote  ^tll^ 

on  the  voyage  mentioned  in  the  poliqr,  and  proceeded  jccts  to  employ 
to  aver  the  interest  in  the  Plaintiffi,  and  a  loss  by  cap-  ^^.  "Mp*  ^. 

^        •    ttitet  m  amity, 

ture  and  detention  within  the  harbour  of  Cadiz,  by  cer-  under  a  Ikenee 
tain  persons  acting  under  the  command  and  authority  q(  ^<»q  the  king 
the  irovemment  of  iSpaf  It.  The  second  count  averred  the  J^*^*^'"'*^"*^^ 

••  ^  bnog  gooclsy 

loss  to  have  been  by  capture  and  detention  within  the  under  certain 

hailHnur  of  Cadiz,  by  certain  persons  unknown  to  the  ^^^^'* 
_^,  .    ,  _,    __  ,  ^  .  _  from  the  west- 

Flaifititro.  There  were  also  counts  for  money  paid,  money  >  em  coast  of 

had  and  received,  and  on  an  account  stated,  the  Defend-  South  Ame- 
antpkaded  the  genei^  issue.    The  cause  was  asecond  ^^^^^  from'^ 
time  tried  at  the  sittings  at  Guildhall  after  HiUny  which  BrHitih 
term,  1816,  befiw^  GibbsC.3.  when   a  verdict  was  ^]f^^  ' 
found  for  the  Plaintiffi,  subject  to  a  case^  with  liberty  g^^h  good^ 
for  either  party  to  turn  it  into  a  special  verdict     The 
case^  in  substance  stated,  that  the  policy  was  subscribed 
by  the  Defendant  on    23d  May  1808.       On    30th 
March  1807,  a  licence  was  granted  by  his  majesty  in 
council  to  Messrs.  Thomas  O Gorman,  and  other  Britis/t 
iherchants,  authorismg  them  to  eaqport  hence  to  tlie 
Vol;  VII.  O  SpaJiisi 
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1S16.  Spanish  colonies  in  Soidh  America^  on  board  the  Par*' 
tuguese  vessel,  the  Bons  IrmaoSf  and  four  other  neutral 
yessels,  British  manufactures  and  produce,  to  proceed 
to  Lisbon^  to  take  in  quicksilrer  and  other  articles^' 
and  from  thence  to  proceed  to  some  of  the  Sptmisk 
ports  in  South  America;  and  further  permitting  T. 
CtGorman  or  his  agents,  or  the  bearers  of  his  bilb  of 
lading,  in  return  for  th^  goods  so  to  be  exported,  to 
import  by  the  same  vessels  to  any  port  of  the  United 
Kngdom,  such  quantity  of  the  produce  of  the  Spanisk 
colonies,  and  bullion,  as  might  be  specified  in  their 
bills  of  lading,  to  whomsoever  such  property  mi^^t 
1)elong,  and  notwithstanding  all  the  documents  accom- 
panying such  returns,  should  represent  the  same  to  be 
-destined  to  a  neutral  or  hostile  port.  That  licence 
"was  to  continue  in  force  for  twenty-four  months:  and 
by  a  subsequent  order  in  council,  and  licence,  both 
dated  a4th  March  1^09,  the  duration  of  the  former 
lieenoe  was  prolonged  for  one  year.  Under  the  autho- 
rity of  these  licences,  the  PlaiotifiBs  who  were  British 
merchants,  exported  to  Lima  in  South  America^  on  board 
the  Portuguese  vessel  the  Bons  Irmaos^  a  quantity  of 
BhV/si  manufactures:  the  ship  sailed  from  Londom 
on  her  outward  voyage  on  nth  September  1807,  and 
arrived  at  CallaOj  the  port  of  Lima^  in  December  18089 
wliere  her  outward  cargo  was  landed  and  sold*  In 
March  1809,  x'^ums  of  the  goods  so  previously  ex- 
ported,  and  consisting  of  die  goods  and  bullion  insuredf 
which  were  bark,  the  produce  of  the  Spanish  colonies, 
and  dollars,  were  laden  on  board  the  Bons  Irmaos  at 
Limaj  by  Mr.  T.  (yGorman^  on  account  of  the  Flain- 
tifi,  for  the  purpose  of  being  imported  into  the  United 
Kingdom,  and  the  bills  of  lading  for  the  same  goods 
and  bullion  were  transmitted  to  and  received  by  the 
PlaintiflSt.  Neither  the  Plaintifis,  nor  Mr.  T.  (TGor- 
manj  had  any  licence  from  the  South  Sea  Company, 
authoring  them  to  trade  within  their  limits,  within 

6""  which 
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which  Idma  is  situated.      In  April  i^og^   the  ship        1816*. 
sailed  on  the  voyage  insured,  and  in  the  prosecution         ~^     ^ 
43S  that  voyage  was,  in  October   1809,  captured  and  ^ 

detained  in  the  harbour  of  Cadiz^  where  her  cargo  was      Dunlop. 
aeized   by  persons  acting    under   the.  government  of 
Spaifiy  and  the  Plaintiffs  thereby  sustained  a  total  loss* 
,B<efore  and  on  the  30th  March  1^0"]^  when  the  licence  * 

was  granted  by  the  king  in  council,  Great  Britain  was 
in  amity  with  Portugal,  and  at  war  with  Spain,  and 
continued  at  war  with  Spain  untill  the  4th  of  Ju^  18089 
on  which,  day,  by  an  order  in  council,  all  hostilities 
teween  this  kingdom  and  Spain  ceased.  The  question 
for  the  opinion  of  the  Court  was,  whether,  under  these 
circumstances,  the  Plaintiffs  were  entitled  to  recover: 
if  they  were,  the  verdict  was  to  stand ;  if  not,  a  non- 
«dt  was  to  be  entered. 

d 

Best  Serjt.  for  the  Plainti£^,  stated. the  question 
;4Hmp]y  to  be,  whether  it  was  necessary,  for  legah'zing 
.this .voyage^  that  the  importer  should  be  prepared  with 
« liceace  froin  the  government  only,  or  with  a  licence 
from  the  .SoMtk  Sea  Company  also.;  and  he  con- 
tended that  no  South  Sea  licence  was  then  necessary, 
9M,  at  the  time  of  performing  this  voyage,  two  acts  of 
INurlianient,  and  a  case  pronounced  in  this  court,  had 
4iKided  this  question.  The  words  of  the  statute  (a). 
axe  dear,  which  are^  that  his  majesty  in  council  may 
^gnmt  licence  to  any  British  subject  to  import  into  this 
lungdom,  for  his  own  account,  or  for  account  of  a 
subject  of  any  state  in  amity  with  his  majesty,  from  any 
^country  in  America,  belonging  to  any  foreign  European 
.sovcrrign  .or  states  any  goods,  of  the  growth*or  pro- 
tdace^  whether  mannfiu^tured,  or  otherwise^  of  any  such 
country,  not  prohibited  to  be  used  or  consumed  in  this 

O  2  king- 
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•1k!itigd6ii!i,  it  ^j  ^hip  6r  vessel  belongmg  to  kny  Maft^ 
'ih  titiSty  >^th  ^tsmlgesty,  and  under  ^uch  nd^bs,  re^ 
Wion^  reatrictionB,  and  k^ecuriti^  as  hh  mijestj,  wXh 
'Dtniui^*     ite  adiice  df  fus  prity  council^  shldl  kpprtitt^  am 
•nljeot  to  the  oune  duties  aa  ftach  goods  Md  Mm- 
laoditite  would  beaubject  to^  if  imported  in  any  BHikkf 
Imilt  riiip  or  imsel,  imd  to  the  aMie  rulesi  r)^guhlliMs9 
iwtrietioin,  seeurities,  penaUiesi  taid  for^iires  ra^ieot- 
9k^  the  payment  of  Aie  satne^  any  lati%  cuMMs  w 
tttiige  to  Ae  cdntrary  in  anywise  nottHttistanding.    Thik 
litatute  lias  ther^bre  legsftLeed  ibis  foyt^^  pr^d^ 
"it  wovld  hlftve  b^to  legal  if  performed  1^  a  British  iAAp ; 
ft  tbelrefbre  ptxts  neutral  dvips  in  the  same  sftuatiMi  a& 
Briti^  ships  ^are  put  in  by  the  statute  42  6. 3.  €^  ^f. 
Hkd  fhe  enactments  of  that  statute  been  confined  to  its 
titles  which  is  <<  An  act  to  permit  Britisk  built  diips  to 
carry  on  the  fisheries  in  thePactfic  Ocean  without  licence 
from  the  East  Ittdia  Company,  or  the  South  Sea  Com- 
pany,'' it  omainly  would  not  have  autlhorised  a  tndii^ 
voyage  without  that  licence;  but  %  atatute  in  the  en- 
actfaig  part  often  goes  beyond  tlie  tkle.     Here  the 
^enacting  danse  is,  that  any  J9r»6'si  built  Alp,  owiiedand 
navigated  «ocbrding  to  law,  may  pass  through   dse 
atrei^ of  JlfiBgdlb^  or  toun^  C^pe /ferM,  to  ito  de- 
greea  of  west  longitude  fiiMn  L&tvddny  and  may  IMde 
within  die  said  limits,  without  hdvhig  obtained  any 
previous  licence^  permission,  or  authority,  fof  that 
piurpose,  from  the  Court  of  Directors  of  the  EtutlHiia 
Company,   or  fi*om  the  Governor  iEUid  CoMpany  of 
Mercbatats  of  Great  Britain  tmdhig  ta  the  SotOk  Sbas^ 
any  thing  in  any  law,  charter,  iMig<^  or  custom,  to  the 
contrary  in  anywise  notwithstanding :  that  this  ststnle 
authorises  a.  trading  Toyag^  as  wril  as  a  fishing  voyage, 
Wbs  ruled  in  J27(joi  v.  Jbnadt.(a)   Intbepieeentcaaethe 

fa)  ^niepllhs3A' 

vessel 
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lanel  is  a  trading  and  not  a  fishing  vessek    It  was       IS16, 

argiMct  tbere^  tbat  the  legislnture  meant  to  Iqpdiae  a 

trading  by  fiaking  vesiels  onljy  bat  the  Court  held 

that  the  act  authorized  ihips  sailing  either  for  the  sole 

porpose  of  trade»  or  for  the  sole  purpose  of  fishing*    A 

orule  for  the  construction  of  statutes  is,  that  where  a 

^itatute  is  made  for  the  advancement  of  trader  the 

largest  construction  shall  be  adopted*    Sincc^  then,  thi^ 

.^venture  would  bo  }^fBl  if  performed  in  a  Britfih 

-^shipf  the  only  question  is,  whether  this  Porh^une  vessel, 

^VMing  then  the  ship  of  a  state  in  amity,  be  not  put  on 

^"^tiie  same  footing  as  a  Britisk  ship.    The  statute  of 

— 45  6. 3.  passed  in  time  cf  war,  when  the  ehips  and 

^■imiuera  of  this  country  were  not  sufficient  for  the 

;^B>urpose8  of  trade  and  war  which  thb  ccmntry  then 

~""^^ranted«     To  induce  foreign  crews  and  vesseb  to  aid 

IS  in  our  trader  it  was  necessary  to  pot  them  on  the 

footing  as  our  own*    It  was  the  olgect  of  the 

— ^^sgirfature  in  this  statute  to  efiect  that,  which  they  do^ 

^vcn  at  the  price  of  eqnaliBniig  the  duties  vnth  BrMsk 

^^dttps,  a  cottnenot  usually  taken  with  respect  to  foreign 

ihqMu    It  was  said  on  a  former  aigomeot,  that  it  was 

isiposable  so  to  oomtvue  this  act,  because  the  statute 

SS  €L  2n  (0)9  which  gets  ri4  of  the  monopoty  of  theiSmtt 

Sm  Company  altogether,  does  not  notice  this  statute. 

The  reason  why  it  is  not  nodoed,  is,  diat  this  statute 

capired  aix  moiidis  after  the  expiraticm  of  the  war, 

that  was  a  statute  made  is,  and  providing  for  die  tipe 

of  peace,  and  therefore  it  needed  not  to  notice  die 

ezfnrii^  statute.     The  largest  possible  eonstruotioo 

must  he  given  to  thisact^  that  the  country  mig^t  avaii 

itself  (tf  the  advantage  of  foreign  crews.    Both  these 

tmtnlcs  are  In  jgri  maUriA:  the  ccDstmotian  of  the  one 

must  therefoire  be  called  in  aid  of  the  other. 

{a)  SS<^3'^*S1* 
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MarshtU  Sei^t'  contrd^  The  object  of  the  statute 
45  G.  3.  c,  34.  merely  is  to  enable  the  king  to  dispense 
with  die  navigation  act  as  to  neutral  vessels.  The 
I>UNiop«  king's  licence  could  not  enable  a  foreiga  ship  to  do 
that  which  a  British  ship  could  not  do.  A  British 
ship  would  have  required  a  licence  to  trade  with 
the  enemy's  colonies,  and  also  a  licence  from'  the 
South  Sea  Company.  That  is  not  dispensed  with  by 
the  statute  42  0.3.  ^.77.  The  title  of  that  act  1%^ 
'*  An  act  to  permit  British  buik  ships  to  carry  on  the 
fisheries  in  the  Pacific  ocean^  without  licence  from'thv 
East  India  G>mpany,  oir  the  South  Sea  Company.'* 
And  the  preamble  recites  that  ^  it  may  tend  to  increase 
the  navigation  and  fisherieSj  (no  more)  of  his  majesty's 
subjects,  if  the  restrictions  now  subsisting  with  r^;ird 
to  ships  and  vessels  navigating  in  the  Pacific  oceans 
between  Cape  Horn  and  180  degrees  of  west  longitude 
from  London^  should  be  removed ;  it  therefore  proceeds 
to'  enact,  that  it  shall  be  lawful  for  JBSrr^iis^-built  ships^ 
owned  aiid  navigated  according  to  law^  to  pass  througb 
the  straits  of  Magellan^  oy  round  Cape  Horn  to  180 
degrees  of  west  longitude,  and'to  trade  within  the  said 
limits.  A  sound  rule  of  construction  of  a  statute^  1% 
that  the  intention  of  the  legislature  inaybe  gathered 
irom  the  title  and  the  preamble.  The  sort  of  trading 
contemplated,  was  merely  such  a  trading  as  was  sulv 
servient  to  the  fisheries.  If  the  statute  45  6.  3.  had 
repealed  the  South  Sea  Company's  charter,  the  statute 
47  G.  3*  sess.  I  •  c.  23.  repealing  their  monopoly  as  to  such 
parts  of  America  as  should  be  belonging  to  his  majesty, 
firom  the  Aranoco  on  the  east,  round  Terra  del  Eu^  to 
the  northernmost  part  of  America  on  the  west,  would  have 
been  superfluous.  By  a  statute  55  G.  3.  (a),  the  exdo- 
ftive  rights  of  the  South  Sea  Company  are  purdiased  iot 

• 
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eTer,  at  ajarge  price,  610,464/.  35.  od.  three 'per  cent  1816; 
9todk.  Why  should  this  sum  be  given  then,  if  the 
nation  had  before  broken  through  their  monopoly? 
It  would  have  been  a  mott  improvident  grant  of  public  I^umiqp* 
money.  Jacob  v.  Jansen,  is  not  fairly  cited.  Jlfafit- 
Jleld  C.  J.  was  startled  at  the  consequence  which  would' 
follow  from  the  construction  there  contended  for,  and 
his  first  impression  was  the  sounder  judgment  The- 
judgment  ultimately  amounts  to  this,  that  a  ship  mtiy 

go  to  trad^  or  go  to  fish,  but  not  for  both  purposes. 

• 

Besi  in  reply.  It  is  unnecessary  for  the  Plaintiff  to 
support  the  justice  of  the  first  act,  or  the  prudence  of 
the  bargain  on  the  second  act;  the  first  was  an  act 
for  a  temporary  purpose,  namely,  to  meet  the  exigencies 
of  the  war,  and  we  must  intend  that  the  company  did 
not  wish  to  exact  in  a  period  of  war,  a  premium  for  that,' 
which  tliey  were  right  in  asking  to  be  paid  for  in  time 
of  peace.  The  statute  47  6. 3.,  was  an  act  made  to 
apply  only  to  such  part  of  the  possessions  of  the  Spanish 
monarchy,  which  had  then  been  captured  by  our  arms; 
it  was,  by  an  accident,  ineffectual  even  for  that.  The 
^5  G.  3*  relates  to  a  time  of  peace,  and  to  the  Eastern 
coasts.  Even  the  preamble  does  not  confine  the  object 
of  the  act  to  the  fisheries  only,  the  words  are  the 
nav^atum^  and-fisheries:  if  the  legislature  meant  the 
fidieries  only,  it  would  have  been  sufficient  so  to  have 
recited  it  But  they  say  the  navigation^  which  is 
ecpially  exercised  for  the  purposes  of  war,  trade,  or 
fishing.  It  was  designed  to  improve  every  branch  of 
our  foreign  commerce.  It  is  unnecessary  to  enable  a 
vessel- to  trade  for  the  purpose  of  supplying  her  with 
repairs  or  provisions;  if  she  touches  and  takes  pro- 
imons  or  timber  for  repairs,  that  would  be  no  trading. 
The  judgmiait  in  Jacob  v.  Jansen^  does  not  decide  that 
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a  ship  must  Atker  aoldy  trader  or  &okly  fish,  and  that 
she  capnot  do  both;  neither  is  it  to  be  eoncluded,  .that 
the  first  opinion  of  Man^ld  C.  J.  was,  that  the  statnte 
did  not  dispense  with  a  licence,  because  he  pauses,  and 
states  what  would  be  the  consequence  of  the  decision : 
he  was  right  in  stating  that  such  would  be  the  conse- 
quence. This  act  42  6. 3.  was  brought  into  parlia^nent 
fay  Mr.  Jacobs  a  merchant,  who  himself  sent  the  first  ship^ 
after  the  act  passed,  on  the  adventure  on  which  that 
action  of  Jacob  v.  Jansoi  arose.  The  larger  an4  more 
liberal  construction  must  be  adopted. 


GiBBS  C.  J.  This  is  an  action  on  a  policy  of  insur- 
ance on  the  ship  Bons  Irmaos^  a  Portuguese  ship,  at  and 
from  Uma  or  any  otl^r  port  oi  South  America^  to ,  any 
port  or  ports  of  GreaiBrUain^  with  liberty  to  touch,  &c. 
Th^  vessel  sailed  on  the  voyage^  and  was  seised  in  the 
port  pfCadiZf  and  this  action  is  brought  to  recover  that 
loss.  For  the  Defendant,  it  is  insisted  that  the  Plaintiff 
cannot  recover,  inasmuch  as  the  voyage  insured  was  ille- 
gal, on  the  statute  9  Jnne(a\  which  g^ves  the  South  Sea 
Company  the  exclusive  privilege  of  trading  within  cer- 
tam  limits,  within  which  Lima  ia  situate;  and  if  the 
voyage  be  unlawful,  it  is  truly  said,  the  insurpnce  was 
nnlawfiil,  and  the  Plaintiff  cannot  recover.  For  the 
Plaintiff  it  is  said,  that  the  statute  42  G.  3.,  assisted  by 
the  statute  45  G.  3.,  removes  that  oligection.  On  the 
fivst  trial  reference  was  made  to  the  act  45  G.  3.  only; 
and  I  should  still  think,  as  then  I  did,  that  the  act 
45  G.  3*  standing  alone^  would  not  remove  the  olpep* 
tion*  But  on  a  motion  for  a  new  trial,  my  Brother 
£cv  uxged,  that  the  argument  on  the  45  G.  3.  was 
mainly  sopported  by  the  statute  42  G.  3.,  ai^  the  aigu- 
ment  then  stood  thus:  by  th^  statute  9  Amie,  fi>r  any 
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British  ship  to  trade  to  this  port»  k  unlawful :  bjr,  tht  1816. 
42  O.  3.  any  BriHsk  ship  for  fishung  or  trading  may 
paia  the  Streights  of  Magellan^  or  doubly  Cape  Hanh 
and  go  to  180  degrees  of  west  longitude.  Then  it  is  Omux^ 
saldf  tibis  port  of  Uma  is  within  that  longitude^  and  for 
a  British  ship  to  trade  thither  would  ther^re  be  law* 
ful;  and  it  is  next  8aid»  that  the  45  G«  3.  enables  the 
king  to  license  any  ship  of  a  state  in  amity  to  perform 
any  voyage  which  a  British  ship  may  perform.  I  ^ee 
no  answer  to  that  argument^  if  under  the  act  42  G»  3. 
a  British  ship  may  perform  such  voyage.  The  oouosel 
for  the  Defendant  has  strongly  urged  that  that  act 
does  not  legalize  a  mere  trading  voyage>  but  only  a 
fishing  voyage;  and  that  this  present  adventure  doss 
not  foil  within  that  descripdon.  It  is  a  sufficient  an- 
swer to  say,  that  the  same  argument  was  urged,  and 
folly  CQSisidered,  in  the  case  of  JocoA  v.  Jknsen^  and  Cstsl 
the  deliberate  judgment  of  the  Court  was,  that  the  iMh 
tule  esKtendedy  as  well  to  a  trading  as  to  a  fishing  voy** 
age;  and  that  so  only  could  they  give  a  reasonable 
coiMtruction  to  the  acL  Thejudgmentof  Alaii{/&idC.  J« 
has  been  attacked,  first,  on  the  ground  that  his  first 
impression  was  to  doubt ;  2dly,  upon  the  ground,  that 
the  judgment  which  he  pronounced  is  so  absurd  that  it 
cannot  be  followed  up,  because  he  is  supposed  to  have 
holden  that  it  must  be  either  solely  a  fishing,  or  solely 
a  tifading  voyage.  As  to  the  first  objection,  I  do  not 
ropd  those  doubts  expressed  in  the  report;  but  if  there 
had  been  snch5 1  should  have  said,  as  I  before  observed, 
that  they  had  better  have  been  omitted :  that  the  only 
pfurt  of  a  report  which  is  worth  attending  to,  is  the  de- 
liberate judgment  of  the  Court  pronounced  on  consi- 
deration* Neither  do  I  see  any  ground  for  the  second 
otyorion  to  the  judgment  This  arises  from  the  coun- 
se  for  the  Defemjbmt  takinfg  the  judgment  without  the 
sul^ect^matter  to  which  it  applies.    It  had  been  argued 

that 
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1816.  that  the  statute  was  applicable  only  to  a  trading  by  ir 
fishing  ship ;  and  in  answer  thereto,  the  Chief  Justice- 
says,  it  applies  either  to  a  wholly  trading,  or  to  a  wholly 
fishing  voyage.  There  is  no  ground  to  assert,  either  that 
his  Lordship  meant  to  say,  that  the  statute  did  not 
apply  to  a  voyage  for  the  mixed  purpose  of  fishing  and* 
trading,  or  that  he  is  so  reported.  It  is  urged  that  the 
426.*3.  rendered  the  statutes  of  the  47th  and  55th  6, 3** 
unnecessary.  But  that  is  not  correct.  The  42  G.  3.  re> 
moved  only  a  part  of  the  South  Sea  Company^i  mono- 
poly, namely,  along  the  west  coast  of  Sruth  AmerieOf 
and  left  something  to  be  purchased  by  the  legislature^ 
which  bad  not  been  destroyed  by  the  4ad  6.  3.,  namely^' 
the  freedom  of  trade  on  the  eastern  coast,  which  re- 
mained to  be  bought  up  under  the  55  G.  3.  I  am^f 
opinion  therefore,  that  the  42d6.3.  does  authorise 
both  the  trading  and  the  fishing,  either  jointly,  or  sere-- 
rally ;  and  I  found  that  opinion  not  merely  on  the  case 
o(  Jacob  V.  Janseuj  but  on  the  words  of  the  statute  aIao» 
It  has  not  been  argued  by  the  counsel  for  the'Defend- 
ant  that  the  45th  G.  3.  will  not  entitle  a  A\p  of  Portugal 
to  the  same  privileges  as  the  42d  G.  3.  gives  to  British 
ships ;  nor  would  the  words  of  that  statute  permit  a 
question  to  be  raised  on  it.  I  therefore  am  of  opinicm. 
that  the  Plaiutifi*  is  entitled  to  recover. 

« 

Dallas  J.  If  this  were  a  new  question,  it  might  iie 
contended  with  some  propriety,  that  the  trading  was  to 
be  confined  to  a  trading  subservient  to  the  purposes  of 
fishing;  but  though  the  preamble  is  called  the  key  of  the 
act,  yet  on  perusing  the  enacting  clause,  I  see  with  suf* 
ficient  clearness  that  it  applies  to  trading  as  well  as  to 
fishing;  for,  as  to  the  argument  that  trading  means  Ae 
buying  provisions  and  other  like  matters,  they  are  ne- 
cessary for  fishing,  and  therefore  are  part' of  the 
licence  tb  fish.    The  tri^g  here  spoken  of  mtist  mean 
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agmething  more.    But  it  is  not  a  new  question,  aod  1        1816. 
fiiUy  subscribe  to  the  authority  cS  Jacob  v.  Jansen.  ^Oiu.^ 

Park  J.  To  say  that  the  tradmg  is  to  be  a  trading  I>ViiLor. 
subservient  to  the  purposes  of  fishing,  is  to  add  a  com- 
ment to  the  act,  much  longer  than  the  act  itself.  If 
there  ever  were  any  doubt  on  the  point,  the  case  of 
Jacob  V.  Jamen  has  removed  it :  it  is  said  by  the  eoun- 
sd  for  the  Defendant,  that  the  subject  may  do  the  one^ 
or  the  other,  but  not  both.  The  late  Chief  Justice 
never  meant  to  say,  (nor  is  it  expressed  in  the  report  of 
the  judgment,  which,  though  short,  is  very  dear,)  that 
he  doubted  whether  both  objects  might  be  combined. 
I  therefore  concur  with  my  Lord  Chief  Justice  and  my 
Brother  Dallas^  that  the  judgment  must  be  for  the 
Plaintiff. 

BuRRouoH  J.  If  this  were  not  a  perfectly  char  ^ 
ease^  or  if  I  saw  any  reason  to  differ  in  any  one  point 
from  die  judgment  in  Jacob  v.  Jansen^  I  should  ex- 
press my  opinion  mofe  at  large;  but  inasmuch  as  I 
folly  coincide  with  th^  deliberate  judgment  of  the  Court 
in  that  case^  I  need  say  nothing  more  on  that  suligect 
As  to  the  other  question,  whether  the  45  Geo.  3.  makes 
the  former  act  applicable  to  this  case,  that  question  is 
equally  dear;  and  there  must  therefore  be 

Judgment  for  the  Plaintiffl 

Marshall  Seijt,  on  a  subsequent  day  stated  the 
Defendant's  election  to  turn  the  special  case  into  a  spe- 
dfll  verdict,  and  he  prayed  to  make  it  a  special  verdict 
of  the  same  term,  that  a  writ  of  error  might  be  immedi- 
atdy  brought. 

G1BB8  C.  J.   '.The  Court  wish  a  drcumstance  to  be 

.J.J 

adverted  .to^  .and  its  effect  on  this  record  to  be  oon- 

sideredi 
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aidened,  whidi  waB  not  adverted  to  at  the  bar.  upon  tke 
argumtot  The  statute  45  O'.  3.  kgaUxea  only  an  ad* 
venture  to  the  Western  coast  of  South  America.  The 
potiejr  U  from  Idma^  or  any  other  port  or  parte  en  the 
ooast  9i  Smdh  Jmeri^,  Tboae  larms  in  ihd  potiey 
epmprebeqd  a  s^p  wbio^  Aould  saU  &wi  the  Sogkm 
coast  Qf  Spiuth  Ameri$0 ;  it  is  a  quesliofif  whethei^  in- 
a^mui^h  $fi  sb?  wcmid  not  in  that  ease  be  pr^teated 
by)  those  i^tatutes,  tl^  policy  be  90!  an  |ll^|d  eon-* 
tra^tt  U  is  stated  o«  the  case,  that  the  9bip  «fiUe4 
^oQ^  lAma  I  apd  there  is  no  pjbjection  whateaever  ta  the 
voyage  which  she  di^  perfc^aA^  or  tp  the  Toyage :  whieb 
it  W4S  i^t^de4  she  shou^  p^rforcvu  ]@atuppi|  that  point, 
we  think  the  oisfB  ought  tQ  be.  aigtied  again,  fasfefewe 
give  C9pswt  tp  its  b^i^  tw^^  iiM  &  spedat  v^^dict. 

The  case  was  not  again  argued,  but  this  day,  upon  the 
ipQtion  of  Bfist9  the  special  ver^kft  was  sft  ^wp  %  judg- 
ment jn'pformd^  that  it  mi^ht  gp  tP  the  9Rar|  ^i  firrpr. 

{lidgm wt  fiur  the  i^aii^tifil 

-  The  ease  was  again  called  on  for  further  argument 
on  a  former  6^  ia  tins  term  (a),  when  it  was  stated 
from  the  Bench,  that  an  answer  had  occurred  to  the 
objection  last  taken  by  the  Court,  viz.,  that  aKhough 
the  policy  might  comprehend  certain  voyages  which 
could  not  be  performed  without  the  licence  of  the  SiMk 
Sea  Company^  yet,  there  was  nothing  to  shew,  that 
if  the  assureds  had  wanted  to  pursue  such  a  voyage^  they 
would  not  have  obtained  such  a  licence.  It  had  been  d^ 

dded  in  this  court  (ft)  that  where  a  policy  covered  two 

descrqp* 


(»)  in  the  ibtcnce  of  tbe  re- 
poiter,  who  was  atten^ag  ebe* 
where  on  a  melancholy  duty:  but 
iull  reliance  may  be  placed  oh  the 
aesomcy  of  ^  very  Issraed  perw 
toQi^pa  whaie.^siAeiity  tUi  it 
^ted* 

10* 


(i)  See  SeweU  v.  Tbe  R^ai 
Bxebai^  Aimwtu  C&mfmtfp 
trnttt  IV.  856.  andHahtes  y.Btuk^ 
^tep  Y.  5S7*  la  thr  last. case  it 
was  held,  that  erSn  ^ere  a  eoa- 


as  to  comprehend  a  legal,  and  an 

illegal 
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dnariptM^iu  of  ^Nsyagd  in  the  ahemati ve,  the  one  lawfial        1816. 
frithout  a  licen<se^  the  other  capaUe  eS  being  rendered 
lamAil  by  obtaiiung  a  Ikbnce^  and  the  lalnrful  voyage  was 
iwfiyraiedy  the  Qoort  ^eld  that  they  would  fMreeume  that      DunLatf*. 
a  licence  for  the  other  voyage  would  have  been  ob- 
toined^  if  that  voyage  had  been  elected. 

iUegtl  voyage  oM  ttptble  oF  1)e-  teAphted  ^Mpurttitfd,  fheJcoy^* 
ing  legaliiid  by  oay  ficenceb  yit^  new  of  tlit  tnns  of  the  conentt 
if  the  i^al  VDfife  only  was  con-    shoold  not  avoid  it. 


■**iMMtaiiriMi^^HliaBlMMttttifeMaM*4» 


Hancock  v.  Win'ubiu  iVw.  25. 

nrff ISlf«i  Itn  wtieli  on  Ot  ca»e  for  dclknatkm :  the  The  words, 

m»iB  Ulpttldl  tn  ^  DdkndflMt  by  the  HMMd  ^'Sheisagmt 
cMiit  \rtf  thfe  dfedttiafieii  wttt,  ^*It€Modfu  wife  b«  ooghtt^have 
.great  HasS,  ttoA  oogfat  to  have  been  tnmspoited  mtesi  been  tnnsport- 
ytaat  ago.*    f^ieto  tiile  ttM  of  the  cauBe»  at  the  Tthrk  ^"  ^^ 

*^.      /^        _^  to  ^    /L^.js^     Mr        ^  ^    in  substance 

ZMMlMtt  wMmS)    1S1O9   l)l5fiM^    ffwd  6*9    the  WOrai  proved  by  evi- 

pT9^^iM!e^  ^^Hafmdfh  ir£fe  n  a  damned  bad  one;  denceofthe 
^eo(^ttolDEiVebc«n  tffiWported  bcvcji  years  agb.*  a  damned  bad 
WaM  B.  tfaiHigfat  that  in  tliese  words  the  second  cbmit  one;  she 
was  sobstantiaUy  proved,  and  the  jury  found  a  verdict  ""^^^^ 
for  the  Plaintiff.  ported."   The 

words  <<she 
•-«.—    •#«••«•  1*1  1       -.  ought  to  have 

HuOodk  Seijt.  m  this  term  obtained  a  rule  rust  to  set  been  transport- 
aside  the  verdict  and  enter  a  nonsuit,  on  the  ground  ed,"  express* 
that  the  evidence  shewed  a  fatal  variance.  '"?  ^^  ^^,t 

opimon  of  the 
speaker,  are 

Oyl^f  Serjt  new  shewed  cause.    He  urged  that  the  ^|^|^^. 
wr|^  Wetife  jn  sofcslan^  tMxited,and  it  was  tumecessary  ablt^ 
u>Miv&ihe«reQlBew?d»is.    l5Wtfltt-  was  it  mcessaty  ,  At  least,  mi. 

less  coantctcd 

thataU;die  woidg  alleged  should  be  pfov«d<  it  sufficed  byunMcario 
if atff  UNsMi miete pttmSi m^ASAi  ata  acttdh cotfld be  ^^n^^^Uofm^ 

fim  of  felony. 
°»*n-  3yBurrougbJ. 
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'maintained;  and  the  words,  *^  she  ought  to  haye  been  ^ 
transported  seven  years  ago,"  were  actionable.    2>0fi'i 
case,  (a)     <<  If  you  had  your  deserts,  you  would  have 
been  hanged  seven  years  ago."    These  words  were 

hdd  actionable. 

« 

G1BB8  C.  J.  This  is  a  question  whether  the  words 
alleged  are  proved.  The  words  alleged  imply  theft. 
The  words  proved  are,  that  in  the  opinion  of  the 
speaker  the  person  mentioned  ought  to  be  transported, 
but  the  Defendant  may  think  that  the  other  ought  to 
be  transported  for  acta  which  are  not  the  offence  of 
theft.  Therefore  the  words  do  not  necessarily  infer  the 
commission  of  that  crime. 

BuBROUGH  J.  The  case  in  Croke  was  not  on  a 
question  of  variance :  that  makes  all  the  difference.  If 
this  declaration  had  stated  that  there  was  a  convers- 
ation about  a  theft,  and  a  felony,  and.  that  the  Defend- 
ant spoke  these  words,  with  an  innuendo  that  he 
intended  she  had  been  guilty  of  the  felony,  it  might 
suffice ;  but  this  declaration  is  not  so.  ^  The  contrary 
decisions,  too,  are  the  latest,  and  in  one  of  the  late 
cases,  the  Court  observe  that  it  is  only  the  opinion  of 
the  speaker. 

(a)  Cro.  El.  61. 


N§v.  %5» 


Thomas  v.  Pemberton  and  KirrfiibGE. 


J^'^'f*^^****  TTHIS  was  an  action  of  assumpsit  for  the  mismanage- 

iatcni^dle  ment  of  a  fiurm,  by  carrying  off  the  straw  and  ma- 

with  and  !»«•     nure^   and  the  Plaintiff  averred  that  the  Defendants 
•omedia  nu- 

nagemeat  of  a  fsnn,  thb  w  a  tufficient  dection  to  take  to  the  term,  and  makw  them 
liable  to  tht  landlorif  in  conadentioa  of  thdr  tenancy,  for  all  mitpiamymcn^ 

were 
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m^re  tenants  of  the  &rm  to  the.  Plaintifi^  and  in  conn-       .1816. 
deration  thereof  undertook  to  treat  it  in  an  husband-     ^'  ^    "" 
like  manner.     The  cause  was  tried  before  Richards  8.5  ^ 

at  ihe,Stqffurd  summer  assizes,  1816,  when  the  facU  ap-   PnaBTOiw. 
peared  to  be,  that   the  PiaintiiT  had  let  the  land,  to 
Scarrattf  who  had  since  become  a  bankrupt,  and  the 
Defendants  were  the  assignees  under  his  commission. 
That  the  acts  of  mismanagement  complained  of  had 
been  committed,   was  clearly  proved,   and    the  pnly 
question  was,  whether  the  Defendants  were  liable;  which 
turned  on  the  fieict,  whether  they  had  elected  to  take  to 
the  bankrupt's  interest  in  the  farm.     It  was  proved  that 
at  a  meeting  between  the  Plaintiff,  his  agent,  and  the  two 
Defendants,  and  their  solicitor ;  the  Plaintiff  statedxthe 
object  of  the  meeting  to  be,  to  ascertain  whether  the 
Defendants  would  take  to  the  bankrupt's  interest  in  the 
premises.    The  Defendant  Pemberton  said,  it  was  a 
very  material  question  for  them,  and  would  require 
consideration  befpre  they  could  determine ;  they  would 
give  an  answer  on  the  following  J^ursdayy  on  which 
day  Pejnberton  alone  came^  and  said  they  must  hold  the 
premises  until  the  Lady-^tay  following,  (the  period  of 
the  year  from  which  the  term  was  computed.)     The 
Plaintiff  caused  Scarratt  and  both  Defendants  to  be 
served  on  the  22d  September^  with  a  notice  to  quit  at 
the  ensuing  Lady-day :  when  Kittridge  received  it,  he 
said,  <*  it  is  what  I  expected."     Evidence  was  given 
that  Pemberton^  who  lived  near  the  spot,  frequently, 
and  Kittridge^  in  some  instances,  had  given  orders  to 
"Workmen  on  the  farm;  they  were  solicitous  that  the 
Plaintiff  should  accept  Scarratt  as  tenant,  but  he  re- 

used  so  to  do.     They  continued  in  possession  of  the 

farm  till  Lady-day^  when  they  quitted.    The  Defendant 

^KiWridge^  on  a  subsequent  occasion,  said,  that  he  had 

found  Scarratt  on  the  (arm,  and  had  left  him  there. 

On  another  occasion   he  said,   ^^  I  wish  I  had  never 

seen 
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1 816.  seeb  the  fiMrm,  nor  had  My  thing  to  do  with  it^  Pot 
the  Defendant  it  was  contended,  that  there  was  no 
evidence  that  the  Defendant  Kittridge  had  assented  to 
^vMinM^€fs.  tij^e  to  th^  farm,  and  that  if  he  haii  not,  then,  inar 
much  as  both  the  assignees  had  not  jointly  taken  to  itf 
the  allegation  that  the  Defendants  were  tenants  to 
the  Plaintiff  failed  in  proof,  one  of  them  alone  not 
having  aathoritj  or  interest  so  to  do ;  and  the  Plaintiff 
could  not  recover.  The  jury  foond  that  KMridge  had 
never  elected  to  take  to  the  farm,  and  gaVe  their  ve^ict 
for  ihe  Defendants. 

KiapUy  Seijt,  m  this  term  obtained  m  rale  imt,  to  set 
aside  the  verdict,  as  contrary  to  the  endsoce^  and  to 
have  a  new  trial 

Vaughan  Seijt.  shewed  cause,  and  endeavoured  to 
maintain  that  there  was  no  evidence  against  Kiitridge^ 
for  that  his  acts  on  the  farm  were  all  referable  to  the 
interest  he  had  as  assignee  in  (he  bankrupt's  stock, 
independent  of  his  term  in  the  land.  Further^  be  con- 
ceived, that  the  election  to  take  to  the  farm  could  only 
be  made  and  expressed,  if  the  formalities  were  ob- 
served which  are  prescribed  by  the  late  statute^  (a) 

But  The  Court  held,  that  Kittridg^s  language,  that 
he  expected  the  notice  to  quit,  and  Pemkriorisy  that 
he  had  nothing  to  do  with  tlie  farm  but  to  pay  the 
rent,  and  Penibert€fri%  affirmative  answer  given  on  the 
'Thursday  to  the  question  which  at  the  preceding 
meeting  had  been  addressed  to  both,  (afler  which  con- 
versation a  very  slight  matter  would  suffice  to  bind 
Kittridge f)  and  their  keeping  possession  of  the  farm 
till  Lady-day^  after  the  Plaintiff  had  decidedly  refuel 
to  let  it  to  the  bankrupt,  as  well  as  the  acts  done  on  the 
farm,  which  were  not  confined  to  the  assignees  interest 

[a)  49  G.J.  c.  xax«  J*  19- 

iu 
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in  the  otber  chattel^   in  a  word,  all  the  evidence        181^ 
shewed  that  as  well  Kittridge  as  Pembertan^  had  elected 
to  take  to  the  fiuri ;  and  they  made  the  rule 

Absolute,  (a) 

(a)  GMs  C.  J.  was  absent  on  thit  day,  in  consequence  of  i 
position. 


Doe,  on  the  Demise  of  Cole,  n).  Goldsmith.     Nov.  %(^ 

HTHIS  was  an  ejectment  brought  to  recover  cer-  DerisetojP.C^ 

tain  premises  in  Oxworthj  St^blk:  the  cause  was  J^kj^Kfo"*^ 

tried     at    the    Bwy    spring    assizes,     i8i6,     before  immediatdy 

Wood  B.     A  verdict  was  found  for  the  Plmntifl^  suUeot  »ftof  ^  ^ 

^  .        cei^ie^  unto  tnff 

to  a  case,  the  only  material  parts  whereof  were,  that  j^^^  ^  ^ 

F.  Goldsmith  the  elder,  being  seised  in  fee  of  the  pre-  body  lawfully 
inises,   made  his  will,   dated   1 2th  March  1 793,  duly  Y^  **  begottt*, 
executed  and  attested  for  passing  real  estates,  and  andsharetas 
thereby  devised  to  F.  Goldsnuih  his  son,  all  his  lands  ^«  G.Aaald, 
and  hereditaments  whatsoever  and  wheresoever,  were  Sp^^ .  ^id 
the  some  freehold,  copyhold,  or  leasehold,  or  of  any  in  default  o£ 

other  nature  or  tenure  whatsoever,  to  hold  to  him  and  f!^  ^^  ^ 

n.      1       A       "*•  body,  taen 
his  assigns  for  his  natural  life^  and  immediately  after  immediately 

his  decease,  he  devised  the  same  premises  unto  the  •'^  ^  ^ 
heirs  of  his  body  lawfully  to  be  begotten,  in  such  parts,  /.(;/.  i^^ 
shares,  and  proportions,  manner,  and  form,  as  Francis  that  F.  G.  tock 
his  son  should  by  will  duly  executed,  or  deed  exe-  ^^i^^L 
cuted  in  the  presence  of  two  credible  witnesses,  devise 
or  appoint,  and  in  default  of  such  heirs  of  his  body  law- 
fully to  be  begotten,  then,  immediately  afler  his  decease, 
the  testator  devised  the  premises  to  his  son  John  Goldr 
smith  in  fee.     And  the  testator  thereby  subjected  and 
charged  his  real  estates  with  the  payment  of  certain 
legades,  in  case  his  personal  estate  should  not  be 
mifficient,  and  thereby  gave  the  legatees  power  to  enter 
V0L.VIL  P  an* 


210  CASES  IN  MICHAELMAS  TERM 

IS  1 6.        and  distrain  for  the  same.    The  testator  afterwardsy  on 
the  2 1  St  Fabruary  1799,  'made  a  codicil  to  his  will^ 
whereby,  reciting  that  he  had  by  his  will  given  all  his 
estates,  as  well  real  as  personal,  to  his  son  Francis, 
upon  condition  of  his  paying  thereout  the  sum  of  i  ooU 
a-piece  to  the  testator's  sons  John  and  Charles,  and  the 
sum  of  50/.  a  piece  to  the  children  of  his  late  daughter, 
he  thereby  further  charged  his  said  estates,  as  well 
real  as  personal,  to  and  with  the  payment  of  certain 
further  legacies,  with  the  like  power  of  distress,  and  he 
ratified  and  confirmed  his  will.     The  testator  died  in 
1799,  without  revoking  or  altering  his  will,  save  as  the 
same  was  altered  by  his  codicil,   and  the  same  were 
proved  by  Francis,  his  eldest  son  and  heir  at  law,  who 
possessed  himself  of  the  freehold  estates  thereby  de- 
vised to  him,  and  also  of  the  personal  estate,  (which  was 
sufficient  for  the  payment  of  his  debts  and  l^cies,)  and 
paid  all  the  charges  and  legacies  mentioned  in  the  wilt 
and  codicil.  F.  Goldsmith  \!tie.^n,\ii  Trinity  term,  1803, 
suffered  a  common  recovery  of  the  estates  so  devised  to 
him,  and  by  lease  and  release  of  2 2d  and  23d  June,  1 803, 
limited  the  same  to  liimself  in  fee,  and  died  in  the  year 
1 8 13,  leaving  the  Defendant  J,  Goldsmith  his  brothery 
named  in  the  will  of  F.  Goldsmith  the  elder,  his  heir 
at  law,  and  having  himself  devised  the  premises  to  the 
Haintiff 's  lessor  in  fee  simple :  at  his  death  the  Defend* 
ant  possessed  himself  of  the  premises.     The  question 
for    the  Court  was,    what    estate  F.   Goldsmith,  the 
younger  took  in  the  premises  by  the  will  of  F.  Gold-^ 
smith  the  elder,  or  by  the  common   recovery,  or  as 
heir  at  law  of  F,  Goldsmith  the  elder  ?  If  the  Court 
were  of  opinion  that  F.  Goldsmith  the  younger,  at  the 
time  of  his  death,  was  only  entitled  to  a  life  estate 
in  the  premises,   then  a  nonsuit,  was  to  be  entered: 
if.  they  were  of  opihiou  that  he  was  entitled  to  an 
^stftt^  in  fee  simple^  then  the  verdict  for  the  lessor  of 

tfie.  Plaintiff  was  to  remain* 

This 
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Tills  case  was  argued  on  a  former  day,  by  Blosset        lbl6. 
Serjt.  for  the PlaintifF,  and  Copley  Seijt  for  the  Defend-      "^IJ 
ant;  bat  as  their  principal  arguments  are  recapitulated  ^. 

in  the  judgment  of  the  Court,  it  is  unnecessary  here  Goldhutb. 
to  give  them  at  length.  Blosset  cited  Doe  an  demise 
of  Candler  v.  Smith  (a),  Kir^  v.  Melting  (6),  Doe  on 
demise  of  Davy  v.  BwnsaU  (c)y  and  Doe  on  demise  of 
Oilman  v.  Elvey  {d).  Copley  referred  to  Loddington  v. 
Kyme  {e)y  and  the  judgment  of  Lcaarence  J.  in  Pierson 
v,  Vickers.{f) 

The  Court  took  time  to  consider  until  this  day, 
when 

GiBBS  C.  J.  delivered  their  judgment.  After  stat- 
ing the  facts  of  the  case  so  far  as  the  devise  over  to 
the  Defendant,  beyond  which,  his  Lordship  observed, 
it  was  not  necessary  to  state  more  of  the  will,  he 
thus  continued:  The  lessor  of  the  Plaintiff  insists  that 
F.  Goldsmith^  the  devisee,  took  by  this  devise  an  estate- 
tail  by  implication,  and  if  so  his  recovery  could  defeat 
the  remainder  over,  and  then  the  Plaintiff's  lessor  is 
entided  to  recover.  It  is  insisted  for  the  Plaintiff,  first, 
that  this  is  an  estate-tail  by  implication ;  secondly,  if  it 
be  not  such,  yet  that  J*.  Goldsmith  the  son,  as  heir  at 
law  of  the  devisor,  would  be  entitled  to  the  fee-simple, 
by  the  destruction  of  the  contingent  estates ;  for  if  this 
devise  do  not  create  an  estate-tail,  the  Plaintiff's  coun- 
sel contends  that  it  creates  an  estate  to  t\  Goldsmith 
the  younger  for  life,  with  a  contingent  estate  in  re- 
mainder to  his  issue,  and  a  contingent  estate  in  re> 
mainder  limited  over  to  John  Goldsmith :  that  is  the 
argument.     On  the  other  hand,   it  is  insisted,   that 

la)  7  Trrm  Rep.  531.  {J)  4  East.  31.1. 

(b)  X  F^nt.  ai4.  %%$.     S.  C         {f)  Salk,  331.  S.  C.       j  Lev. 

%Ltv.s^'  43  !• 

(r)  6  Term  Rep.  30.  (/)  5  Bastj  548. 

P  2  Francis 
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181b.        Francis  Goldbmiih  takes  only  an  estate  far   life,  that 
the  words  **  heirs  of  his  body/'  are  not  words  of  success 
sion,  but  are  to  be  construed  to  mean  children;  that  they 
also  take  only  estates  for  life,  because  no  words  of  in- 
heritance follow  the  estates  devised  to  them ;  that  the 
remainder  over  to  John  Goldsmith  is,  therefore,  a  good 
vested  remainder,  which  was  to  open  and  let  in  the 
contingent  remainder  to  the  children  of  F^  Goldsmith^ 
if  any  such  should  ever  be  born*     As  to  that  proposi- 
tion which  is  first  contended  by  the  counsel  for  the 
Plaintiff,  that  this  is  an  estate-tail  by  implication,  he 
relies  on  the  words  "  and  hi  default  of  such  heirs  of 
the  body  of  JP.  Goldsmith^  then,  immediately  after  his 
deceasc^over  to  J.  Gddsmithy*  and  contends  that  these 
words  mean  that  the  estate  is  to  go  over  upon  an  inde- 
finite failure  of  issue  of  F.  Goldsmith.    The  Defendant's 
counsel  answers,  that  this  would  be  the  effect  of  the  words, 
if  the  words  ^^  heirs  of  the  body"  had  their  usual  significa- 
tion in  this  place,  but  that  here  the  words  ^*  heirs  of  the 
body"  mean  children  of  JP.  Goldsmith  the  younger;  for 
that  when  he  devises  to  the  heirs  of  the  body  of  F. 
Goldsmith  in  such  shares  as  the  tenant  for  life  shall  ap- 
point, that  is  a  ffSt  to  persons  who  must  be  in  esse^ 
when  JP.  Gcidsmith  was  to  appoint  to  them :   that  the 
de&ult  of  such  issue  must  therefore  be  a  de&ult  of  such 
persons,  who  can  only  be  the  children;  and  that  the  tes- 
tator by  this  expression,  therefore,  manifestly  means  to 
refer  to  the  same  persons  who  were  to  take  as  tenants 
in  common  under  the  appointment,  not  to  the  heirs  of 
the  body  of  the  first  taker  in  the  ordinary  legal  sense. 
There  certainly  is  much  obscurity  in  this  wiU ;  and  if 
we  were  compelled  to  conjecture  what  the  testator 
meant,  possibly  we  should  not  wholly  succeed.    But  it  is 
an  established  rule,  that  where  a  general  intent  appears, 
any  particular  intent  which  appears,  however  clearly 
expressed,  shall  never  take  effect  where  it  is  inconsist- 
ent 
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ent  with  the  general  intent     And,   I  confess,,  it  seems        1816. 
to  me  clearly  to  be  the  testator's  general  intent,  that         r^~ 
the  estate  should  never  go  over  to  John  GMsmithy  till  ^, 

all  the  heirs  of  the  body  of  F.  Goldsmith  were  extinct.  Goldsmith. 
I  do  not  think  the  testator  had  a  clear  understanding 
of  the  meaning  of  the  words^  '^  heirs  of  his  body,''  nor  did 
he,  perhaps,  know  whether  he  meant  heirs  female  as  well 
as  heirs  male.  I  therefore  must  take  the  wonds.  accord- 
ing to  their  legal  significbtion ;  but  I  think  it  is  clear^ 
that  he  never  meant  that  the  estate  should  go  over,  until 
those  heirs  of  the  body  of  Francis  were  extinct.  Several 
cases  were  cited.  Doe  on  demise  of  Candler  v.  Smithy 
Doe  on  demise  of  Cock  v.  Cooper^  and  Pierson  v.  VickerSf 
If  it  were  necessary  to  cite  cases,  most  of  those  cases 
support  the  principle  on  which  we  now  proceed ;  and 
the  facts  of  this  case  are  fully  as  strong  as  of  those. 
We  are  of  opinion,  therefore,  that  an  estate-tail  by.  im- 
plication does  arise  in  this  case,  and  consequently,,  that 
the  recovery  was  well  suffered,  and  that  the  judgmrat 
must  be 

For  the  Plaintiff 


Strutt  v.  Rogers.  Nov.  a6. 

TiELL  Serjt.  had  on  a  former  day  obtained  a  rule  A  general  re- 
nisi  for  an  attachment  against  the  Defendant  for  ^^^°^* 
non-pc^rformance  of  an  award,  in  not  paying  the  sum  ferences,  axul 
thereby  directed  to  be  paid  by  the  Defendant,  under  deman<M)c- 
the  following  circumstances.  An  action  had  been  com-  p^jntiff  and 
menced  on  a  bond  given  by  the  Defendant  to  indemnify  Defendant  in 
a  parish  against  the  maintenance  of  a  bastard  child,  and  ^^^^^^^^ 

the  arbitrator  power  to  award  tie  costs  of  the  reTerenc^i 

If  the  party  in  whose  £ivour  an  award  b  made,  demand  more  than  is  due  to 

liim,  he  cannot  have  an  attachment  for  the  noa-pajment  on  that  occasion  of  the  sum 

which  is  due. 

P  3  an 
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Struit 

V. 

ROGSR& 


an  action  had  been  commenced  thereon,  which  being 
ripe  for  trial)  it  was  agreed  to  refer,  and  the  parties  en-' 
tered  into  bonds  of  submission,  which  were  made  a  rule 
of  court ;  and  the  rule  recited  that  an  action  had  been 
commenced  by  the  Plaintiff  against  the  Defendant;  it 
stated  the  grounds  of  the  action,  that  notice  of  trial  had 
been  given,  that  it  had  been  agreed  that  such  notice  of 
trial  should  be  countermanded,  and  that  the  costs  of 
such  action  should  abide  the  event  of  the  award,  as  if 
the  cause  had  been  actually  tried  at  the  Ckelmsfotd 
assizes  pursuant  to  that  notice.  And  the  submission 
was  of  all  disputes,  differences,  and  demands  between 
the  parties,  except  the  costs  of  the  action,  which,  (it  was 
repeated,)  were"  to  abide  the  event,  as  if  the  cause  had 
been  tried  at  the  Chelmsford  assizes,  pursuant  to  the 
notice  given.  The  arbitrators  had  awarded  the  costs 
of  the  reference  as  well  as  of  the  cause  to  be  paid  by  the 
Defendant. 


Best  Seijt.,  for  the  Defendant,  shewed  cause  against 
this  rule.  He  contended  that  an  arbitrator  had  no 
power  over  the  costs  of  an  award,  where  that  power 
was  not  expressly  delegated  to  him,  for  which  he  cited 
Cafidler  v.  Fuller,  (a)  And  the  reason  why  they  are  not 
included  in  a  general  submission  of  all  matters  in  difier- 
ence  is,  that  they  are  a  matter  arising  after  the  submis- 
sion. In  Wood  V.  (y Kelly  {b\  indeed,  the  Court  of 
King's  Bench  held,  that  a  submission  to  arbitration  of 
costs  generally,  would  include  the  costs  of  the  reference ; 
but  in  this  case  the  submission  is  restricted.  Here  is 
no  submission  of  any  costs.  In  Brawn  v.  Marsden  (c) 
this  Court  held,  that  the  costs  of  a  reference  were  not 
included  in  the  costs  of  the  action.      In  Bradley  v. 


{a)  mUeSf  62. 
{b)  9£aj/,45d. 


(f)  I  H.  BL  aaj. 


Tunslow 
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Tattsi^iw(a),  indeed^  this  Court  seems  rather  to  difier.  1816, 
from  what  was  supposed  to  be  the  practice  of  the  Court 
of  King's  Bench;  but  that  Court  says,  in  the  case  of 
Wood  V.  CfKeUyy  that  it  inust  have  been  the  form  of 
the  rule  in  the  Court  of  Common  Pleas  which  makea 
the  difference.  Here  the  rule  brings  the  parties  withia 
the  case  of  Brawn  v.  Marsden^  for  the  terms  of  the  rule 
are  express,  that  the  costs  of  the  cause  shall  abide  the 
event;  therefore  the  Court  will  not  grant  an  attachment. 
Here  the  Plaintiff  might  have  had  all  he  was  entitled 
to,  for  it  is  sworn  that  the  Defendant  tendered  all  ex- 
cept the  costs  of  the  award ;  and  if  the  Court  will  put 
the  Plaintiff  to  sue  on  the  award,  the  Defendant  can 
plead  that  tender;  at  all  events,  where  the  right  is 
doubtful,  the  Court  will  not  proceed  against  the  De- 
fendant as  for  n  contempt. 

PeU  in  support  of  his  rule.  The  submission  is  as 
ample  as  possible,  and  if  it  had  omitted  the  exception 
of  the  costs  of  the  action,  it  would  have  been  in  the  very 
terms  o[  Bradley  y,  Tunstaw.  A  later  case,  Fitzgerald 
V,  Graves  {b\  precisely  meets  this  on  principle.  It 
shews  that  under  the  terms  of  a  general  submission,  the 
arbitrator  has  a  power  to  award  how  the  costs  of  the 
reference  shall  be  paid.  The  Defendant  ought  not  to 
have  shewn  cause  against  the  attachment,  but  to  have 
moved,  if  he  thought  the  costs  of  the  reference  ex- 
cessive, that  the  prothonotary  might  review  his 
taxation. 

GtBBS  G.J.  This  is  an  application  to  the  Court  for 
an  attachment  against  a  party,  for  not  paying  a  sum  of 
money  said  to  be  awarded  to  him.  In  order  to  support 
an  attachment,  the  Plaintiff  must  shew  that  he  had  de- 
manded what  was  due  to  hitn ;  and  if  he  has  demanded 

{a)  I  Bos.  ^  Pull,  34.  {b)  Antey  V,  34a. 
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more  than  was  due  to  him,  he  cannot  have  an  attach- 
ihent  for  the  Defendant's  failure  of  compliance.  The 
sum  demanded  included  the  costs  of  the  reference,  as 
well  as  the  costs  of  the  action :  if  a  part  only  of  that 
sum  was  due^  the  Plainti£P  caqnot  support  his  attach- 
nient;  and  in  order  to  see  what  is  due,  we  can  look 
only  to  the  award.  The  reference  is  of  all  matters  in 
dispute  between  the  parties;  and  it  is  provided,  thutthe 
matters  In  dispute  between  the  parties,  and  also  between 
the  Plaintiff  and  the  parish  oflScers,  shall  be  referred, 
and  that  the  costs  of  the  suit  shall  abide  the  event,  as  if 
the  cause  had  been  tried  at  the  Chelmsford  assizes;  and* 
by  the  bond  of  submission  all  matters  are  referred,  ex- 
cept the  costs  of  the  action  or  suit,  which  are  to  abide 
the  event  of  the  reference.  The  question  is,  whether 
this  submission  includes  the  costs  of  the  refer^ce.  The 
counsd  for  the  Haintiff  insists,  that  unless  they  are  ex- 
cepted, an  arbitrator  has  a  rigjit  to  give  them ;  for  that 
where  he  has  power  to  give  costs  generally,  they  in- 
clude the  costs  of  the  reference,  and  here  the  costs  of 
the  cause  only  are  excepted :  the  fallacy  of  his  argup> 
ment  is,  that,  take  the  thing  excepted  away,  there  is 
nothing  said  in  this  submission  about  costs.  If  any 
words  had  preceded  the  exception,  which  would  include 
general  costs,  then  the  limited  exception  would  not 
take  them  away ;  but  the  misfortune  of  the  Plaintiff's 
case  is,  that  he  has  no  such  previous  words:  the  cases 
which  the  Plaintiff's  counsel  cites,  are  cases  where 
power  is  given  to  the  arbitrator  to  give  costs  generally,, 
and  it  has  been  deemed  that  such  costs  include  the 
costs  of  a  reference :  therefore  we  are  of  opinion,  that 
part  of  the  award  which  is  for  this  sum  cannot  be 
supported,  and  that  the  rule  for  an  attachment  must 

therefore  be 

Discharged,  (a) 


{a)  Grove  v.  Cox^  ante^  hi6s»  ^^^* 
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i8ie. 

Doe,  on  the  Demise  of  Hayes  and  Others,  v.       Nov.  a6^ 

Sturges. 

nrmS  was  an  gectment  for  certain  premises  in  the  AAderiiedft 

parish  o(  St.  Mary4e4wne,  Middlesex.    The  Plain- JJ^^jj. 
tiff  declared  upon  six  demises  of  persons  who  claimed  for  life,  with 
title  to  the  premises :  the  demises  were  severally  laid  KmaiiiderGnrcr» 
on  ad  October^  55  Geo.  3.     The  cause  was  tried  at  lUJ^fo^ 
Westminster^  at  a  sittings  in  Easter  term,  18 16,  befiire  twenty-one 

Gibbs  C.  J-,  and  a  verdict  was  fomid  for  the  Flamtiffi  ^^  ^ 

made  o.  A  and 
subject  to  a  case,  the  material  parts  of  which  were,  that  two  othen  ez- 

Samuel  Hayes  being  possessed  of  the  premises,  which  teuton.    S.  H. 

were  leasehold,  for  the  residue  of  a  term  of  ninety-three  ^"^^^.f^Mj, 

years  from  24th  June  1760,  by  his  will,  dated  9th  May  and  alone  de- 

1 786,  devised  the  premises  to  his  nephew  Samuel  Hayes^  °H"^  ^  !*•" 

(afterwards  the  Rev.  Samuel  Hayes^)  for  so  much  of  the  twojtuJn^' 

terjn  and  interest,  which  he,  the  testator,  should  have  serving  rent  to 

therein  at  the  time  of  his  decease,  as  his  nephew  should    """l/  ?**  **" 

ecotorBy  otc. 

live^  for  his  own  use  and  benefit,  subject  to  the  rents,  Held  that  nei- 
covenants,  and  agreements  contained  in  the  original  ^^  ^  •"^ 
lease;  and  after  his  nephew's  decease,  the  testator  de-  nor  hit  sde 
vised  the  same  to  all  and  every  the  children  of  his  lease  resenrmg 
nephew  Samuel  Hayes,  and  unto  John  Hayes,  the  son  ]]^'^^**"^^ 
of  his  late  nephew  John  Hayes,  as  tenants  in  common,  tofi,  which  was 
and  their  respective  executors,  administrators,  and  as-  *^*  »coom»- 
tigns,  with  benefit  of  survivorship,  if  any  of  such  chil-  interest  as  te- 
dren,  or  the  said  John  Hayes,  should  die  under  the  age  asntfor  life, 
of  twenty-one  years.     And  the  testator  appointed  the  ^^ 

said  Samuel  Hayes,  John  Buckley  the  elder,  and  «7o^  should  be 
Buckley  the  younger,  trustees  and  executors  of  his  will.  <*^*°*«1  «n  »*- 
The  will  contained  a  power  for  his  nephew  Samuel  ^^^ .  ^^ 
Hayes,  during  his  life,  and  for  the  surviving  trustees,.that  the  lease 
after  his  decease,  to  demise  his  leasehold  premises  to  ^^^i^f^* 
any  person  fer  any  term  not  exceeding  twenty-one  years  for  the  whole 

forty-twpp 
yean,  out  of  the  lenor^s  legal  interest  u  e«iculQr. 

in 
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1816..  in  possession,  and  at  the  best  and  utmost  rent  which 
could  then  be  really  had  for  the  same,  and  subject  to 
the  usual  covenants,  conditions,  and  agreements  on 
the  part  of  the  lessee,  for  upholding  and  keeping  the 
premises  in  repair,  and  without  taking  any  sum  of 
money,  fine,  or  gratuity  whatever,  for  granting  such 
lease,  and  so  as  such  lessee  did  execute  a  counter- 
part thereof.  The  testator  died  in  Septevihei'  1787, 
without  having  altered  or  revoked  his  will,  possessed  of 
the  premises,  which  will  was  duly  proved,  but  was  not  re- 
gistered. Jahn  Buckley  the  elder,  one  of  the  said  trus- 
tees and  executors,  died  m  Januaiy  1795.  The  Rev, 
Samuel  Hayesy  the  nephew,  upon  the  testator's  death, 
took  possession  of  all  the  property  devised  and  be- 
queathed to  him  by  the  will,  and,  amongst  others,  the 
premises  in  question ;  and  by  indenture,  dated  9th  July 
1 79 1,  he  demised  the  premises  to  James  Gtlmour,  his 
executors,  administrators,  and  assigns,  for  the  term  of 
fourteen  years  and  one  quarter  from  Michaelmas  then 
next,  at  the  rent  of  36/.  per  animumj  which  was  thereby 
reserved  to  the  said  S.  Hayes^  his  executors,  administra- 
tors, and  assigns,  with  tlie  usual  covenants  to  pay  rent  and 
repair,  &c.,  and  the  usual  powers  for  re-entry ;  and  in  the 
lease  there  was  a  further  deipise,  whereby,  ^^  in  consider- 
ation of  the  said  Jbm^5  GilmouTj  his  executors,  administra- 
tors, and  assigns,  performing  the  usiial  covenants,  clauses, 
provisoes,  and  agreements  thereinbefore  mentioned  and 
required,  the  said  S.  Hayes  thereby  leased  to  him,  his 
executors,  administrators,  and  assigns,  the  premises,  to- 
gether with  all  improvements  and  erections  and  build-, 
ings  then  appertaining  or  which  thereafter  might  belong 
to  the  same,  from  26th  December  1805,  for  the  further 
term  of  forty-two  years,  paying  to  the  said  5.  Hayesj 
his  executors,  administrators,  and  assigns,  the  yearly 
rent  of  36/.,  and  a  further  yearly  sum  of  5/.,  during  the 
last  granted  term,  as  and  for  the  rent  and  ground-rent 

of 
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of  the  premisefly  payable  quarterly,  and  subject  to  such        1B16« 
like  covenapts,  clauses,  provisoes,  and  matters,  as  were 
before  therein  contained  on  the  lessee's  part.    5.  Hayes 
the  nephew  made  the  contract  for  this  lease  in  his  own 
name  only,  and  without  any  mention  of  any  other  per- 
sons being  jointly  concerned  in  interest  with  him,  and 
the  rent  of  thirty-six  pounds  mentioned  in  that  lease 
was  a  rack-rent  at  the  time  the  lease  was  granted.    The 
lease  had  been  registered;    and  the  interest  derived 
under  the  same  was  now  vested  in  the  Defendant,  as  a 
purchaser  thereof  for  a  full  and  valuable  consideraticMQ*. 
S.  HayeSi  the  nephew  and  devisee  and  legatee,  had  issue 
Hichard  HayeSj  Charles  Hayes^  (one  of   the  lessors 
of  the  Plaintiff,)  and  Elizabeth  Hayes.     The  said  Rev. 
Samuel  HayeSj  by  his  will,  dated  ^Xh  Naoember   1795, 
reciting    that    his    uncle    &  Hayes^    after   his   own 
death,  had  bequeathed     (amongst  other  things)    the 
premises  then  let  to  Gilmour^  the  rent  of  which  was  to 
be  raised  5/.  per  annum  at  the  expiration  of  the  then 
present  lease,  and  further  reciting  that  the  first  testator 
had  appointed  J.  Buckley^  aod  «/•  Buckley,  jun.^  '^  jointly 
with  himself,  trustees  for  that  property,  directed  as 
follows:  As  Mr,  J.Buckley  is  dead,  I  think  it  fit  that  other 
trustees  should  be  joined  with  Mr.  J.  Buckley  the  sur- 
vivor^  after  my  decease ;  I  do  therefore  appoint,  as  far 
as  I  am  legally  empowered  to  do,  James  Bate  and  John 
Triphook  (one  of  the  lessors   of  the  Plaintiff)  joint 
trustees  with   Mr.  John  Buckley^  for   the  security  of 
the  property  bequeathed   by  my  uncle  to  my  chil- 
dren.    The  Rev.  Samuel  Hayes  died  ifl  December  1795, 
leaving  his  said  three  children,  Richard,  Qtarles,  and 
Elizabeth,  him  surviving.     The  case  then  proceeded  to 
state  the  title  which  the  numerous  lessors  of  the  Plain- 
tiffin  this  case,  derived  to  themselves,  under  the  will  of 
Samuel  Hayes  the  elder,  and  by  divers  mesne  convey- 
ances and  descents. 

The 


92a  CASES  IN  MICHAELMAS  TERM 

ISl^.  The  question  wasy  Whether  the  lessors  of  the  Plain-* 

tiflP,  or  any  of  them,  were  entitled  to  recover  the  pre- 
mises in  question,  or  any  and  what  part  thereof* 

This  case  was  argued  on  a  former  day  in  thistemiy 
by  Copley  Seijt.  for  the  Plaintiff,  and  HuUoek  Sexjt.  for 
the  Defendant.     As  the  C!ourt  in  giving  judgment  went 
fully  into  their  principal  arguments,  it  is  deemed  unne- 
cessary here  to  repeat  them*     Besides  the  cases  men- 
tioned in  the  judgment,  the  following  authorities  were 
referred  to:     Dyer^  23.6*  j?/*  146.     1   Co.  UtL  iii. 
I  Bo.  Abr.  618.  B.  ji.  2.   I.  47.      Garrett  v.  Lister^ 
I  Leo.  25.     I  Leo.  215.  Cheyney  and  SmiiVs  case.    Co. 
Dig.  Administration^  C  5.  p.  342.    Dyery  277.  *.  pi.  59. 
Plowd.  520-    Welcden  v.  Elkington. 

The  Court  took  time  to  consider,  and  on  this  day 

their  judgment  was  delivered  by 

<» 
GiBBS  C.  J.  This  was  an  ejectment  on  several  de- 
mises, brought  against  W.  SfurgeSf  who  claims  under 
a  lease  granted  by  one  of  several  executors.  There  are 
six  demises  in  the  declaration,  but  the  title  of  none  of  the 
lessors  can  prevail,  if  that  lease  be  good.  After  stating 
the  devise,  his  Lordship  added,  it  is  not  necessary  for 
me  to  go  through  the  title  of  the  lessors  of  the  Plaintiii^ 
because  we  think  the  Defendant  is  entitled  to  our  judg- 
ment ;  for  that  his  title  is  well  supported  by  the  lease 
granted  to  him  by  the  indenture  of  7th  Ju^  179^9 
[here  his  Lordship  stated  the  lease,  and  then  re- 
sumed.] On  the  decease  of  S.  Hayes  the  elder,  S.  Hayes 
the  younger,  and  ^two  others,  took  the  estate  as  hkt 
executors  named  in  his  will ;  and  it  is  evident  that  tbiis 
lease,  under  which  the  Defendant  claims,  is  not  justified 
by  the  leasing  power  in  the  will  of  the  first  testator. 
K,  therefore,  the  lessor  be  considered  as  acting  under 
that  leasing  power,  as  a  mere  tenant  for  life,  that  lease 
will  be  bad ;  but  in  order  to  give  effect  to  the  legacy,  it 
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is  necessary  that  the  executors  should  assent  to  it  If,  1816. 
indeed,  thU  can  be  considered  as  a  lease  granted  by  the 
executors^  it  may  be  supported.  The  question  there- 
fore is,  whether  there  be  any  assent  to  this  legacy* 
SL  Hayes  the  younger,  is  a  Ic^tee  for  life  only.  It  is 
clearly  settled,  that  where  an  executor  takes  an  interest 
in  a  leasehold  estate  for  his  life,  be  must  do  something 
more  than  enter,  in  order  to  give  assent  to  his  legacy ; 
but  where  his  interest  is  absolute,  fai^  entry  does  assent 
to  the  legacy:  there  is  a  substantial  reason  for  this 
distinction ;  for  if  his  general  entry  on  his  life  estate 
were«  an  election  to  enter  as  legatee,  it  would  neces- 
sarily confirm  the  remainder  devised  over;  and  that 
might  happen  in  cases  wherein  he  might  want  the 
estaite  in  remainder  for  sale,  in  order  to  pay  the  test- 
ator's debts ;  such  an  assent  would  be  a  devastavit  in  the 
executor,  whichmight  be  a  grievous  hardship  to  him. 
If  the  devise  to  him  be  absolute^  the  same  reason  does  not 
exist ;  for  he  has  the  value  of  the  whole  term,  as  an  equi- 
valent, to  indemnify  himself  against  the  consequences 
of  the  devastavit.  If  it  were  necessary  to  cite  cases,  they 
are  Lampet^s  case  (a),  and  Pannel  v.  Fenn  (i),  So.  Abr. 
Devise,  {c)  Notwithstanding,  therefore,  that  &  Haifes 
entered  on  this  land,  he  must  be  taken  to  have  entered  as 
executor,  and  not  as  lagatee,  unless  there  be  other  evi- 
dence of  his  assent  to  the  legacy.  I  agree,  that  there  may 
be  an  implied  assent  to  a  legacy,  manifested  by  other  acts, 
as  strong  as  if  the  executor  had  said,  *'  I  assent  to  this 
l^cy ;"  and  it  is  contended,  that  in  this  case  there  is 
such  evidence*  For  it  is  said,  though,  where  one  exe^ 
cutor  is  a  legatee  for  life,  his  entry  does  not  shew  an  assent 
to  the  legacy  to  himself  for  life;  yet,  where  there  are  seve- 
ral executors,  if  the  one  who  is  legatee  enters,  it  is  an 
assent*  We  cannot  subscribe  to  this  distinction;  for 
one  of  the  several  executors  niay  administer  alone,  and 

(a)  lo  Go.  47*^«  jM  rfj.  [c)p» 6l9t  De^nsh  D^pl  x. 

WOro.J5/.347. 

than 
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1816.        then  he  must  enter.  Again,  there  is  no  doubt  that  a  lease 
'   _1  by  one  executor  is  good,  though  there  are  other  exe- 

^,  cutors ;  and  therefore  his  making  this  lease  in  his  own 

Hates.  name  only,  which,  as  well  as  the  reservation  of  rent 
to  himself,  his  executors,  and  administrators,  is  much 
relied  on  by  the  Plaintiff's  counsel,  is  no  proof  that  in 
so  doing  he  was  acting  as  legatee,  and  though  he  was 
exceeding  the  proper  and  regular  bounds  of  his  power 
as  a  trustee,  and  his  duty  as  executor,  that  does  not 
avoid  the  lease,  nor  does  it  shew  that  he  was  acting  as 
l^atee.  Nothing  would  be  evidence  of  that  last,  but 
what  could  be  done  in  his  proper  title  and  character 
as  legatee.  This  lease  is  no  more  conformable  to  his 
title  as  legatee,  than  it  is  to  his  character  as  executor  • 
and  it  is  not  enough  to  shew  that  it  is  equally  appli- 
cable or  equally  inapplicable  to  his  titlb  of  legatee^  as 
to  his  character  of  executor;  but  it  must  appear,  that 
he  did  the  act,  rather  in  the  character  of  legatee 
than  in  that  of  executor.  I  agree  to  the  cases  which 
say,  that  without  an  express  indication  of  the  executor's 
intention  to  take  as  legatee,  he  shall  be  in  only  as 
executor;  but  none  of  the  cases  say,  that  an  act,  such 
as  a  leasee  which  is  inconsistent  with  the  duty  of  an 
executor,  is  evidence  of  an  assent  to  a  legacy,  unless 
it  be  consistent  with  the  character  of  legatee.  Of  the 
cases  in  which  the  executor  has  been  held  to  have 
made  an  election  to  take  as  legatee,  the  first  is  Para^ 
mour  V.  Yardley  (a),  from  PUmden^  and  it  was  insisted 
there^  that  there  was  no  assent  to  the  legacy ;  but  there 
was  evidence  enough  of  such  assent ;  for  the  proof  was, 
not  only  that  the  widow  took  the  property,  but  edu- 
cated the  children  of  the  testator,  as  was  directed  by . 
his  will,  and  it  therefore  must  be  inferred,  that  she 
assented  to  the  legacy.  So,  in  Young  v.  Holmes  (A),  it 
was  argued  that  no  assent  was  shewn  to  the  legacy,  but 
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when  it  was  shewn  that  the  executor  had  paid  a  charge  1816. 
of  50/.  to  which  the  legacy  was  subjected,  it  was  held 
that  was  a  sufficient  proof  of  his  assent  to  the  legacy. 
The  principle  established  in  these,  and  all  the  cases 
cited,  i?,  that  if  an  executor,  in  his  manner  of  ad- 
ministering the  property,  does  any  act  which  shews 
that  he  has  assented  to  the  legacy,  that  shall  be  taken 
as  evidence  of  his  assent  to  the  legacy,  but  if  his  acts 
are  referable  to  his  character  of  executor,  they  are  not 
evidence  of  an  assent  to  the  legacy.  We  think  there 
is  no  such  evidence  here.  It  is  objected,  that  his  will, 
whereby  tlse  lessor  devises  over  the  property,  furnishes 
evidence  that  he  took  it  as  legatee ;  and  it  is  said  to  be 
established  by  an  authority  in  Wentworth  [a)^  that  a 
devise  over  by  an  absolute  devisee  shews  his  assent, 
but  no  case  decides  that  n  devise  over,  by  a  tenant  for 
life,  of  that  which  he  cannot  give,  is  such  evidence. 
But  iiirther  than  that,  the  evidence  must  be  of  an 
assent  to  the  l^;acy  at  the  time  of  making  the  leasee 
and  his  will,  made  after,  cannot  prove  that  he  assented 
to  the  legacy  at  the  date  of  the  lease.  We  are  there- 
fore of  opinion,  that  there  is  in  this  case  no  evidence 
of  the  assent,  by  Samuel  Hayes  the  younger,  to  this 
legacy :  he  must  therefore  be  considered  to  have  leased 
as  executor,  and  a  verdict  must  be  entered 

For  the  Defendant. 

{a)  %%$,  Mai^iu. 
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Nov.%6»       BuNN  and  Another  v.  Markham  and  Others. 

A  perton  tup-  HP  HIS  was  an  action  of  trover,  brought  to  recorer 

in^trtmu  from  the  Defendants,  who  were  the  executors  of 

cauied  India  Sir  Jeroase  difton^  Bart  deceased,  certain  India  bonds^ 

notes  'and  '^'^  notes,  guineas,  an  iron  chest,  and  the  boxes  and 

guineas  to  be  envelopes  in  which  these  securities  and  money  had  been 

brought  out  of  contabed.     The  cause  was  tried  at  Guildhall  at  the 

his  iron  chest, 

and  laid  on  his  sittings  after  Trinity  term,   1816,  before  Gibbs  C.J. 

bed ;  he  then  fhe  evidence  was,  that  Sir  Jeroase  Clifton^  being  of  an 
to  be  seiled  up  ^^anced  age,  and  confined  to  his  bed,  and  having  by 
in  three  par-     his  will,  dated  in  18 14,  bequeathed  all  his  cash,  notes, 

cds,  and  die     ^^^  India  bonds  to  his  executors,  to  be  sold  and  in- 

fiY^ftiififr  of  tne 

contents  to  be   ▼ested  in  trust  for  his  daughter,  the  wife  of  the  Defend- 

vritten  on  ant  Markham^  and  her  children,  on  24th  March, 
mis  «for  thinking  himsdf  near  his  end,  sent  for  his  solicitor,  the 
Mrs.  and  Mm  Defendant  Jamson,  to  make  a  codicil  to  his  will,  whose 
C.,"thePlainp  partner  Leeson  attended  him,  and  prepared  a  codicil, 
dire^ed  the  ^7  which  the  testator  gave  to  the  VhintiS  Itaty  Bunn, 
brother  to  re-  otherwise  Clifton^  (who  had  for  more  than  thirty  years 
^  them  in    cohabited  with  him,  and  was  the  mother  of  the  other 

the  iron  chest, 

to  he  locked      Plainti£P,)  2000/.,  and  to  his  and  her  daughter,  the 

up>  the  keys  Plaintiff  Rebecca  Cliftouy  the  like  sum  of  2000/.  While 
and  directed  ^*  the^solicitor  was  in  the  house,  the  testator  taking  some 
« to  be  deli-  keys  from  a  basket  which  he  always  kept  by  his  bed- 
/?^*Kit  side,  delivered  them  to  John  Burni  Clijion,  {his  son  by 
and  one  of  his  the  one,  and  the  brother  of  the  other  Plainti£^j  Leeson^ 
executors)  af-  and  a  tenant  named  Sandly,  in  whom  he  reposed  great 
'^dreolacedin  confidence,  and  directed  them  to  go  to  an  iron  chest  in 
his  own  cus-      which  he  kept  his  valuables,  fixed  in  the  wall  of  another 

tody  near  his      room  in  his  hpuse,  and  to  brimr  from  it  whatever  pro- 
bed, and  af-  ^  •        ^ 
terwards  spoke  perty  they  found  there.    They  brought  three  parcels^ 

of  this  pro* 

perty  as  given  to  the  Plaintifis :  Held  this  was  not  a  dofiatio  moriu  emudf  for  want 

of  a  sufficient  delivery,  and  continuing  possession. 

and 
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aud  laid  them  on  his  bed,  one  of  which  contained 
three  India  bonds,  value  1500/.,  and  bank  notes, 
together  of  the  vahie  of  2225/.,  another  contained  i  iqoL 
in  bank  notes,  and  the  other  contained  479  guineas, 
the  value  of  the  whole  being  3829/.  The  testator,  on 
being  informed  that  the  amount  was  about  170/.  short 
of  4000/.,  said  it  should  be  made  up  to  4000/.  evea 
money^  and  directed  for  the  Plaintiffs,  2000/.  for  each ; 
but  the  complement  was  never  in  fact  added.  On  the 
box  which  contained  the  2225/.  MuBunn  Clifton  had 
before,  on  the  7th  of  March,  by  the  testator's  directionj^ 
written  "  For  Mrs.  and  Miss  Clifton^  504//'  The 
other  two  parcels,  Mr.  Bwm  Clifton^  by  his  father's 
direction,  on  the  present  occasion  sealed  up  and  wrote 
on  them  the  words,  *^  For  Mrs.  and  Miss  Cli/ion.** 
The  testator  charged  Mr.  Clifton^  that  after  his  decease 
he  should  deliver  these  to  his  mother  and  sister,  the 
Plaintiffs.  Mr.  Clifton,  by  his  father's  direction,  re- 
placed this  property  in  the  iron  chest,  locked  it,  and 
.'brought  back  the  keys,  whichLeeson,  by  the  testator's  di- 
rection^ sealed  up  in  a  paper  parcel,  and  wrote  thereon, 
.  '*  TcrBe  delivered  to  Mr.  Jamson  after  Sir  Jervas  Cli^' 
taris  decease."  The  keys  were  then  again  put  into  the 
basket  by  the  testator's  bed-side.  ThePlaintiffs  were  not 
then  in  the  house,  but  upon  Mrs.  Clifton'^  arrival  some 
days  after,  the  testator  intrusted  to  her  the  keys  of  the 
.iron  chest,  and  told  her  that  the  contents  were  to  be 
her's  and  her  daughter's,  and  charged  her  to  keep  the 
.keys;  and  many  times  afterwards,  and  particularly  on 
.  27th  April,  on  the  occasion  of  his  making  a  further 
codicil,  he  declared  that  the  money  in  the  iron  chest 
was  for  the  Plaintiffi.  After  this  time,  the  testator  fre- 
quently expressed  anxiety  respecting  the  keys  of  the 
iron  chest,  and/required  them  to  be  shewn  him,  and  on 
learning  that  they  had  been  obtained  from  Mrs*  Clifton 
by  his  eldest  son,  he  expressed  great  displeasure,  and 
Vol.  VIL  Q  caused 
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1816.       oaused  the  keys  to  be  replaced  in  the  basket  of  k#ftt 

which  WBB  always  kept  in  his  bed-room,    nie-parecfcy 

and  the  property  thereiny  continaed  in  tibe  -sanie  rtale 

until   after  the   testatof^s  decease^   which   happened 

a  year  afterwards.      OMs  C  J.  left  to    the  ^conai- 

•deration  of  the  jury  die  {Ht>bability  that  the  intattded 

40002.9  of  which  the  tetrtator  had  spdcen,  was  die  aame 

sura  designated  by  die  codidl  of  14th  March  j  and  also 

'the  qaestioui  whether  the  testator  ^meaiit  to  make  ^dus 

an  abiokAe'gift  to  the  Plain tiffis  or  ocdy  promond, 

i-tipQoa  the  probability  that  he  might  not  survive  kn^ 

4mough  to  complete  the  oodidL    The  jmy  found  that 

this  wiM{  Bot  the  4000^.  designated  by  the  codicil^  and 

.that  the  iMtator  intended  it  «s  an  absolute  and  ndt  a 

provisimial  gift*    His  Lordship  iieserved  the  ^pohity 

"Whether  there  had  heem  in  ihis  insnauM  sluihmaslfitient 

'Astivaiy  of  the  propmty,  as  was  nacesaaiy  te  4Mi&stitttle 

ntUmatU)  mortis  eoittd. 

Shxflkerd^  Solicitor-'Genendy  in  thts^erm  '^tibtadned  a 
mle  nm  to  set  aside  the  Terdic^  and  have  a  new  ttml 
upon  two  grounds,  first  that  the  venfiot  of  tbe  juiy  was 
eontraiy  to  the  weig^  of  the  evidence ;  seemdly,  that 
there  was  not  asufficient  deUvery  to  coestitate  a  dematio 
muniUcamd. 

Best  and  Blosset  Seijts.  shewed  cause.  Theetridenoe, 
they  contended,  was  most  dear,  as  to  the  testator'a  in* 
tention  to  make  this  an  abscdute  donation  camd  wmfis. 
And  as  to  the  point  of  law,  thisivas  a  sufficient  deliveiy, 
ur  xather,  an  actual  delivery  was  not  necessary.  2n 
apraO^  V.  Wilson  {a\  GiUs  C  J.  held  it  sufficient 
where  a  person  in  estremisssddf  ^  i  have  left  ^my^wstch 
sit  Mr.  S?s  at  Cheaing  Crass^  tfetch  it  away,  and  I  wUl 
9iiftDeyoa<apvesentx)f'it"  [GfiMvC.  J.ideshredthat^wse 

might 
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might  be  jbid  out  of  the  consideration  of  the  Plaintiff's        18  Id. 

cofuifel,  far  that  iounediately  after  that  trial,  he  pe|c-      •      -    -' 

€tsvffi^  that  what  he  had  somewhat  improyidently  thrown  ^^ 

out^  could  pot  be  maintained^  because  a  delivery  was    MfH^^^ffr 

wimtingy  and  he  had  accordingly  written  a  remark  to 

th^^t  effect  ^t  the  end  of  his  own  not^  of  the  case.]   The 

ojqly  re^i^jjulije  jEbr  a  igruUtQ  mortis  causdj  i%  that  it  \xt 

i^fended  to  fak^  eSkct  uppo  tfa<e  .decease  of  the  donor^ 

and  be  ^ipcoippaaicfd  by  spine  overt  act»  which  nee^ 

not  to  AmpuQt  to  9^  delivery.    It  may  be  inferred  t^ 

i|us  was  }m^  IjnigtbcrougV^  opinion^  firom  his  exprei- 

sjiw  in  the  a<}mjrfhle  judgment  which  he  delivered  ia 

fate  V.  JUbberi  (a).  ^It  udear  it  could  not  be  by  mere 

parply  because  saying  <^  I  give^'  without  any  act,  will 

net  transfer  the  property.    So  fiur  I  isoncur  with  t^^ 

reasoning  in  that  case  -/'    referring  to  the  judgment  of 

Lord  Hqrdmcke  Chancellor,  in  Ward  v.  Turner.  (6)  In 

Smi^  V.  Smifk  (c},  no  delivery  took  pkce :   the  donee 

was  the  .donor's  servant,  left  in  custody  of  his  gopdf 

during  his  absence,  which  was  a  continuing  possession 

in,  4ke  master.    The  delivery  needs  not  to  be  to  ijbie 

donee  in  person ;  a  delivery  to  any  other  for  his  use 

ia  suffiaent.    The  testator,  in  the  present  case^  weftfue- 

cates  thk  &om  the  residue  of  his  property,  shuts  it  up 

by  itself  indorses  it  by  the  hand  of  an  agent  in  his  own 

presence^  giv^  it  over  into  the  liands  of  the  Plaintiff's 

son,  and  tells  him,  after  the  donor's  decease,  to  deliver 

it  to  his  mother  and  sister.    That  then  was  a  suffidoit 

transmutation  of  the  possession.    If  it  be  said  that  the 

pn^p^rty  cane  back  to  the  testatiHr's  possession,  by  being 

put  baek  into  his  iron  ches^  the  answer  is^  first,  that  it 

«ras  only  in^^erfectly  restored  to  him,  for  the  aeri  is 

never  afterwards  broken  off;  next,  in  Smith  v.  Smithy  90 

did  it  revert  on  the  testator^s  retom  from  the  country. 

{a)  %  Fit.  Jim.  III.  mo,  (r)  Sir*  95$* 

-4^)  •  Fin*  431* 

Q  2  Here 
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1816.        Here  a  mark  is  put  on  the  property,  which  never  is 
again  taken  ofT,  but  is  found  remaining  after  the  donor's 
decease.     The  only  use  of  a  delivery,  is,  by  some  act  to 
Markham.    remove  the  doubt  that  might  exist  on  the  us^  of  mere 
words;    such  an  act  exists  here,  and  therefore  all  is 

.  done  which  is  requisite  for  a  complete  donatio  mortis 
causd.  Both  the  civil  law,  from  which  the  donatio  tnoT" 
tis  causd  is  borrowed,  and  the  English  law,  alike  require 
only  a  demonstration  of  the  sentiment  of  the  party ' 
and  the  sentiment  cannot  be  more  strongly  expressed 
than  in  this  instance.  Nay,  this  amounts  almost  to  a 
testament  in  writing,  by  the  written  declaration  of  the 
party.  The  donor  was  bound  by  the  strongest  moral 
ties  to  provide  for  both  the  Plaintiffs.  So»  in  Hill  v. 
Chapman  (a)  the  testator  said,  on  making  a  new  wilt, 
<^  The  old  will  is  of  no  use  to  me,  but  you  must  take  care 
of  it,  by  reason,  you  know,  there  is  something  with  it  for 
yourself  As  soon  as  I  am  dead,  open  the  paper  and 
take  it  out  f*  and  this  was  held  a  good  donatio  mortis 
causd.  If  it  be  urged  that  tlie  bank-note,  in  that  in* 
stance  was  committed  to  and  remained  in  th6  donee's 
custody,  yet  he  had,  under  those  instructions,  no  right 
to  open  it  while  the  donor  lived.  No  case  except  Ward 
T.  Turner  requires  the  complete  and  absolute  pos- 
session. So,  Drury  v.  Smith  {b).  The  donor  gave  a 
bank-note  to  A,y  to  be  delivered  over  to  his  nephew,  in 
case  he  should  die  of  that  sickness.  It  can  make  no  dif- 
ference that  it  is  in  custody  of  the  father  himself:  con- 
sidering the  relation  that  existed  between  faim  and  the 
Plaintiffs,  his  was  the  safest  and  properest  custody.  A 
continuing  possession  in  the  donee  is  not  necessary  in  a 
donatio  mortis  causd.    That  is  not  necessary  even  in  a 

.  gift  inter  vivos.   In  every  donatio  mortis  causdj  the  con- 
trol and   dominion  over  the   gift,  during  the  life  of 

{a)  %Bro,Cba.Cias.  6x3.  (b)  i  P.  Wmu  404.^. 

donor 
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donor  rests  with  the  donor;  for  it  is  agreed  that  he  has 
the  power  to  revoke  that  disposition^  and  make  another 
during  his  life,  and  give  it  to  some  other  person ;  there- 
fore it  is  improbable  and  unreasonable  to  expect  that 
he  should  wholly  give  up  the  possession,  in  losing  which 
he  may  lose  the  control  over  it  The  definition  in 
Vinnius  which  Lord  Lougborough  Chancellor,  iu  TaU 
V.  Hibberty  says  is  the  best,  makes  it  clear,  that  the 
donor  has  a  greater  interest  in  the  gifi;  than  the 
donee,  {a)  In  summdf  mortis  causa  donatio  est^  cum 
magis  se  qtds  velit  habere^  quam  eum  cui  donate  magisque 
cum  cui  donate  quam  Jutndem  suum.  In  Hawkins  y. 
Bluett  (&},  Lord  Kenyon  C.  J.  is  said  to  have  stated 
that  the  donor  must  part  with  the  dominion  of  the  glft^ 
but  that,  and  all  dicta  of  Judges,  must  be  taken  with 
reference  to  the  case  under  judgment.  There  the  ques* 
tion  was,  whether  there  was  not  a  mere  bailment  for 
safe  custody,  and  the  jury  found  that  it  was  a  bailment, 
and  evidenced  by  the  supposed  donor  often  callings 
taking  some  of  the  clothes,  and  wearing  them.  Mil* 
ler  V.  Miller  {c)  was  a  mere  gift  by  parol  of  every 
thing,  exclusive  of  the  bank-notes  and  the  bill  of  ex- 
change^ all  the  other  articles  being  absent ;  and  even 
th^  bill  of  exchange  would  have  been  a  good  donation, 
except  that,  from  its  particular  nature  as  a  chose  in 
action,  no  property  could  pass  by  delivery,  and  it 
must  be  sued  in  the  name  of  the  executors.  In  Snell" 
grooe  V.  Bailey  (rf),  cited  with  approbation  in  several 
books  {e\  Lord  Hardmcke  decided  that  a  bond  may 
be  the  subject  of  a  donatio  mortis  causd ;  and  so  may 
India  bonds.  In  fVardv.  Turner  there  was  no  ques- 
tion  on   the  degree  or  nature  of  the  delivery  that 


ISIG. 

[BUNM 

Markhajis. 


(a)  Justin,  InsU  lib,  a.  ///.  7. 
di  DwiMtionHtu. 
{b)  %Bsp.66%. 
CO  I  P.  Wnu.  356. 

Q  3 


(e)  %  Fez,  44a.      1  Ves,  jutu 
546.     4Bro.C»'C.  7  a. 
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ikdiSA  make  a  donatio  mortis  cd^USL    Intbiftfcase^  tb« 
sbfaject  of  donation  was  a  variety  of  article^  df  Whicb 
BuHK        ^^  £fg|  ^^^^m^  3  recdpt  for  a  South  Sea  annuity^  atid  the 

Mabfham.  '^^  ^^^  ^^^  pres^it ;  and  it  is  witk  tespect  to  tbat 
cate^  that  Lord  Hardmcke  lays  down  the  rale,  that  a» 
delivery  is  necessary  to  perfect  a  donatio  mortis  canuA; 
bnt  he  also  adds,  that  something  tantamount  nkiiy  ^ 
sufficient.  In  that  cas^  however,  there  was  no  act  ilt  all 
approaching  to  it;  and  it  does  not  theirefore  fblldW^ 
fiiat  the  observations  of  Lord  Hardwickcj  made  in  &M 
case,  would  have  ^n  made  in  this  case.  In  T(d€  f  • 
Hihbert  there  was  no  ddtibt  of  the  delivery,  and  tli6 
^eition  was,  not  whether  there  was  not  enough  to 
athouht  to  a  donatio  mortis  causdj  biit  wheth^  VIM^ 
4rlt8  not  enough  to  make  it  il  gift  intter  trfbev.  Th^ 
Lotd  Chancellor  held  that  the  theidk  oxi  this  bdhkeir 
#as  a  present  gift,  if  any  thittg,  for  it  is  an  aiithchrity 
to  the  banker  to  p&y,  which  authority  trbUld  be  revoke 
by  his  death.  He  says  ft  donatio  mortis  cau^  cftxiiidt 
be  by  ibere  parol,  it  may  be  by  deed  6)t  writing.  Ak 
io  that  part  of  the  case  which  reliU^  to  the  ireVotiEitioii 
by  the  gift  in.  the  codicil,  the  jury  have  put  thiit 
but  of  Goiisiddratidn  by  their  finding :  it  is  p)aih  on 
the  evidence,  that  the  testator,  afti^  completing  the 
codicil,  acknowledged  this  as  a  subsisting  gift  It  Would 
however  be  extremely  difficult  to  argue,  that  a  bodidl^ 
merely  confirming  a  will«  would  defeat  a  donatio  mortis 
tausA  made  since  the  will,  which  had  taken  the  property 
out  of  the  operation  of  the  wilL 

Shepherdf  Solicitor-General,  and  Copley  Serjt^who 
were  to  have  supported  the  rul^  were  relieved  by  th« 
Court. 

GxBBs  C.  J.  The  two  grounds  on  which  the  pre- 
sent application  is  made^  have  a  diffemit  object  in 

14  view. 


JM  Twt  FivrYHnE¥BMTa  YxAE  Qv  GEORGS  III.  281^ 

view.  The  one  i%  that  the  jury  did  not  draw  a  cois  ^16. 
rect  conclusion  from  the  fiKts  submitted  to  them:  Ae 
other  18,  to  enter  a  nonsuit^,  on  the  ground  that  the 
&ct%  taking  them  to  be  proved^  do  not  make  out  the 
tide  of  the  Plaintiffi.  The  fini  questicm  standi  i«iiH 
cipally  on  the  evidence  of  Mr.  Bunn  Clifton^  If  his 
memory  has  not  fiuled  him,  the  verdict  is  certahdji 
eight,  and  hi^  credit  and  character  stand  unimpeached. 
I  say  this,  injustice  to  &young  maa  whose  character  9 
his  best  possession*  As  to  the  other  points,  it  iaagreed; 
on  all  hands,  that  a  donatio  f9orti$  causd  cannot  exist, 
without  a  delivery.  The  &cts  oftbis  case  are,  that  tbt- 
property  was  taken  out  of  a  diest  of  the  testator^ 
looked  over  by  hinit  and  sealed  up  ia  three  diffibrtnt 
pttCQsk :  being  so  sealed,  he  declares  that  it  is  intssdai^ 
tor  the  witness's  mother  and  siiter,  and  directi  llurt: 
it  shall  be  ^vw  to  them  after  his  decease;,  there  is  on 
other  delivery  but  that :  it  is  replaced  in  the  chest,  and. 
it^  keys  are  re-^eliveced  to  the  testator,  or  hg  hia^  to« 
peraons  whom  he  always  noniaaies  as  hia  servanta^  Sm 
thait  effiM^t,  and  he  exff esses  a  contimaal  anxiety  afaouit. 
the  custody  of  the  keys..  The  ipiestioii  is,,  whetjhuv 
this  be  «  si^dent  delivery  to  make  a  donatio  marfis^ 
mmgi  i,  and  we  are  clear  that  it  is  not.  U  is  argued  b]|. 
the  counsel  for  the  Plantiffi,  that  there  needs  not  to  bt 
a  nontinning  possession  in  the  donee ;  but  that  the  df^i*- 
Bor  may  resume  the  possession  without  determining  tb^ 
1^  Thespe  is  no  case  which  decides  that  the  donor 
may  resume  the  possession,  and  the  donatio  contimpe* 
Smith  V.  Smith  is  a  very  confused  case.  Where  the 
Master  died,  it  does  not  appear :  inasmuch  as  it  is  stated 
thait  the  Master  delivered  the  keys  of  his  rooms  to  his 
servants  when  he  went  out  of  town,  probably  he  die4 
in  the  country,  and  then  the  deliv^  of  the  kejn  lart 
siadetohis  servant,  would  be  a  continuing  of  possession 
up  to  his  decease.    B«t  ait  the  oases  agre^  that  if  the 

Q  4  donoBi 
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donor  resumes  the  possession^  it  ends  the  gift.  Lord 
Hardwicke  expressly  so  holds  in  JVard  v.  Turnery  where 
it  suited  the  purpose  of  the  counsel  to  argue  (a),  that  if 
the  donor,  after  making  a  complete  delivery,  receives 
back  the  article,  the  donation  remains  perfect.  Lord 
Hardwicke  immediately  denied  that  proposition,  and 
held,  that  if  the  possession  of  the  donee  do  not  continue, 
the  gift  is  at  an  end.  Seeing,  therefore,  that  it  is  in 
the  power  of  the  donor  at  any  time  to  revoke  the  dona- 
tion before  his  death,  and  that  there  must  be  a  con- 
tinuing possession  of  the  donee  after  the  delivery  to 
the  time  of  the  donor's  death ;  seeing  too,  here,  that 
there  is  neither  a  delivery,  nor  a  continuing  possession^ 
we  are  of  opinion  that  no  interest  in  this  property 
passed  to  Mrs.  and  Miss  Clifton  under  the  supposed  de- 
livery to  the  son  for  the  use  of  his  mother  and  sister  ^ 
and  that  therefore  a  nonsuit  must  be  entered. 


DxLL/is  J.  I  am  of  the  same  opinion.  The  facts  of 
Che  case  denote  an  intention  only :  there  is  an  indorse- 
ment of  the  names  of  the  mother  and  daughter  on  the 
paper;  but  they  denote  the  testator's  intention  only. 
The  property  is  disposed  in  a  chest  belonging  to  the 
testator ;  he  retains  the  key ;  he  does  not  even  deliver 
it  to  the  persons  for  whom  the  contents  were  intended. 
If  he  had  chosen  to  take  out  the  bank-notes  the  next 
day,  and  dispose  of  them  to  another,  it  was  competent 
for  him  so  to  do.  The  donor,  therefore,  never  divested 
himself  of  the  possession  for  a  moment,  and  therefore 
this  is  not  a  donatio  mortis  causd. 

Park  J.  concurred.  Both  by  the  civil  and  by  the 
English  law,  in  this  kind  of  donatio  there  must  be  an 
act  of  delivery.     Even  in  that  strongest  case  of  Smiih  v. 


{a)  %  Fttb.  433« 


Smithy 
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Smiihf  Lord  Hardwicke  C.  J.  held  that  there  must  be 
an  act  of  delivery,  to  constitute  a  gift:  here  is  not  only 
no  evidence  of  a  delivery,  but  the  evidence  is  against  a 
delivery ;  for  the  testator  states  that  it  was  to  be  deli- 
vered at  a  future  time;  in  addition  to  this,  the  donor 
gets  the  keys,  and  is  offended  if  any  other  gets  the 
keys :  neither  is  there  a  continuing  possession,  which  is 
necessary.  . 


BuRRouGH  J.  The  son  had  no  authority  whatever 
to  deliver. over  thc^e  articles  into  the  hands  of  his  mo- 
ther, an^  if  he  had  no  such  authority,  it  was  not  b 
donatio  rtiortis  causa.  In  Burn's  Ecclesiastical  La'oOf  all 
the  cases  are  collected:  they  all  indicate^  that  there 
must  be  a  delivery  either  to  the  donee  himself,  or  to 
some  one  else  for  the  donee's  use :  here  is  no  such  de« 
liverv,  and  therefore  a  nonsuit  must  be  entered. 

Rule  absolute. 


Williams  and  Another  v.  Gregg. 

DLOSSET  Seijt.  had  obtained  a  rule  nisi  to  set  aside 
an  interlocutory  judgment  for  irregularity,  with 
costs,  upon  the  ground  that  the  Defendant  had  been 
served  within  the  liberties  of  the  cinque  ports  by  the 
sherifp  oiKenty  with  common  process,  upon  a  capias 
directed  into  Kent. 

Copley  Serjt.  endeavoured  to  shew  cause,  upon  the 
ground  that  the  breach  of  franchise,  though  it  gave  to 
the  lord  of  the  franchise  his  remedy  against  the  sheriff, 
yet  did  not  impair  the  legal  effect  of  the  act  of  the 
sheriff,  if  the  franchise  were  within  his  oounty.  He 
also  urged  that,  as  a  latitat  in  the  Court  <^  King's  Bench 

may 


Nov*  a  7* 

A  capias  di- 
rected into  one 
county  cannot 
be  regularly 
served  in  an- 
other county, 
although  it 
happen  that 
the  same  officer 
is  filazer  for 
both  counties. 

So,  a  capiat 
directed  into 
Kent  cannot  be 
well  served  in 
the  cinque 
ports. 
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181Gk  '  may  be  served  in  any  county^  and  the  serrice  be  good^ 
although  here  a  a^Ats  which  is  directed  iotor  one 
county  cannot  be  well  served  in  another,^  aceording  to 
the  case  of  fVUlii  v»  PendrM  {a)f  yet  the  reasan  of  that 
k»  because  it  generally  happois  that  different  SUmaen 
prepare  thewrits  of  capias  into  the  different  oannties;  but 
liere  it  happened,  that  the  same  officer,  in  lut,  issues 
the  writs  of  capias  into  KerUy  and  into  the  Uberty  of 
the  cinque  ports* 

LensSex^tf  fofi  Bhssei,  m  supportof  the  rule,  uvge^. 
tfiat  this  was  not  a  mere  breach  of  franchise.  **  The 
dnque  ports  are  pareel  of  die  county  of  Keniy  and  yet, 
«6f  breoe  domini  regis  nan  currii/*  {b)  And  <^  there  is  a 
diversity  between  a  franchise  to  demand  conusance,  and 
a  frandiise  vhi  breoe  domini  regis  mm  cttrrit :  for  in  the 
first  case  tbe  tenant  or  defendant  shaB  not  pkad  it,  but 
tlie  lovd  of  Ae  franchise  must  demand  conusance,  but 
in  the  other  case  the  Defendant  may  plead  it  to  the 
writ."  (c)  This  therefiure^  is  not  a  mere  violation  of  & 
franchise,  but  is  irr^^ular  in  the  sheriff 

Per  Curiam.  With  respect  to  latitats^  the  rule  m 
the  CSoart  of  King's  B«M:h  is^  that  a  latii^  vs\o  one 
county  may  be  served  in  another;  in  this  oouvt  a  co- 
jMtfff  into  one  county  amnot  be  served  in  another,  be- 
cause they  are  made  out  by  difoent  officer^  and  it 
would  make  considerable  coB&sioDi  if  a  writ  issued  into 
one  county  might  be  served  in  anothec  This  is  a 
capias  issued  to  the  sheriff  of  Kent,  whose  service  of  it 
m  the  ckique  ports  is  whoUy  irregular,  because  he  has 
no  authority  there;  but,  in  &ct,  a  €Qpias  into  the  risMyii^ 
ports,  aad  a  c&jpias  into  £091^,  ate  prepared  by  the 

{a)  ft  iMmr  Rip.  v^f.  (f )  4  inst.  ftft4* 

(ij  4Jb##.Sfti. 

same 
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same  officer,  (a)    We  thiak  it  is,  however,  the  safier        181€. 
ooune  to  keep  the  counties  distinct,  and  the  rule,  there- 
fore, must  be  made  absolute,  {b) 

(a)  But  where  the  same  officer  (k)  **  But  a  jadgment  giyea  hertt 

it  filazer   of  two   counties^  one  of  lands  in  the  cinque  ports  it 

affidavit  of  the  cause  of  action  good,  if  the  priTilege   be   noc 

has  been  held  sufficient  to  war-  pleaded,  for  thejr  be  part  of  the 

rant  a  capUu  into  each  county,  county,  and  the  franchise  toxf 

Bcyd  Y.  Duramif  antCf  11.  x6i«  be  demanded  in  another  action.'^ 

t66.  4  Cs.  Insty^%%y 
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HORSLET  and  Wife  v.  WaUTAB.  Nov.  47« 

T^EST  Serjt«  on  a  former  day  in  this  term,  moved  If  a  Flaindflr 
to  discharge  the  Defendant  out  of  custody,  who  ^7^  P^ 
had  been  held  to  bail  for  4000/.  money  had  and  re*  able  cause  of 
ceived  to  the  use  of  the  Plaintiff's  wife,  on  an  affidarit  action,  the 

f^AllV^  —211    WLtlA 

that  the  debt  arose  for  a  legacy  due  from  the  De-  ^  ^      ^^ 
fendant,  in  his  character  of  executor  to  a  person  de-  davitt  whether 
ceased  in  the  Island  oiDemarara^  and  that  neither  by  the  ^  traa«ctioa 
law  of  this  country,  nor  by  that  oi  Demarara^  erf"  which  ^bemm  no 
island  the  Defendant  was  a  native,  could  an  executor  legal  debt  can 
be  arrested  for  a  debt  due  from  him  m  executor.        *"a  PlainttlT 

hainng  obtaia- 
Per  durum.    TTie  Defendant  is  contesting  the  fcct  •*  bafl  tohie 

sworn  in  the  affidavit,  to  hold  to  bail;  and  it  is  a  rule  e^^fo,.  thT 
of  this  Court,  that  where  a  Plaintiff  swears  that  another  samecanse,aiid 
is  indebted  to  him,  this  Court  will  not  try  on  affidavits,  ^?  puttohia 
wliether  there  be  a  debt  due  or  not ;  for  supposing  that  Court  of  equi- 
we  were  convinced  Uiat  the  Plaintiff  was  acting  under  a  ty,  elected  to 
mistake  in  so  swearing,  yet  we  cannot  discharge  the  ^*^^^^ 
Defendant,  without  taking  upon  ourselves  to  decide  injunction 
that  that  there  was  no  debt.    If  to-morrow  yoti  can  ^"^'  «"*  to 
produce  any  instance  in  which  this  has  been  done^  we  Hddthat  thil 

was  no  ground 
far  discharging  tfieiftaoKiiUaace  of  the  baiL 

wUl 
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HOBSLKY 

Walstab. 


will  bear  it.  In  a  case  which  occurred  on  the  Westenr 
circuit,  in  which  jRooke  Serjt.  was  of  counsel,  where  a 
man  took  on  himself  to  arrest  in  trover  for  io,ooo/« 
on  account  of  the  enormity  of  the  case,  this  Court  inter- 
fered and  discharged  him ;  but  I  remember  that  it  was 
thought  a  great  stretch  of  the  authority  of  the  Court. 
The  application  was  not  renewed. 


Best  bad  since  obtained  a  rule  nisi^  that  all  further 
proceedings  in  this  action  might  be  stayed,  and  that  the 
bail  in  this  action  might  be  discharged  from  their  recog- 
nizances, the  Plaintifis  having  elected  to  proceed  in 
their  suit  in  equity  in  this  matter.  He  moved  this  upon 
an  affidavit  that  the  Plaintifis  had  filed  their  bill  in 
Chancery  against  the  Defendant  and  Hardess,  praying 
a  discoveiy  of  property  in  the  Defendant's  hands,  alleged 
to  belong  to  the  Plaintifi*s,  and  an  account  thereof,  and 
that  the  Defendant  might  transfer  the  same  to  the 
Plaintiffs'  direction ;  that  the  Defendant  had  put  in  his 
answer,  and  Hardess  had  demurred ;  that  in  this  term, 
upon  the  Defendant's  application  to  the  Court  of  Chan- 
cery, that  Court,  upon  an  allegation  that  the  Plaintiff 
prosecuted  the  Defendant  at  law,  and  in  that  Court, 
for  one  and  the  same  matter,  wher/eby  the  Defendant 
was  ^doubly  vexed,  ordered  that  the  Plaintifis  should, 
within  eight  days  after  notice,  make  their  election  in 
which  court  they  should  proceed ;  and  if  they  would 
elect  to  proceed  in  Chancery,  then  the  Plaintiffs'  pro- 
ceedings at  law  were  stayed  by  injunction;  and  in  de- 
&ult  of  election,  or  if  the  Plaintiff  should  elect  to 
proceed  at  law,  then  the  Plaintiff's  bill  should  be  dis- 
missed ;  and  that  the  Plaintifis  had  elected  to  proceed 
in  equity. 


Shepherd^  Solicitor-General,  now  shewed  cause  against 

this  rule,  as  an  unheard-of  application. 

BeH 
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Best  in  support  of  his  rule.  The  Plaintiff  is  not  en- 
titled to  keep  this  recognizance  hanging  over  the  bail 
for  an  unlimited  period,  nor  can  he  make  the  bail  an- 
swerable for  an  equitable  claim  :  the  Plaintiff  has  filed 
his  bill  for  the  same  cause  of  action. 


1816. 

HORSLBy 

Walbtab. 


GiBBs  C.  J.  We  cannot  grant  this  motion :  if  the 
Plaintiff  takes  any  step  against  the  bail,  or  against  the 
principal  in  this  case,  which  the  Defendant  thinks  can- 
not be  supported,  he  will  make  his  application  to  the 

Court  accordingly. 

Rule  discharged. 


CoppiN  V.  Walker,  (a) 


Nov»%S' 


nPHIS  was  an  action  for  goods  sold  and  delivered.  Ifanauctloneer 

Upon  the  trial  of  the  cause  at  the  NarthtmAerlahd  !f"?  «^  *^ 

delivers  tnefn» 

summer  assizes,  1810,  before   Wood  B.  the  case  was,  without  notice 
that  the  Plaintiff,  being  an  auctioneer,  was  employed  ^  f^Y  li^p  ^ 
o  sell  by  auction  the  goods  of  Appletouy  in  Appletovfu  |,^  j,^  ^^  ^^^ 
house,  and  he  printed  and  published  a  catalogue,  en-  owner,  and  the 
titling  the  goods  as  Appletan*s  goods,  and  he  entered  ^^T^*  without 
them  all  at  the  excise  office,  without  distinction,  as  settles  for  the 
Appleton^s  goods.     The  Defendant  was  the  holder  of  8®^  ^'^^  die 
a  bill  of  exchange  for  31/.  i  is.  accepted  by  Appleton^  ^^^caa- 
due  and  unpaid ;    he  attended  the  sale^    purchased  not  sue  the 
articles  amounting  to  23/.  125.  icU  obtained  the  goods,  ^«\y«'"^j?''d»e 

goods. 

So,  if  the  auctioneer  sells  the  goods  of  B.  as  the  goods  of  ^.,  and  the  buyer,  with- 
out notice,  takes  the  goods  with  the  auctieneer's  assent,  and  pays  the  price  of  them 
to  A^  the  auctioner  cannot  afterwatxls  maintain  an  actio|;^  for  the  price. 

No  implied  contract  to  pay  arises  on  the  auctioneer's  giving  up  his  lien  by  deliveiY 
of  the  goods. 

(a)  On  this  day  Gibhs  C.J.  wis  absent   in    conseqoence  of 
indisposidon. 

and 
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1816.       and  before  any  nodee  or  demand  made  by  the  naintiff) 
want  to  Appletottf  wbo  set  off  the  amount  thereof  agakiBt 
the  billy  and  paid  the  Defendant  the  balance,  v/ho 
thereupon  gave  up  die  bill.      Certain  of  doe  articles 
which  he  had  purchased,  to  the  value  of  17I;  155.  wene^ 
however,  the  goods  of  Appleby^  and  had  been  included 
in  the  sale  by  the  Plaintiff  without  the  privity  of 
AppktaUf  or  of  the  Defendant,  who  supposed  he  was 
baying  the  goods  of  Appleton.     Ths  Plaindff  insisted 
on  pa}rmettt  to  himself  for  all  the  goods,  which  the  De- 
fendant refused.     The  Defendant  bad  since  released 
Appleton.    The  jury,  under  the  direction  of  Wood  B., 
found  a  verdict  for  the  Plaintiff  for  23/.  125.  8(/.,  with 
liberty  to  the  Defendant  to  move  to  enter  a  nonsuit,  or 
reduce  the  verdict  to  i  ^L  55.,  the  amount  of  Applcbt^n 
goods. 

Accordingly  Basanquet  Seijt  having  in  diis  term 
40btained  a  rule  tUsi  to  that  effect, 

HuBock  Serjt.  shewed  cause.     A  purdiaser  from  an 

auctioneer    must    setde  widi    the  auctioneer,    under 

whom  be  derives  tide  to  those  goods.     An  auctionci^ 

is  not  a  mere  agent:  he  is  bound  by  law  to  pay  the 

auction-duty,  he  has  a  lien  on  the  price  of  die  goods 

4«old,  for  that  duty,  and  for  his  commission.     This  is 

an  action  for  goods  sold  and  delivered :  it  is  sufficient, 

to  entide  the  Plaintiff  to  recover,   that  the  Plaintiff 

aold  the  goods  to  die  Defendant     An  auctioneer  has  a 

lien.     Wherever  a  p^rspn  has  a. lien  for  theproqseds 

pf  goo4s,  he  is  more  .than  a  mere  ageiitf :   wd  may 

tmaintain  an  action  for  goods  sdld  and  ddivered:  for 

he  has  a  special  property.     WiUiams  v«  Mil^fi^fo^{a) 

establishes  two  propositions;  i.  That  an  auctioneer  has 

{a)  I H.  Bl  8x. 

a  spe- 
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a  special  property  in  the  goods ;  t.  That  he  may  fiuh        lfll4S. 

tain  this  action.    Tben^  goods  were  sold  on  ihaownar'c 

premise^  and  known  to  be  Ba     The  buyec^  having 

packed  the  goods  in  a  cart,  paid  the  auctioneer  tha 

owner's  receipt  for  five  jpineas,  and  the  baknce  m  caihi 

and  while  the  auctioneer  was  hesitadng  whether  he 

should  receive  il^  the  Defendant  drove  off  the  goodli 

and  though  Lord  Ijougiboruugi  C«  J.  said  <<  he  shril 

not  avail  himself  of  this  tricky"   yet  he  vent  laM 

the  consideration  of  the   xights   of  an    ancriaaaon 

Wilson^  J.  who  at  first  did  not  quite  conciir,  fioaHgr 

agreed  in  the  jud|gment.    If  the  htw  were  not  so^  an 

auctioneer  might  often  be  defirauded*  *  And  thoagh  it 

may  be  urged  that  by  parting  with  the  possffwion  af 

Ae  goods  he  lost  his  lien,  yet  a  new  contract  .aiviae  an 

the  auctioneer  permitting  the  Defendant  to  Uke  awigr 

the  goods*    A  new  contract  often  arises  from  the  actsxif 

parties;  as  fai  Cock  v.  Taylor  {a)f  where  it  was  held  {that 

a  right  of  action  arose  for  the  master  of  a  shijp  i^geiDi||t 

the  assignee  of  the  bill  of  ladiiij^  qpon  delivery  to  hiia 

on  demand,  of  the  goods,  without  fi^ght;  and  Xhat 

doctrine  has  been  since  confirmed  in  this  Court.    Qa 

fhe  same  principle,  the  Defendant's  act  of  taking  away 

ihe  goods,  knowing  that  they  were  not  paid  &xtf  nuasd 

an  implied  promise4opay  for  them.    The  auctionaieor 

had  the  Icgal.possession  of  the  goods  at  the  time,  and 

die  Defendant  could  not  take  them  without  deriwiiig 

title  firom  him.    George  v.  Clagget{b)  land  Mabcme  v. 

Williams  (c),  cited  at  the  trial,  do  not  apply ;  nor  does 

Winch  V.  Keele!ff{d)  which  was  dtssi  by  Cqpley  S^t 

on  motion  fi>r  a  new  trial  in  Cqppiu  m.  Jpraig^ffi) 

If  HSKams  v.  JdUUngtondoas  not  cany  thie  law  |(P  the 

fiillieztent  of -the  vardifit,  jisetiiyKm  whiU  jprinfi^  js 


\t)  y'r.lL  359.  (^)  PMI.S4S* 
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.1816»  ^  it,  that  the  Plaintiff  is  not  to  recover  for  those  goods 
which  were  not  Appleton^s?  The  miarepresenlation 
that  they  were  Appleton^s  goods,  does  not  transfer  the 
property  to'Appleton,  nor  enable  him  to  pay  liis  debt 
with  the  proceeds  of  another  man's  goods.  Suppose 
^Appleby  had  sued  the  Defendant,  would  it  have  been 
any  bar,  to  say  the  goods  were  sold  as  ApplelorCsP 
The  only  possible  consequence  is,  that  if  the  buyer 
bad  sustained  any  injury  by  the  misrepresentation^  he 
might  have  had  a  special  action  against  the  auctioneer. 
What  answer  would  it  be  to  an  action  by  Appleby 
against  the  auctioneer  for  the  proceeds  of  his  goods, 
that  the  buyer  had  paid  for  them  to  the  person  on 
whose  premises  they  were  sold?  That  part  of  the 
verdict  could  not  be  sustained,  unless  it  could  be 
shewn  that  a  mere  naming  in  a  catalogue  operates  a 
transfer  of  property.  The  entering  the  goods  in  the 
excise  in  the  name  of  Appleton  can  operate  no  more 
-than  entering  them  so  in  the  catalogue :  the  entry  there 
udiverso  intuitu^  that  the  crown  may  the  more  easily 
transact  the  business  of  the  auction  duty,  than  if  there 
wjere  more  numerous  entries.  At  every  place  of  sale 
iii  this  town,  under  an  auction  of  the  goods  of  one 
man,  the  goods  of  many  are  daily  entered.  The 
verdict,  therefore,  is,  on  the  authority  of  WiUiams  v. 
MiUington  and  Cock  v.  Taylor ^  sustainable  to  the  full 
extent ;  but  is,  at  all  events^  sustainable  to  the  extent 
of  the  value  of  the  goods  of  Appleby. 

Dallas  J.  stopping  Bosanqtiet,  who  would  have  sup- 
ported the  rule,  gave  judgment.  This  is  an  action  brought 
by  an  auctioneer  to  recover  the  value  of  goods,  which 
are  now  stated  in  part  to  belong  to  Appleby^  biit  which 
he  sold  as  the  goods  of  Appleton.  It  is  said  he  had  a 
special  property  in  the  goods  intrusted  to  him  to  selL  He 
proves  to  be  the  agentof^^fc/on  and^ja/^&y^and  his  sale 

13  belongs 
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belongs  in  part  to  each:  but  it  is  represented  in  the  1816» 
catalogue  as  wholly  consisting  of  the  goods  oS  AjypleUm^ 
and  is  so  entered  at  the  excise  office,  and  the  goods  are 
sold  on  Appleton*»  premises.  The  Defendant  is  in* 
duced,  probably  by  this  representation,  to  become  a 
purchaser,  that  he  may  have  the  opportunity  to  set  off 
the  price  of  the  goods  which  he  buys,  against  the  bill 
which  he  held,  payable  by  AppleUm  to  him.  If  he  is 
deprived  of  effecting  this  object,  this  roisrepreaeiH 
tation  must  operate  as  a  fraud  with  respect  to  YAmi 
he  buys  the  goods  as  Applet<m\  on  the  representation 
of  the  Plaintiff  that  they  are  such:  he  takes  ibem 
away,  by  the  consent  of  the  Plaintiff,  (without  which 
he  could  not  take  them,)  without  any  demand  of  the 
price  being  made  by  the  Plaintiff,  or  any  statement 
that  Appleton  was  indebted  to  the  Plaintiff  for  com* 
mission,  or  auction  daty,  or  any  thing  else.  Tliey 
were  therefore  delivered  as  the  goods  of  Appleton^  and 
as  such,  the  Defendant  had  a  right  to  treat  and  pay 
for  them :  the  Plaintiff  has  concluded  himself  by  hi% 
own  act. 

Park  J.  Nothing  which  we  decide  in  this  case 
breaks  in  upon  the  authority  of  Williama  v.  Millingfan^ 
which  only  decided,  that  an  auctioneer  might  main- 
tain an  action  in  his  own  name.  The  Court  thought 
that  as  circumstances  tliere  occurred,  which  do  not 
occur  in  the  case  of  a  common  agent,  the  action 
might  be  maintained.  Here  the  only  question  is, 
whether  the  Plaintiff  has  by  his  own  act  and  decla- 
ration authorized  the  Defendant  to  do  that  which  is  a 
bar  to  his  action.  The  Plaintiff  sells  the  goods  in  the 
house  o{  Appleton :  his  declarations  are,  that  the  goods 
are  the  goods  of  Appleton:  his  entry  at  the  excise  is  so: 
the  Plaintiff  had  a  clear  right  of  set-off  against 
Appleton;    and   tlie  auctioneer   has  parted  with  his 

V0L.VIL  R  lien, 
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1816. 


COPPIN 
V. 

Walker. 


lien,  without  giving  the  Defendant  notice  of  any 
claim  which  he  had  on  the  price,  and  therefore  it 
would  be  gross  iniquity  to  say  that  the  Defendant  is 
not  entitled  to  his  set-off;   and  the  Plaintiff  cannot 


recover. 


BuRROUGH  J.  I  entertain  no  doubt  on  this  case. 
The  goods  were  sold  to  the  Defendant  through  the 
agency  of  an  auctioneer.  As  between  the  Plaintiff  and 
the  Defendant,  there  was  nt>  notice  that  these  were 
the  goods  of  any  one  but  Appleton  :  it  is  enough  for 
the  Court  to  decide  on,  that  the  auctioneer  has  parted 
with  bis  lien.  The  goods  are  parted  with  without 
notice  of  any  charge  or  claim  on  the  part  of  Uie 
auctioneer.  If,  at  the  time  of  delivery,  the  Plaintiff 
had  said,  ^^  Remember  that  these  goods  are  subject  to 
a  charge  for  duty^  commission  upon  selling,  and  the 
like,  you  must  not  settle  with  their  owner,"  it  would 
have  been  notice  to  the  Defendant,  and  he  would 
afterwards  have  done  wrong,  if  he  had  settled  with 
Appleton^  without  retaining  those  charges,  but  the 
Defendant  has  no  notice  of  any  thing  of  the  sort ; 
and  I  therefore  think  he  was  warranted  in  settling 
with  Appletouj  and  that  the  Plaintiff  cannot  recover. 
The  rule  therefore  must  be  absolute  to  enter  a 

Nonsuit. 
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1816. 

COPPIN  V.  CRAltS.  Nov.%6. 

'T'HIS  was  an  action  brought  by  the  s^me  Plaintiff  as   Where  an  anc* 
in  the  last  case,  against  the  Defendant,  who  had  ***J^^^^^ 
also  purch^ed  part  of  the  goods  of  Appleby^  as  well  as  delivered  them 
goods  o(  Apoleton^  at  the  sale  made  by  the  Plaintiff  of  without  pay- 
the  goods  of  the  latter,  and  had  received  the  goods,  but   J^"  »  he  had 
had  not  paid  for  them.  The  Defendant  pleaded,  after  the  parted  with 
general  issue,  that  the  Plaintiff  sued  in  trust  for  Apple-  jj^^^ 
tonj  and  that  Avpleton  was  indebted  to  the  Plaintiff  in    might  in  an 
a  larger  sum,  which  he  set  off  against  his  debt  to  the    ^^J^  hy  the 
Plaintiff.     After  verdict  for  the  Plaintiff,  off aeainrt  the 

price  a  debt 

Copleu  Sent  obtained  a  rule  nisi  to  set  aside  the  ver-     "®  "^  r^ 
'^        "*  ownerofthe 

diet  and  enter  a  nonsuit     He  observed,  that  according  goods  to  the 

to  the  cases  of  George  v.  Claggett  (a),  and  Rabone  v.  IMendant. 

Williams  (^),  it  had  been  held  that  the  Defendant  was  ^y^^  auctioneer 

entitled  under  the  general  issue  to  the  equity  of  the  had  sold  to  the 

statute  of  set-off,  even  if  the  Defendant  could  not  main-  I^«ndant  the 

tain  his  plea  of  set-off;  for  he  admitted  that  the  autho-  f  ^^  ^f  ^h^ 

rity  of  the  case  of  Bottomley  v.  Brooke  (c),   on  which  goods  of  JB., 

that  plea  was  founded,  had  been  much  questioned.  ^  } 

*  *  was  sucn  a 

fraud,  that  the 

The  Court  intimated  a  doubt,  whether  an  action  did   I>fffndant 

,  1111.  11  uHghtsetoffa 

not  accrue  to  the  auctioneer,  who  had  a  lien  as  well  on  ^ebt  due  to 

the  proceeds  of  the  sale  as  the  specific  article  sold,  upon  him  from  B. 
an  implied  promise  of  the  Defendant  to  pay  him  the  ^^^triUm 
price,  in  consideration  of  his  foregoing  his  lien  and  de-  goods  of  A» 
^ivering  the  goods  without  payment,  in  analogy  to  the 
;Cases  decided  on  the  delivery  of  goods  by  the  master  of 
a  ship  without  payment  of  freight ;  but  they  granted  a 
rule  nisi. 

(a)  7  T^rmRgp.zs^*  (c)  i  TcrmIUp.t%i.n. 

{b)  mi.  360.  n. 

R  2  Htdlock 
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Hullock  Serjt.  shewed  cause,  contending  that  at  least 
the  plea  of  set-oiF  ought  to  be  restrained  to  the  value  of 
Appleton's  goods,  and  that  the  Plaintiff  was  entitled  to 
succeed  to  the  extent  of  Applebj/s  property. 


Copley  supported  the  rule. 

TTie  Court  determined,  that  as  they  had  held  thp 
clandestine  insertion  of  Applebi/s  goods  into  Jpplet(nf% 
sale  to  be  a  fraud  practised  by  the  Plaintiff,  he  could 
not  be  heard  to  say  that  any  part  of  the  property  was 
not  Appl€ton\  and  therefore  the  Defendant  was  enti- 
tled to  the  benefit  of  his  set-off  to  the  whole  e:^tent  of 
the  goods  sold. 

'  Rule  absolute  to  enter  a  nonsuit. 


frov.%^.        (IN  THE  EXCHEQUERCH AMBER.) 


Anonymous. 


Interest  re- 
sided on  af- 
firmance in  er- 
ror of  a  judg-     JITVLEiDALE  moved  for  interest  on  a  judgment 

rawit  in  ah  affii'med  in  efrror.     An  action  of  debt  was  bronirfit 

actibn  on  a  ■%    -%    » 

jiiftgtneitt  of  a    '^^^  court  in  Jamaica^  for  goods  sold  and  delivered, 

Coin^  hi /a-  ^nd  for  interest  thereon,  and  on  an  account  i^tated, 
actibn  fi>r*"  ^^^  interest  on  the  balances.  Judgtnent  passed  in  ibat 
g6b(fe  soldatld  court  by  default.  The  Defendant  in  errdr  offered  flff^ 
delivered,  «id   javits,  that  in  the  usual  <x)ur8e  of  dealmc  ito  Jftmaiea^ 

interest  on  the  .    ,  .  ,  .       .      »    ,  .       ^    ,        . 

pricfe  of  die       the  inhabitants  were  siiways  m  the  habit  of  .charging 

goods.  interest  on  their  balances,  and  that  in  the  judgment  in 

the  judmnMlt    ^^  Court  below,  interest  was  a  component  part  of  Ae 

in  the  Court 

below  was  in  an  action  on  an  account  state d>  and  for  interest  on  the  balances. 

The  Court  of  Exchequer-Chamber  does  not  in  the  ordinary  exercise  of  its  di^ 
cretion  give  interest  upon  the  evidence  of  affidavits,  but  only  on  that  whidi  appeira 
OB  the  record. 

sum 
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^sum  recovered.  In  many  cases  where  the  original  1316. 
transaction  bore  interest,  this  Court  gave  it.  He  only  anonymous. 
applied  for  interest  on  the  principal  sum  recovered  by 
the  judgment  in  the  Court  in  Jamaica j  which  was  a 
precise  sum;  but  he  did  not  contend  that  he  wae 
entitled  to  it  on  the  practice  of  this  Court,  but  on  $n 
affidavit  that  the  demand  in  the  Court  below  was  for 
matters,  all  of  which  bear  interest.  In  several  cases,  this 
Court  had  given  interest  on  affidavits,  where  it  did  not 
appear  on  the  record  that  the  cause  of  action  was  a  mat- 
ter which  bore  interest.  The  officer  had  furnished  a  case 
of  interest  given  on  the  balance  of  a  merchant's  account. 
Here,  the  first  count  was  debt  for  goods  sold  and  d^ 
livered,  and  lawful  interest  on  those  goods;  and  the 
judgment  by  default  admitted  as  strongly,  as  if  a  jury 
had  found  the  fact,  that  interest  was  due.  If  the 
Plaintiff  below  had  declared  in  assumpsit  on  the  judg^ 
ment  in  Jamaica^  he  would  have  recovered  interest  ia 
the  shape  of  damages. 

G1BB8  C.  J.  I  am  not  prepared  to  say,  that  because 
the  courts  in  Jamaica  are  used  to  give  interest  in  their 
judgments,  therefore  we  are  to  give  it  in  a  Court  ot* 
error  here :  the  cases  in  which  this  Court  gives  interest, 
are  cases  wherein  this  Court  can  see  on  the  record 
transactions  which  on  the  face  of  them  bear  interest ; 
but  the  Defendant  in  error  brings  this  application 
faa&re  the  Court  only  on  affidavits:  those  affidavits 
may  be  wholly  fidse :  it  is  an  ex  parte  application ;  and 
in  the  discretion  which  we  are  boun<)  to  exercise  in 
ihae  n^atters,  I  am  of  opinion  this  is  not  a  case  la 
^Mdk  we  can  give  interest  {a) 

(tf)  ffoodB*  was  absent. 


Rd 
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^•'•*''  Simpson  v.  Bloss. 

thcr  a  donand  'X'HIS  was  an  action  for  money  lent,  money  had  and 

connected  received,  and  upon  the  other  money  counts.  Upon 

with  an  iUegal  ^^  ^^.j^  ^j.  ^^  ^^^  ^^  GuildhaU,  at  the  sittims  after 

transaction,  is  '                         ^ 

capable  of  Trinity  term  1816,  before  Gibbs  C.  J.,  it  appeared  that 

being  enforced  ^t  the  Epsom  races,  1 8 1 3,  the  Plaintiff  made  a  bet  of  i  o 

whether  tfie  guineas  with  Captain  Brograve,  that  a  mare  named 

Plaintiff  re-  Glaucina  would  win  the  Epsom  stalces:  the  Defendant 

quires  any  aid  ^^^^^^  him  to  increase  the  bet,  and  he  the  Defendant 

from  the  lUe- 

gal  transaction  would  take  a  share  in  it.     The  Plaintiff  increased  the 

to  establish  his  b^t  to  25  guineas  with  Captain  Brograve^  and  the  De- 
case* 

The  Plain-  fei^^ant  assumed  10  guineas,  part  of  that  bet.     Glau^ 

tiff  laid  an  ille-  cina  won;    and  the  Defendant,  being  about  to  take  a 

?  th^n  T*^'^  journey,  requested  the  Plaintiff  immediately  to  pay  him 

fendant  as-  the   ten   guineas,    as   his   share   of  the   sum,    which, 

sumed  a  part  it  vvas  expected.  Captain  Brograve  would  pay  at  Tat- 

The  Plaintiff  ^''s^Il*^  on  the  following  Monday,  the  usual  time  and 

won  :  it  was  place  for  settling  bets  made  at  the  Epsom  races.     The 

^"^uld  ^t*'  I^lai^t'ff  accordingly  paid  the  Defendant  the  ten  guineas, 

on  a  certain  but  before  the   followinir  Monday^  Captam  Brograve 

day,  before  jjgj  insolvent,  and  the  bet  of  twenty-five  iruineas  never 
which  the 

Plaintiff,  at  the  ^^  f^iA.     The  Plaintiff  brought  this  action  to  recover 
Defendant's  re-  back  that  sum  of  ten  guineas  which  he  had  so  advanced. 

he  was*7oLT  ^^^^^  ^^^  ^^^  *®  Defendant,  insisted,  first,  that 

to  a  distance,  the  money  was  paid  out  and  out.     Secondly,  that  the 

*i?^!r^  *°  bet  was  illegal,  and  therefore  the  money  could  not  be 

his  share  of  recovered.     Gibbs  C.  J.  suffered  the  cause  to  proceed, 

the  winnings,  but  reserved  the  last  point,  subject  whereto  the  jury 

B.  died  insol.  fo^j^ j  ^  ^^^.jj^^  ^^  ^^le  Plaintiff 
vent  before  the 
day,  and  the 

bet  never  was  paid.     Held  that,  inasmuch  as  the  Plaintiff  could  not  establish  his 
case  without  the  aid  ^f  the  illegal  wager  in  his  proof»  he  could  not  recover. 

Bhssei 
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Blosset  now  moved  to  set  aside  the  verdict,  and  enter 
«  nonsuit. 

SlMPSOW 

Best  Serjt.  now  shewed  cause  against  this  rule.  He  Blos& 
contended,  firbt,  that  the  bet  between  the  Plaintiff  and. 
Captain  Brograve  was  not  illegal.  Secondly,  if  it  was,  • 
the  Plaintiff's  demand  on  the  Defendant  was  not  illegaL 
The  Plaintiff  does  not,  by  this  action,  affirm  the  bet; 
for  he  says  the  money  was  paid  to  the  Defendant  with- 
out consideration,  and  he  is  entitled  to  recover  it  back^ 
unless  it  be  shewn  that  he  has  acted  illegally  in  paying  it. . 
The  cases  of  Faikney  v.  Reynous  (a),  and  Peine  v.  Hanm 
nay  {b)  establish  the  principle,  that  where  a  transaction  ' 
is  not  malum  in  se^  but  merely  prohibited  by  statute^ 
the  illegality  shall  be  deemed  to  extend  no  wider  than 
the  positive  prohibition  of  the  statute  expresses.  In 
Faikney  v.  Reynous  the  bond  was  clearly  illegal^  yet 
the  money  lent  to  pay  it  was  recoverable.  Here^ 
though  a  bet  for  less  than  50/.  on  a  horse  race  may  be 
illegal,  and  nq  action  maintainable  thereon,  yet  the 
statute  does  not  render  the  contracts  void,  but  only 
the  securities.  Here,  too,  the  Plaintiff  pays  at  the 
Defendant's  request,  which  ingredient  subsisted  in  the 
cases  of  Petrie  v.  Hannayy  and  Faikney  v.  B£ynom^  and 
the  Court,  particularly  Bvller  J.,  placed  much  reliance 
on  that  circumstance.  And  in  Peirie  v.  Hannay  Lord 
Kenyan  C.  J.  relied  on  the  circumstance  of  a  bond  be- 
ing given :  the  other  three  Judges  held  that  it  was  com- 
petent to  shew  the  illegality  of  a  bond,  as  well  as  of  any 
other  contract.  Therefore,  although  Captain  Brograve 
might  have  resisted  the  payment  of  his  debt,  yet  the 
Defendant,  who  received  this  money  in  advance  under 
the  contemplation  of  its  being  repaid  out  of  Captain 
Brograv^^  money  cannot  resist  the  Plaintiff's  demand. 

(a)  4  Bwr.  4069.  ik)  3  Term  Rtp,  4x8« 

R  4  Thero' 
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1816.'  There  is  a  great  difference  between  statutes  which  avoid 
the  security,  and  those  which  avoid  the  contract :  there 
is  also  a  difference  between  the  immediate  illegal  con- 
tract, and  contracts  collateral,  that  arise  out  of  it 

Blosset  Serjt.  in  support  of  his  rule,  urged  that  diough 
the  race  was  legal,  the  bet  on  it  was  illegal,  for  which 
he  cited  Akinbrook  v.  Hall  (a),  Blaxton  v.  Pye  (b\ 
Goodbwm  V.  Marly  (r),  and  Clayton  v.  Dilly  (rf),  where 
the  point  was  given  up,   as  too  clear  for  argument, 
Connor  v.  Qnick^    cited   by  Aston  J.   in  Clayton  v,  Jen- 
nings {e) :  a  MS.  note  of  the  same  case  is  subjoined  by 
Mr.  Nolan  in  his  edition  of  Strange,  to  the  case  of  Good- 
bum  ▼.  Marley,  As  to  the  second  question,  the  particular 
^ints  on  which  the  Plaintiif  relies,  as  raised  in  the  oases 
cfFaikneyv.  Reynous,  and  Petrie  v.  Hannay,  werettiade 
in  all  the  cases  next  cited,  and  were  overruled ;  and  as  to 
the  point  of  request  or  absence  of  request,  in  Aubert  v. 
Maxe  {f)i  Lord  Eldo7i  entirely  disaffirms  the  existence  of 
any  distinction  on  that  ground.     The  rule  is,  that  when- 
ever one  man  advances  money  to  another  on  the  footing 
of  an  illegal  transaction  to  which  he  is  privy,  in  whatever 
relation  either  of  them  stands  to  the  contract,  and  even 
where  the  Plaintiff  is  mqre  distant  from  it  than  here, 
he  cannot  recover,  and  that,  whether  the  party  wins  or 
loses.     Here,  therefore,  as  the  Plaintiff  has  paid  that 
which  it  was  expected  Brograve  would  have  repaid,  he 
cannot  recover.      He  referred  to  Steers  v.  Lasfdey  (g), 
Booth  V.  Hodgson  {h)f  Mitchell  v.  Cockbum  (i),  Ex  parte 
BeU{k). 


{a)  %  Wih.  309.  (/)  a  JBw.  V Full.  371. 

(b)  Ibid.  (g)  6  Term  tiep.€u 

(c)  7.  Str*  1 15  9.  (b)  6  Term  Rep.  405. 
{d)  Ante,  TV.  166.  (/)   %H.JB1.37^. 

(f)  z  BL  708.  (i)  X  MauU  ^  Selw.  751. 
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Best  replied  to  the  cases  cited  -  In  SUers  v«  iMik-  181$. 
ley  Lord  Kenyan  C.  J.  confirms  Petrie  v.  Hannay, 
In  Booth  V.  Hodgson  the  Court  could  not  othqrwite 
have  decided,  without  rendering  nugatory  the  act  fi>r 
the  protection  of  the  insuring  corporations.  The  case 
of  Mitchell  V.  Cockbum  is  liable  to  the  same  answer, 
that  it  would  enforce  a  contract  directly  prohibitiNJ, 
whereas  this  action  does  not  tend  to  enforce  the  probi* 
bited  contract. 

Cur.  adv.  vuk* 
The  judgment  of  the  Court  was  on  this  day  deUvered 

GiBBS  C.  J.9  who,  after  stating  the  facts,  thus  pix>» 
<ceded:  —  This  bet  was  confessedly  illegal,  and  the 
Defendant  insists  that  the  Plaintiff's  claim  cannot  be 
supported,  because  it  grows  out  of  an  illegal  transac- 
tion. The  Plaintiff  insists  that  his  demand  is  collateral 
to  thnrt  transaction,  and  that  upon  the  principle  esta- 
blished in  FaiJcney  v.  Beynousy  and  Petrie  v.  Han^ 
nay^  he  may  maintain  an  action  for  it.  It  is  ad- 
mitted in  those  cases,  that  no  action  can  be  feuitded 
upon  an  illegal  contract;  but  the  Court  held,  that 
be  who  borrowed  money  to  pay  a  debt  which  he 
owed  upon  an  illegal  transaction  not  malum  in  se^  might 
be  sued  for  the  repayment  of  that  loan,  though  tbe 
lender  knew  to  what  purpose  the  money  was  applied, 
because  the  lender's  right  of  action  is  founded  altogether 
upon  the  contract  of  loan  between  him  and  the  bor«- 
rower,  and  derives  no  aid  from  the  illegal  transaction 
in  whidi  the  borrower  had  originally  been  concerned 
nor  is  it  affected  by  it ;  and  they  held,  that  in  both  cases 
the  naintiff's  claim  fell  within  this  rule.  Tbe  ground 
of  dmr  decision  was,  that  the  Plaintiff  repaired  no 
4ud  finom  the  ill^^al  transaction  to  esCaUidi  Aeir  case. 

Without 
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1816.        Without  inquiring  whether  these  cases  are  broken  inr 

*^    '  upon  by  others  which  followed  them,  I  take  the  princi^ 

^,  pie  upon  which  they  were  decided,    and  proceed  to 

Bloss.        consider  whether  the  case  before  us   falls   within  it. 
Here  the  Plaintiff  pays  ten  guineas  to  the  Defendant, 
who  was  his  partner  in  the  bet,  upon  a  confidence  that 
he  shall  get  the  whole  bet  of  25  guineas  from  Brogravcy 
and  not  being  able  to  do  so,  he  seeks  by  this  action  to 
recover  it  back.     How  can  he  make  out  his  claim,  but 
by  going  into  proof  of  the  illegal  transaction  on  account 
of  which  it  is  paid  ?     He  says,  the  payment  was  on  a 
condition  which  has  failed ;  but  that  condition  was,  that 
Brograve,  who  was  concerned  with  the  Plaintiff  and 
Defendant  in  this  illegal  transaction,  should  make  good 
his  part  by  paying  the  whole  bet  to  the  Plaintiff;  and  it 
is  impossible  to  prove  the  failure  of  this  condition,  with- 
out going  into  the  illegal  contract,  in  which  all  the 
parties  were  equally  concerned.     We  think,   therefore, 
that  the   Plaintiff's  claim  is  so  mixed  with  the  illegal 
transaction  in  which  he  and  the  Defendant  and  Bro^, 
grave  were  jointly  engaged,  that  it  cannot  be  established 
w:ithout  going  into  proof  of  that  transaction,  and  there- 
fore cannot  be  enforced  in  a  court  of  law.     We  also 
think,    that    the    case    Ex  parte  Bell  is    a    strong 
authority  for    our   present  decision.      The  substance 
of  that  case  may  be  very  shortly  stated.     BelTs  con- 
nection with    the    American    house   is  immaterial  to 
the  merits.    Bell  and  Scott  were  concerned  in  an  illegal 
partnership  for  insurances.     Bell  advanced  large  sums 
to  Scott,  to  be  applied  in  that  concern.     The  question 
was,  whether  he  could  prove  under  Scott*s  commission 
what  had  not  been  so  applied.     The  Court  of  King's 
Bench  held  that  he  could  not,  because  the  claim  was 
bottomed  in  an  illegal  contract.     Bell  there  supposed 
that  Scott  would  apply  the  money  in  the  illegal  concern, 
which  he  did  not     The  Plaintiff  here  supposed  that 

15  Brograve^. 
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Brograv€i  who  was  a  party  with  him  and  the  Defend-        181(>, 
ant  in  the  illegal  transaction,  would  pay  his  loss,  which 
he  did  not     In  nei^iher  case  can  the  claim  of  the  Plain- 
tiff be  made  out,  except  through  the  illegal  contract  in 
which  all  were  concerned. 

Rule  absolute  to  enter  a  non-suit* 


Talbot  v.  Hodson.  Nov.  a6. 

^HIS  was  an  action  on  a  bond  in  i  oooL  penalty,  con-  If  in  auesting 

ditioaed  for  payment  of  500/,  and  interest  as  follows,  ]J^^L!^  * 
viz.,  25/.  for  one  year's  interest  on  500/.,  and  50/.,  part  baymg  leen 

of  the  principal,  on  the  20th  February  181 5,  and  5ot  die  deed  eze- 
.  ,    .  -    ,  . ,  1  J       .  cuted,  other 

with  mterest  of  the  residue^  on  the  same  day  m  every  evidence  of 

Succeeding  year,   until  the  whole  500/.   and  interert  the  ezecudoa 
should  be  paid.     The  Plaintiff  suggested!  on  the  record  ."  *^^j  ^ 
breaches  consisting  in  the  non-payment  of  25/.  for  partydgneda 
one  year's  interest,   and  5oi,   part  of  the  principal  *****  ^^'*^ 
on  25th  February  181 5,  and  50/.  further  part  of  the  face  of  it  a  de- 
principal,  with  interest,  on  the  20th  February  i8i6.  cUratlon  that 
At  the  trial  of  the  cause  at  the  sittings  after  Trinity  ^*|^^  ^ 
term,   i8i<5,   before  Gibbs  C.  J.,    the  witness  whose  party,  is  evi- 
name  was  subscribed,  as  attesting  the  bond,  and  who  ^*"^*  ^^}^ 
was  the  sister  of  the  obligor,  swore  that  the  Defend-  that  the  pany 
ant  never  executed  the  bond  in  her  presence,  but  that  sealed  and  de- 
it  was  brought  to  her  into  a  room  where  the  Defendant  T^T^ 

The  attesting  witness  to  a  bond  wrote  the  attestation  without  seeing  the  obligor 
execute :  another  person  gave  evidence  that  the  obligor  signed  the  bond,  but  did  not 
seal  or  deliver  it.  Held>  that  the  signing  the  bond,  which  purported  to  be  sealed  with 
the  obligor's  seal,  was  evidence  to  be  left  to  the  jury  of  the  sealing  and  delivery,  and 
that  they,  disbelieving  the  second  witness,  had  properly  found  for  the  Defendant. 

Upon  a  bond  in  a  penalty  conditioned  for  paying  a  less  sum  by  instalments  and 
interest,  though  a  part  only  of  the  instalments  are  due,  die  obligee  may  arrest  for 
the  aggregate  amount  of  adl  the  initalmentsy  and  the  interest  accrued  due  before  the 
action  brought. 

was 
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181C. 
Talbot 


was  not  present,  and  she  was  desired  to  subscribe  her 
name  to  it  as  a  witness,  which  she  did,  and  that  she  did 
not  remember  whether  there  was,  at  that  time,  any  seal 
affixed  to  the  bond,  nor  whether  she  was  ever  present 
when  any  seal  was  affixed.  The  Plaintiff  then  called 
«  co-obligor,  having  released  him  ;  he  was  a  bankrupt, 
and  was  the  son  of  the  Defendant.  For  the  Defend- 
ant, it  was  contended,  on  the  authority  of  Phipps  v. 
JParker  (a),  that  no  other  evidence  of  the  Defendant's 
execution  was  admissible ;  but  Gibbs  C.  J.  received  the 
evidence^  reserving  the  point ;  and  that  witness  swore 
that  though  there  was  a  seal  on  the  bond  when  the  De- 
fendant wrote  her  name  opposite  to  it,  she  never  in  bis 
pretence  sealed  it,  nor  acknowledged  the  seal  to  be  her's, 
nor  put  her  hand  on  it,  nor  delivered  it.  Gibbs  C.  J 
considered  that  the  circumstance  that  the  Defendant 
had  written  her  name  opposite  to  the  seal,  on  on  instru- 
ment bearing  on  its  face  a  deelaraticm  that  it  was  sealed 
nrith  her  seal,  was  some  evidence  to  go  to  the  jury  of  a 
sealing  and  deliv^  by  her;  and  the  jury,  believing 
that  this  was  a  gross  family  conspiracy  to  defraud  the 
!obligee  of  his  debt,  gave  their  verdict  for  the  Plaintifl^ 
and  found  i4il,  lo^.  damages  to  be  due  upon  the  sug- 
gestion of  breaches. 


Best  Serjt  on  a  former  day  in  this  term  had  obtained 
m  rule  nisi  to  set  aside  this  verdict,  and  enter  a  nonsuit, 
upon  the  authority  of  Phipps  v.  Parker.  He  observed, 
tiiat  though  secondary  evidence  of  the  execution  of  an 
attested  instrument  had  been  since  admitted  in  Fitzge^ 
raid  V.  Elsee  {b\  and  Lcman  v.  Deane  (c),  yet  in  Uie  latter 
Caie  I^e  Blanc  J.  had  not  ventured  to  impugn  the  au- 
thority of  Phipps  V.  Parker^  with  which  this  case  pre" 
^us<^y  tallied,  and  Phi^^  v.  Parker  was  subsequent  to 


{a)  X  Campb.  411. 
ih)  %  Campb.  635. 


(r)  %  Campb.  6^^  n. 


II 
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Grellier'y.  Neale  (a),  where  the  evidence  bad  been  cAr 
mitted. 

Best  being  now  ci^Ued  upon  with  Ccply  Seijt  to  sup* 
port  this  rule,  they  urged  that  tliis  case  did  not  fall  within 
the  reason  of  Leman  v.  Deane  and  Fiizgerctld  v.  Elsee^ 
for  this  was  not  the  case  of  a  bare  bond  widi  a  aeal  to  it 
and  without  an  attesting  witness;  but  here  was  actual 
evidence  that  no  solemnities  equivalent  to  delivery  ao^ 
conipanied  the  signing  of  this  bond.     The  mere  wax: 
which  the  attorney  brings  ready  affixed,  does  not  con*' 
stitute  a  sealing,  unless  the  party  acknowleges  it  to  be 
his  seal.     The  Court  have  uniformly  held,  that  the  at^ 
testing  witness  must  be  called.    If  be  says  that  he  known 
nothing  of  the  execution,  the  Court  will  give  credit  ld> 
the  words  written,  but  if  another  witness  is  called  who 
is  able  to  correct  the  recollection  of  the  first  witneas^ 
and  says  the  bond  was  not  sealed,  then  it  is  not  the  De- 
fendant's deed :  here  was  that  contrary  evidence.    This 
deed  was  not  delivered  to  the  Plaintiff  in  person.    If  a 
party  executing  barely  gives  a  deed  to  the  'party  tldting 
an  interest,  it  is  a  delivery,  but  if  he  delivers  t6  a 
stranger,  the  act(i)  must  be  accompanied  with  an 
explanatory  declaration.      The  want  of  sealing  pi^' 
bably  may  be  answered  by  the  signing  opposite  to 
the  seal,   which    may  be  an  adoption  of  the    seaL 
Even  if  the  jury  saw  cause  to  disbelieve    the  last 
witness,  yet,  inasmuch  as  there  was  no  evidence  Atsit 
the  deed  was  sealed  and  delivered,  and  as  there  Wafs 
tome  evidence  that  it  was  not  sealed  or  delivered,  the 
jury  were  not  warranted  in  the  verdict  which  they  had 
found.    They  probably  did  not  distinguish  between  the 
execution  of  a  bond,  which  is  a  technical  instrument^ 
and  other  writings. 

(a}  PcaAe,  N.  P,  Qu.  146,  137.     Thorogood*s  c&iCy  4  Co- 

yb)  Co.  lAtt.  z^^  ^<      9  Co,    Dig>  136.     Faitt  A.  3.  A.4. 

GiBBS 
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GiBBS  C.  X  The  jury  probably  thought  in  this  case 
that  the  sister  and  son  of  the  Defendant  gave  a  false 
colour  to  the  transaction,  for  the  purpose  of  protecting 
the  sister  of  the  first,  and  mother  of  the  second  witness. 
The  first  swore  she  saw  nothing  of  the  execution,  there- 
fore she  is  put  out  of  the  case.  It  is  admitted,  that 
where  an  attesting  witness  has  denied  all  knowledge  of 
the  matter,  the  case  stands  as  though  there  were  no  at- 
testing witness,  and  other  evidence  may  be  admitted- 
Here  the  attesting  witness,  who  attests  the  sealing  and 
delivery,  says  she  saw  nothing  of  it,  and  the  attesting 
witness  being  thus  got  rid  of,  it  is  open  for  the  jury 
to  consider  the  effect  of  any  evidence  that  may  be  ad- 
duced. Hodson  says,  the  bond  was  signed  by  the  De- 
fendant ;  he  therefore  saw  her  sign  the  paper,  which 
'Purports  to  be  sealed  and  delivered  by  her.  Upon  all 
the  evidence,  the  jury,  I  think,  might  consider  whether 
they  believed  that  the  Defendant  executed  it  or  not. 

Park  J.  The  same  high  authority  which  decided 
Phipps  V.  Parka*  has  since  held  otherwise.  In  the  case  of 
Leman  v.  Deatie  from  Lancaster^  Le  Blanc  J.  held  the 
same :  and  there  was  a  case  at  the  Old  Bailey^  wherein, 
as  three  Judges  on  the  rota  tell  me,  the  same  doctrine 
was  held. 


BuRROUGH  J.  The  evidence,  I  am  of  opinion,  was 
well  received,  and  the  jury  have  drawn  the  proper  con- 
clusion. 

Rule  discharged. 

The  Plaintiff  had  holden  the  Defendant  to  bail  upon 
this  bond,  on  an  affidavit  that  the  Defendant  was  in- 
debted to  him  in  550/.  for  principal  and  interest,  due  on 
a  bond  in  the  penal  sum  of  1000/.,  conditioned  for  pay- 
ment of  500/.  and  interest  on  certain  days  therein 
mentioned,  some  of  which  were  then  past 

Best 
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Best  now  obtained  a  rule  nisi  to  tax  for  the  Defend- 
ant his  costs  of  thb  suit,  with  costs  of  the  apph'cation, 
and  to  stay  execution  until  payment,  or  to  set  off  the 
amount  of  the  costs  against  the  judgment,  upon  the 
ground  that  the  verdict  being  only  for  141/.  lof* 
damages,  the  Plaintiff  had  not  recovered  the  amount  to 
which  the  Defendant  was  held  to  bail:  the  Defendant 
stated  the  bond,  and  swore  that  the  Plaintiff  had  no 
reasonable  or  probable  cause  for  holding  the  Defendant 
to  special  bail  beyond  the  141/.  105. 


Talbot 
HoneON* 


Shepherdj  Solicitor- General,  now  shewed  cause.  The 
whole  penalty  is  the  debt  in  its  proper  sense ;  but,  at 
least,  the  sum  for  payment  of  which  the  bond  is  con- 
ditioned is  the  debt.  In  Cammack  v.  Gregory  (a),  it 
was  held,  that  though  upon  an  assignment  of  breaches 
according  to  the  statute  of  8  4*  9  ^.  3.  (6)  the  Plaintiff 
recover  merely  nominal  damages,  yet  he  is  entitled  to 
hold  to  bail  for  the  whole  amount  of  the  instalments. 
The  plea  here  was  turn  est  factvm^  which  denies  the 
whole  debt,  and  the  issue  was  upon  the  right  to  every 
part  (^  it;  the  judgment  must  necessarily  be  for  the 
whole  debt :  the  statute  does  not  alter  the  debt,  it  only 
suspends  the  execution ;  but  it  expresly  directs  that 
*^  thejudgmentchall  be  and  remain  as  a  further  security, 
to  answer  to  the  Plaintiff  such  damages  as  shall  be 
sustained  for  further  breach." 


Bestj  in  support  of  his  rule,  urged  that  this  was  not 
a  judgment  for  the  penalty;  the  penalty  was  the  1000/.; 
the  oath  neither  accorded  with  the  penalty,  nor  ac- 
corded with  the  instalments.  The  bond  was  conditioned 
to  pay  500/.  at  certain  periods:  only  141/.  was  due, 
and  the  Plaintiff  had  sworn  to   550/.,  which  could 


{a)  10  East  fS*S* 


never 
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never  in  any  shape  become  due.  The  statute  43  G.  j» 
a  46.  5.  3.  is  an  extremely  beneficial  act,  ond  it  mbsti- 
tutes  a  milder  remedy  in  the  place  of  indictments  for 
perjury  and  actions  for  malicious  arrest,  and  therefore 
the  Court  would  give  the  popular  sense  to  the  word 
^  recover,''  and  limit  it,  not  to  a  dry  standing  judgment, 
but  to  that  which  the  Plaintiff  can  put  into  his  pocket. 
Tile  disc|iarge  of  this  rule  would  be  attended  with  the 
oonfeequence^  that  if  a  bond  in  100,000/.  penalty  were 
given  conditioned  for  payment  of  small  sums,  the 
obligee  might  arrest  for  the  penalty. 


OiBBsCJ*  We  do  not  so  decide^  nor  would  I 
have  that  scandal  thrown  on  the  law,  to  have^it  be- 
Ueved  that  in  these  cases  a  Plaintiff  may  arrest  for 
whatever  sum  he  pleases.  All  that  we  decide  is  this^ 
that  the  statute  of  43  G.  3.  does  not  apply  tx>  the  pre» 
aent  case,  which  siands  as  it  did  before  that  statute,  for 
the  statute  g'ivi's  this  relief  only  in  caaes  where  the 
Plaintiff  does  not  recover  the  sum  sworn  to:  here  he 
does  recover  the  sum  sworn  to,  therefore  it  is  irrelevant 
to  enquire  whether  this  may  be  a  malicious  arrest. 

Rule  disdiarged« 
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MEMORANDA. 

DURING  the  whole  of  this  term  Gibbs  C.  J.  was 
compelled  by  severe  indisposition  to  be  absent  from  the 
Court. 

In  this  term  WiUiam  Firths  oi  Lincolrislnn^  Esquire^ 
was  caUed  to  the  degree  of  the  coif^  and  gave  rings 
with  the  motto,  Ung  Bjoy^  ung  Jjoy^  ung  Toy. 


Sheldon  and  Others,  Assignees  of  Ischieffly,      Jan.%i. 

V.  ROSCHILD. 

Hj'^HIS  cause  was  tried  at  GidldhaU  at  the  sittings  Notice  of  mo. 
after  Michaelmas  term,    1816,  and  a   point  was  tionforanew 
reserved.    On  this  day,  Best  Serjt.  moved  for  a  new  gi^cntothc 

judge  two 
whole  dayt  before  iiumxig»  as  well  in  cues  where  a  pdnt  has  been  reserved  at  ths 
trial*  as  in  other  cases. 

Voj..  VII.  S  trial, 
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Sheldon 

ROSCUILD* 


trial,  1)ut  it  was  conceived  that  notice  of  his  intention 
to  apply  had  not  been  given  two  whole  days  before  the 
motion  to  the  judge  who  tried  the  cause,  and  the 
question  therefore  was,  whether  the  motion  could  be 
now  received.  It  was  suggested  that  the  rule  (a)  of 
practice  did  not  apply  to  cases  where  a  point  was  re- 
se^ed  at  the  trial. 


Dallas  J.  I  see  no  good  reascm  for  the  distinction; 
and  the  principle  applies  mare  strcmgly  for  giving 
notice  in  the  cases  of  points  reserved. 

It  was  afterwards  discovered  that  the  requisite  notice 
had  been  given  in  due  time,  whereupon  the  Court 
^tertained  the  motion. 

(a)  Jnte^  rV.  7ai. ;   V.  86.  6ir. 


Jan.  %$. 

If  a  ressely 
which  in  com- 
pliance with 
the  statute 
5aG.3.f.39. 
has  a  pilot  on 
boardy  runs 
down  another 
ship,  an  action 
for  the  injury 
cannot  by 
/.3o.>  be  main- 
tained against 
the  mastery 
but  must  be 
brought 
against  the 
pHot 


Bennet  V.  MOITA. 

nPHIS  was  an  action  against  the  master  of  aPorf^guff^e 
vessel,  for  running  down  the  Plaintiff's  ship,  as  the 
Defendant  was  coming  up  the  river.  Upon  the  trial 
of  the  cause,  at  the  sittings  after  MicbcLelmas  term, 
1816,  hefoxe  Gibbs  C.  J.,  at  Guildhall,  it  appeared  that 
at  the  time  when  the  damage  occurred,  the  Defendant 
had  a  pilot  on  board,  as  required  by  law,  but  there 
was  no  evidence  whether  the  accident  was  occasioned 
by  any  personal  negligence  or  misconduct  of  the  pilot, 
or  of  any  other  person.  Lens  Seijt  for  the  Defendant 
objected,  that  the  Plaintiff  could  not  recover,  contending 
idiat  the  Defendant  was  exempted  from  being  liable 
to  the  Plaintiff  under  the  circumstances,  by  the  statute 
52  G.  3.  c.  39.  5.  30.,  which  enacts,  ^^  that  no  owner  or 
master  of  any  ship  or  vessel  shaU  be  answerable  for  any 
loss  or  damage,  nor  shall  any  owner  or  owners  of  any 

6*  ship 
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hip  or  vessel,  or  consignee  of  goodjs,  be  prevented  from 
vecovering  any  loss  or  damage  upon  any  contract  of 
insurance  of  the  same,  or  upon  any  other  contract 
relating  to  any  ship  or  vessel,  or  any  cargo  on  board 
the  same,  for  or  by  reason  or  means  of  any  neglect, 
default,  incompetency,  or  incapacity  of  any  pilot  taken 
on  board  of  any  such  ship  or  vessel,  under  or  in  pur- 
suance of  any  of  the  provisions  of  that  act."  Gibbs  C.  J. 
held,  that  the  master  was  not  answerable,  unless  it  were 
expressly  proved  that  the  damage  was  occasioned  by 
the  neglect  or  default  of  the  master  and  his  servants, 
and  directed  a  nonsuit. 


I8I7. 
Bemnbt 

MiHTA. 


Best  Serjt.  now  moved  to  set  aside  the  nonsuit,  and 
have  a  new  trial :  he  urged  the  manifest  inconvenience 
and  difficulty  of  obtaining  redress  for  injuries  of  the 
like  nature,  which  would  ensue  from  this  doctrine ;  for 
that  the  damage  was  occasioned  by  the  Defendant's 
ship,  was  clear,  but  the  Plaintiff  can  have  no  witness 
on  board  her,  to  ascertain  who  steers  her,  nor  whe- 
ther the  mischief  is  occasioned  by  the  default  of  the 
master,  who  ordinarily,  and  primd  facie^  has  the  con- 
duct of  her,  or  by  a  pilot,  whose  being  on  board  cannot 
ordinarily  lie  within  the  Plaintiff's  knowledge:  the 
Plaintiff  can  only  shew,  that  his  ship  is  damaged  by  the 
misconduct  of  those  who  do  steer  the  Defendant's  ship. 
It  is  incumbent  on  the  master  of  the  latter,  if  he  would 
protect  himself,  to  shew  in  his  defence  the  fact,  which 
must  lie  within  his  knowledge,  that  the  pilot,  whom  he 
ha&  on  board,  has  given  an  improper  direction. 


Dallas  J.  It  must  be  presumed,  that  the  damage 
was  occasioned  through  the  negligence  of  him  who  has 
the  management  of  the  ship;  and  that,  within  the 
Thames^  is  by  law  committed  to  the  pilot,  of  which 
fact  the  statute  is  notice  to  all  the  subjects ;  and  it  must 

S  2  be 
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I8I7. 


b^  taken,  that  whatever  happens  by  the  ship,  in  the 
course  of  that  navigation,  must  be  imputed  to  the  pilot 
unless  he  shew  that  his  orders  were  disobeyed.  The 
Plaintiff  had  only  to  go  to  the  Trinity  house,  to  find 
the  names  of  all  the  pilots;  for  they  are  a  public 
registered  body. 

Park  J.  concurred. 

BuRROUGH  J.  The  Plaintiff  would  have  no  dffli- 
culty  in  the  county  of  Kent  to  find  out  every  man  who 
goes  on  board  any  ship  as  a  pilot. 

Rule  refused. 


Jan.  15.       Kemble  and  Others  v.  Atkins  and  Another. 


A  broker  of 
the  city  of 
London  may 
recover  the 
price  of  goodSf 
which  htf 
being  employ- 
ed  to  purcliasef 
has  bought 
in  his  own 
name ;  and  it 
is  not  a  breach 
of  his  bond 
given  for  duly 
performing  hit 
office  as 
broker* 


HTHIS  was  an  action  for  not  accepting  and  paying 
for  certain  sugars  bought  by  the  Plaintiffs  for  the 
Defendants.  The  Plaintiffs  declared,  that  in  consider- 
ation that  they,  as  the  brokers  of  the  Defendants,  and 
for  certain  reward  to  be  paid  them  by  the  Defendants, 
would  purchase  for  the  Defendants  certain  sugars  for  a 
reasonable  price,  the  Defendants  undertook  to  receive 
and  pdy  for  the  same ;  that  they,  confiding,  purchased 
the  said  quantity  from  Litt  and  Co.,  for  a  reasonable 
price,  whereof  the  Defendants  had  notice,  and  were  re- 
quested to  receive,  and  pay  for  them,  but  refused.  The 
second  count  stated,  that  in  consideration  that  the 
Plaintiffs  had  purchased  for  the  Defendants  at  their  re- 
quest, as  their  agents  or  brokers,  certain  other  sugars  at 
a  certain  price,  the  Defendants  undertook  to  receive  the 
same,  and  pay  the  price  on  request,  and  averred  a  re- 
fusal to  receive  or  pay.  The  third  count  stated,  that  in 
consideration  that  the  Plaintiffs,  at  the  Defendant's  re- 

questy 
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quest,,  would  purchase  certain  sugars  at  a  reasonable 
price,    the  Defendants  undertook  to  re-purchase  the 
same  from  them,  and  pay  them  for  the  same,  at  and 
after  the  price  which  the  Plaintiffs  should  have  given ; 
that  the  Plaintiffs,  confiding,  did  purchase  the  sugars,, 
for  a  reasonable  price,  whereat  the  Defendants  were 
requested  to  re-purchase,  but  refused.     Upon  the  triaL 
of  the  cause  at  GuildhaU^  at  the  sittings  after  Michael* 
mas  term,  1816,   it  was  proved  that  the  Plaintifi  were 
sugar-brokers,  and  were  employed  as  such  by  the  De- 
fendants, who  were  sugar  refiners :  the  Defendants  had 
before  remonstrated  with  the  Plaintiffs  against  the  prac* 
tice  of  the  Plaintifis  purchasing  goods  for  the  Defendants 
in   the  Plaintiff'  names.     The  Defendants,   together 
with  the  Plaintiffs,  examined  some  sugars  belonging  to 
Litt  and  Co.,  and  approving  them,  communicated  per- 
sonally with  the  sellers  about  the  price,  and  directed  the 
Plaintiff  to  purchase  them.     The  sellers  refused  to 
enter  into  a  contract  with  the  brokers  for  selling  the 
sugars  to  the  Defendants,  but  gave  a  sale  note  describ- 
ing the  sugars  as  sold  to  the  Plaintifis.     The  Plaintiffs 
sent  a  contract  note  to  the  Defendants,  describing  the 
sugars  as  bought  for  the  Defendants,  of  Litt  and  Co.,  in 
the  Plaintiffs'   name.     The   Defendant  wrote  to   the 
Plaintiffs,  that  he  would  not  sanction  such  a  proceed- 
ing, and  desired  them  to  signify  the  same  to  the  buyer, 
and  to  demand  a  contract  in  the  name  of  the  Defend- 
ant's house.     The  sellers,  however,  issued  their  order, 
directed  to  the  officers  of  the  West  India  Docks,  for  de- 
livery of  the  sugars  to  the  order  of  the  Plaintiffs,  on 
which  the  Plaintiffs  indorsed  an  order  to  deliver  them 
to  the  Defendants,  and  sent  this  document  to  them, 
-which  the  Defendants,  after  some  time  taken  up  in  re- 
monstrances, returned,  having  in  vain  offered,  either  to 
cancel  the  contract,  or  to  pay  for  the  goods  in  ready 
money,    deducting  a  discount;   and  they  refused  to 

S  3  accept 


I8I7. 


Kemblx 
Atkins; 


V, 
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1817*       acc^t  tlie  goods,  unless  they  were  sold  directly  by  the 
sellei's  to  tlie  Defendants.     The  Plaintiffs  had  entered 
the  sugars  in  the  broker's  book  which  they  kept,  as 
A-nuNa.       w  bought  for  the  Defendants,  of  Litt  and  Co."     For 
tihe  Defendants   it    was  objected,    that   the   Plaintiffs 
could  not  recover,  having  acted  illegally ;  for  that  by 
statute  (a),  brokers  are  to  be  admitted  to  act  within  the 
city  of  Ixmdonj  only  under  such  restrictions  and  li- 
mitations for  their  honest  and  good  behaviour,  as  the 
court  of  mayor  and  aldermen  shall  think  fit  and  reason- 
able :  and  by  the  regulations  extant,  framed  nearly  in 
consonance  to  the  expired  statute  8  &  9  ff^  3.  <:•  32-^ 
every  broker  enters  into  a  bond  in  500/.  penalty,  condi- 
tioned, amongst  other  things,  ^^  that  he  shall,  upon  every 
contract  by  him  made,  declare  and  make  known  to 
such  person  or  persons  with  whom  such  agreement  is 
made,  the  name  or  names  of  his  principal  or  principals^ 
either  buyer  or  seller,  if  thereunto  required ;  and  that 
lie  shall  not,  directly  or  indirectly,  by  himself,  or  any 
other,  deal  for  himself  in  buying  any  goods,  wares,  or 
merchandizes,  to  barter  or  sell  again  upon  his  own  ac- 
count, or  for  his  own  benefit  or  advantage,  or  make  any 
gain  or  profit  in  buying  or  selling  any  goods,  over  and 
above  the  usual   brokage."     And  he  takes  an  oath 
"  truly  and  faithfully  to  execute  and  perform  the  office 
and  employment  of  a  broker  between  party  and  party, 
in  all  things  appertaining  to  the  duty  of  the  said  office 
and  employment,  without  fraud  or  collusion,  to  tlie  best 
of  his  skill  and  knowledge."     And  that  this  purchasing 
of  the  sugars  in  the  Plaintifi^'  name,  was  a  breach  of 
their  oath,  a  forfeiture  of  their  bond,  and  a  contraven- 
tion of  the  statute :  the  jury,  however,  found  that  the 
Defendants  had  authorized  the  Plaintiff's  to  contract  for 

{a)  6  Ann.  c.  i6«/»4« 

the 
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the  sugars  in  the  Plaindfis^  name,  and  gave  their  ver- 
dict for  the  Plaintiffs. 

Shepherd^  Solicitor- General,  in  this  term  moved  to 
set  aside  the  verdict  and  enter  a  nonsuit,   upon  the 
ground  that  the  purchase  by  the  Plaintifis  in  their  own 
name  being  illegal,  the  Defendants  could  not  in  law 
authorize  the  Plaintiffi  to  act  contrary  to  their  duty  as 
brokers  r  their  express  assent  to  the  act  would  not  make 
it  1^1,  nor  enable  the  Plaintifi  to  recover  on  a  cause 
of  action  arising  out  of  that  illegal  contract.     It  is  not 
necessary  that  a  broker  should  re-sell  at  a  profit,*  in 
order  to  make  his  purchase  of  goods  illegal.     In  order 
to  avoid  the  difficulty  of  proving  that  the  broker  had 
made  a  profit  upon  a  re-sale,  a  fact  so  easy  to  be  con- 
ceided,  the  condition  of  the  bond  is  penned  in  the  alter- 
native*    It  is,  indeed,  a  breach  to  re-sell  at  a  profit,  but 
it  is  also  a  breach  for  a  broker  to  deal  for  himself  in. 
buying  any  goods  to  barter  or  sell  again,  upon  his  own^ 
accoimt:  the  Plaintiffs  again  sell  these  goods,  on  their 
own  account,  to  the  Defendants;  whether  it  be  for  their 
own  benefit  or  advantage,  or  not,  is  immaterial.     Hie* 
first  count  was  disaffirmed  by  the  Plainti£&'  own  evi- 
dence, and  though  the  last  count  was  proved  in  fact^  the 
law  prohibits  the  Plaintiffs  to  recover  on  it. 


I8I7. 


Kembls 
Attoks. 


Dallas  J.  In  this  case  the  question  went  to  the 
jury,  whether  the  Defendants  ever  authorized  the  Plain- 
tiff to  make  the  contract  in  the  precise  way  in  which  it 
is  here  laid,  and  if  the  Defendants  dispensed  with  that 
which  is  the  usual  duty  of  a  broker,  there  is  no  ground 
of  complaint.  The  Plaintiffs  made  known  the  name  of 
the  buyer  and  seller  :  they  kept  a  book  containing  the 
names  of  all  buyers  and  sellers ;  and  entered  the  names 
of  the  parties  to  this,  contract  in  the  book.  A  broker 
18  required  not  to  buy  or  sell  for  himself;  nor  did  the 

S  4  Plainti£b 
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Plaintiffs  buy  or  sell  for  themselves,  for  the  jury  found 
that  the  Plaintiffs  had  authority  to  buy  the  sugars  for 
the  Defendants  in  the  Plaintiffs'  own  name ;  and  they 
did  so  buy  them. 


Parr  J.  The  mischief  which  was  meant  to  be  pre- 
vented, was  the  brokers'  dealing  as  general  merchants 
with  this  property,  which  they  were  to  purchase  as  bro- 
kers ;  but  here  the  Plaintiffs  disclose  on  each  side  every 
step  of  the  proceeding.  They  tell  the  Defendants  that 
tkey  have  bought  of  Litt  for  them ;  they  tell  LdUj  that 
they  have  sold  to  the  Defendants ;  the  Defendants  wish 
the  sugars  to  be  bought  in  their  own  name,  but  Ldttj 
for  some  whim  or  other,  will  not  accede  to  it,  and  after 
the  Defendants  are  apprised  of  the  terms  of  the  sale,, 
they  go  and  see  the  sugars  in  the  warehouse,  and  do. not 
then  make  their  objection.  I  think  there  is  no  ground 
to  disturb  the  verdict 


BuRRouGH  J.    I  think  the  verdict  perfectly  right 

Rule  revised, 
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^HlS  was  an  action  brought  to  recover  the  value  of  The  pawnte 
thirty  casks  of  coffee,  lying  in  the  warehouses  of  t^^^^  . 
the  West  India  Dock  Company,  which,  as  it  appeared  fFejt  India 
upon  the  trial  before  Park  J.  at  GuildhalL  at  the  sittings  I>ock8,«nd«ii- 
sStjer  Michaelmas  Term,    18 16,  the  Plaintiff*  had  pur-  tlie  pawnee's 
chased  under  the  following  circumstances :  -^  Boelmck  name,  gave  up 
had  previously  purchased  the  coff*ee,  with  money  ad-  ^    ?  P^^f"^ 
vanced  by  the  Defendant,   Abraham  Samudoy  and  for  notes  thereof 
securing  repayment,  had  transferred  this  coffee,  in  the  called  Dock, 
books  of  the  West  India  Dock  Company,  into  the  name  Javbe  in- 
of  David  Samudoj    in   trust   for   the   Defendant,    by  donedtfaem 
way  of  pledge.     Boebu  ck  afterwards,  on  13th  Augustj  J^^^^II!^ 
agreed  to  sell  the  copy  to  the  Plaintifib,  to  be  paid  for  Teiy  of  the 
in  cash  on  17th  August ;  and  on  i6th  August,  he  re-  goods  to— , 
quested  the  Defendant  to  give  up  to  him  the  dock  war-  „^  fw^^ 
rants  or  orders  for  the  delivery  of  the  cofi*ee,  which  the  whkh  he 

Defendant  refused  to  do,  unless  he  were  first  paid  his  !"?  f     J* 

^  had,  bat  for  a 

debt;  whereupon  Roebuck  shewed  him  1000/,,   out  of  check  for  the 
which,  he  said,  the  Defendant  should  be  paid ;  but  that  ^^^  ^V^^ 
for  the  sake  of  acquiring  credit  at  his   banker's,  he  banker,  whidr 
wished  to  pay  them  this  sum,  and  immediately  to  give  c^eck  was  dis- 
the  Defendant  a  check  on  them  for  530/.  the  amount  ^^"^"^^J-  ^ 

•^  •*  pawnor  haviog 

contracted  to 
sell  the  goods  to  the  Plaintiffs,  received  payment  for  them,  and  gave  to  the  Plaintifis 
the  deliyery  notes,  with  the  blank  above  die  Defendant's  signature  for  the  name  of 
the  person  to  whom  they  were  to  be  delivered. 

Held,  I.  That  the  Defendant  having  entrusted  the  pawnor  with  his  signature  to 
a  blank,  purporting  to  authorize  the  delivery  of  the  goods,  and  enabled  him  thereby 
to  induce  faith  to  a  contract  for  the  sale  of  the  goods,  and  to  obtain  payment  for 
them  from  the  Plaintiff,  it  must  be  considered  that  the  contract  of  sale  was  the  De« 
fendant's  contract,  and  the  payment,  a  payment  to  the  Pefendant. 

a.  The  Court  {Park  J.  diuentiente)  guarded  against  any  inference  that,  accord- 
ing to  a  practice  which  has  obtained  since  the  erection  of  the  West  India  Docks,  an 
indorsement  on  these  delivery  notes  or  dock^warrants  was,  of  itself,  and  without 
making  the  wharfingers  parties  to  the  order^  capable  of  tnuuf erring  any  property  in 
the  goods  therein  desoribed. 

due 
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due  to  him.  The  Defendant  acquiesced^  and  took  the 
check,  and  wrote  at  the  foot  of  the  delivery  notes  his 
signature  to  an  order  for  delivery  of  the  above-men- 
tioned goods  to ,  and  gave  them  up  on  thp  same 

day  to  Moebuck,  who  on  the  i5th  received  of  the  Plain- 
tiffi  the  price  thereof,  and  delivered  to  them  the  deli- 
very notes,  to  be  filled  up  by  themselves  with  their  own 
or  their  agent's  name,  as  the  party  to  whom  the  goods 
were  to  be  delivered.     The  check  which  the  Defendant 
had  taken.  Roebuck  immediately  instructed  his  bankers 
not  to  pay :  upon  its  dishonour,  the  Defendant,  before 
the  delivery  notes  had  been  presented  at  the  West  India 
Docks,  gave  notice  at  the  Docks,  and  caused  the  deli- 
very to  the  Plaintifis,   who  on  19th  August  demanded 
the  goods,  to  be  stopped.     The  PlaintifTs  insisted  that 
the  property  of  the  coffee  was  vested  in  themselves,  by 
the  indorsement  to  them  of  the  delivery  note,  for  that 
such  was  the  custom  of  this  trade,  established  ever 
since  the  West  India  Docks  had  been  formed,  and  he 
proved  that  the  practice  does  prevail,  of  ti'ansferring 
these  documents  from  hand  to  hand,  by  indorsement, 
as  a  symbolical  delivery  of  the  property,  to  which  the 
officers  of  the  West  India  Docks  pay  attention,  and  give 
effect :  for  that,  upon  the  request  of  any  holder  of  such 
delivery  notes,  the  Dock  Camjpany  will  substitute  for 
them  new  notes,  deliverable  to  the  holder  of  the  old 
notes :  it  was  also  proved,  that  persons  engaged  in  the 
trade,  treat  and  consider  these  notes  as  passing  the  pro* 
perty  by  indorsement*     The  form  of  the  notes  is  a& 
follows :  — 

•*  Warrant  of  Transfer.  Number  of  Order,  640. 

Ship's  Rotation,  No.  32^ 

West  India  Dock  Warehouse,  No.  8. 

I  certify  that  the  following  5  casks^  lot  29.^  of  Caffety 

•  imported  by  the  ship  T.,  Captain^  X.  frora&,  entered 

by//.  3f.  &&n^  on  the  25th  day  of  March^  1816, 

have  been  transferred  in  the  books  of  the  warehouse 

intc^ 
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iiito  the  name  of  David  Samuda.     Rent  commences  26th 

« 

JunCf  1 8 169  inclusive.  Dated  1 8th  t^i^,  i8i6. 

Weighing-book,  C.  Coldstreamy  Capt  No.  8. 

No.  20.  folio  164. 
Entered,  S.  W.  Sansum^  Qerk. 

Then  followed  a  schedule  of  the  marks,  and  weigibt 
of  the  contents  of  each  cask. 

LondoTij  y  181 

Deliver  the  above-mentioned  goods  to  Mr.  Ab.  S»* 
muda^  or  order.  D.  Samuda^ 

No. 
Examined  and  entered  the  day  of  181 

London^  i ^h  Aygustj  iSi 

The  above-mentioned  goods  td  ^  Henry  Coombe  and 
C(9.''  or  order.  Ab.  Samuda. 

N.  B.  This  order  must  be  presented  at  the  West 
India  Dock  House,  and  all  charges  are  to  be  paid  befoie 
the  goods  are  taken  away." 

'  The  name  Henry  Coombe  was  inserted  after  the  notet 
were  delivered  to  the  Plaintiff.  Park  J.  assimilated  these 
delivery  notes,  or  warrants,  as  the  witnesses  called  them, 
to  bills  of  exchange,  and  bills  of  lading;  both  of  which 
transfer  property  by  indorsement;  and  under  bis  direc- 
tion the  jury  found  a  verdict  for  586/.,  the  value  of  the 
coffee  in  Nov.  1 8 1 6,  it  having  risen  in  price  since  the  sale. 

Best  Serjt.  now  moved  to  set  aside  the  verdict  and 
enter  a  nonsuit,  or  if  that  were  refused,  to  reduce  the 
damages  to  523/.  135. 5cf.,  the  value  of  the  coffee  in 
August.     He  made    the    first  application  upon  the 
ground  that  this  delivery  note,  though  dignified  by  the 
dock  officers  with  the  appellation  of  a  warrant,  is  no- 
thing more  than  an  order  fi'om  the  owner  and  seller  of 
goods,  to  his  servant  the  wharfinger,  to  deliver  the- 
goods  to  the  person  therein  named.   The  custody  of  the 
wharfinger  is  the  vendor's  custody,  and  though,  when 
the  servant  has  acted  on  his  master^s  order  before  it 

be 
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be  countermanded,   he  is  justified  in   the  act;   and 
though,  where  goods  from  tlieir  bulk  are  inconvenient 
for  instant  delivery,  or  for  the  purchaser's  accommo- 
dation are  continued  in  the  same  warehouse,  a  transfer 
in  the  wharfinger's  book  is  held  equivalent  to  actual 
delivery,  and  the  warehouse  thenceforth  becomes  the 
warehouse  of  the  buyer ;  yet,  where  the  order  has  never 
reached  the  servant,  or  wharfinger,  the  property  in  the 
goods  is  not  changed  by  the  delivery  note.     In  Hurry 
v.  Mangles  (a),  Lord  EUenborough  C.  J.  says,  "  The  ac* 
ceptance  of  warehouse  rent  was  a  complete  transfer  of 
the  goods  to  the  purchaser.     If  I  pay  for  a  part  of  a 
warehouse,  so  much  of  it  is  mine.    This  is  an  executed 
delivery  by  the  buyer  to  the  seller."     But  here  the  de- 
livery was  not  executed,  it  remains  executory.     It  i& 
not  the  piece  of  paper  which  transfers  the  property 
by  its  own  operation,  but  it  is  the  act  of  the  wharf- 
inger, whO}  upon  delivery  of  the  note,  pursues  its  di- 
rections.    To   change  the  property,  there  must  be 
something  more  done  than  has  been    done  in   this 
case.     If  this  paper  had  been  barely  delivered  over 
to  the  warehouse-keeper,  then,  according  to  Herman 
V.  Anderson  (6),  the  property  would  be  transferred,  but 
that  has  not  been  done.     This  instrument  has  no  simi- 
litude to  bills  of  lading,  to  which  it  was  compared  at 
the  trial.     Bills  of  lading,  in  Lickbarronv  v.  Mason  (c)y 
were  ultimately  put  on  a  special  finding  of  the  custom 
of  merchants,  but  here  no  custom  of  merchants  was 
found,  nor  has  any  custom  had  time  to  grow  up,  for 
these  delivery  orders  are  only  of  a  few  years'  standing. 
Bills  of  lading  were,  in  CaldweU  v.  Ball \d)^  said  to  be 
first  used  for  transferring  of  goods  at  sea,  which  were 
therefore  incapable  of  an  instant  actual  delivery ;  but 
if  a  man  writes  an  order  to  his  shopman  at  a  warehouse- 


jja)  1  Campb.  45  a. 
(b)  %Qampb.%4i. 
(*)  iTermJUp.izi- 


(d)   I  Term  Rff.  aoj, 
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in  a  different  part  of  the  town,  to  deliver  goods,  that  Is 
not  an  instrument  transferable  by  indorsement,  and  this 
is  no  more.  The  Defendant  has  this  property  in  his 
hands  for  a  valuable  consideration.  It  cannot  be  taken 
from  him  without  payment.  Roebuck  defrauds  him, 
purchasing  of  him  by  a  void  check  on  a  banker,  but 
he  does  not  thereby  re-acquire  the  property,  and  there- 
fore the  Plaintiffs  have  purchased  of  a  person  who  has 
no  title.  The  second  part  of  the  application  was 
made  on  the  ground  that  the  refusal  to  deliver  on 
19th  August  J  being  complete  evidence  of  a  conversion^ 
and  a  cause  of  action  then  well  vested  in  the  Plaintiffi, 
their  damages  could  not  be  augmented  by  any  subse- 
quent perseverance  of  the  Defendant  in  the  wrong  done 
them. 


ZwnfcnH 

Samuda; 


Dallas  J.  In  this  case  there  ought  not  to  be  a  new 
trial.  The  person  who  enabled  Roebuck  to  conmiit  this 
fraud  was  the  Defendant,  by  lodging  these  delivery 
notes  in  RoebucV^  hand,  and  enabling  him  to  go  to 
market  with  them.  The  act  oi  Roebuck^  therefore,  was 
the  act  of  the  Defendant  It  is  said  that  it  would  be 
inconvenient,  if  property  may  be  transferred  by  these 
delivery  notes.  The  best  test  of  their  convenience  is 
the  use  of  them,  which  has  obtained  ever  since  these 
docks  have  been  erected.  Two  witnesses,  very  con- 
versant with  this  trade,  stated  that  there  was  a  ge- 
neral practice  prevalent,  to  receive  these  warrants  in 
the  market,  and  to  pay  for  the  goods  therein  specified, 
withojit  going  to  the  Dock-house  to  examine  whether 
any  stop  was  put  on  them.  Without  saying  that  this 
is  such  an  usage  as  to  constitute  a  rule,  of  law,  there  is, 
in  the  particular  case,  enough  to  shew  that  there  is  no 
foundation  for  the  observation  that  the  practice  will  be 
productive  of  inconvenience.  It  is  enough,  therefore, 
to  sajTj  that  the  persons  who  hold  these  bought  notes, 

have 
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have  given  a  valuable  consideration  for  them^  and  that 
therefore  they  are  entitled  to  the  property. 

Park  J.  I  am  of  the  same  opinion:  it  is  the 
Defendant  who  /s  to  blame,  for  sending  out  Roebuck 
into  the  world  with  these  symbols  in  his  hands ;  and  the 
PlaintifiS)  by  purchasing  them,  obtain  a  right  to  the 
delivery  of  the  coffee.  As  to  the  custom,  it  is  asked 
by  the  Defendant's  counsel,  how  can  a  custom  grow 
up  in  so  short  a  time  as  hath  elapsed  since  the  making 
of  these  docks,  but  in  the  Newfoundland  {a)  case,  it 
was  held)  that  one  year  was  enough  for  a  practice  of 
trade  to  grow  up. 

BuRROUOH  J.  I  hope  it  will  be  understood,  that  the 
Court  does  not  proceed  upon  any  thing  like  a  custom 
in  this  case  :  the  only  use  to  be  made  of  the  evidence 
of  the  practice  of  the  trade,  is  that  put  by  my  Brother 
Dallas:  it  shews  that  no  inconvenience  results  from 
the  use  of  these  warrants.  But  here  is  a  contract 
bondjide  made :  there  is  no  misconduct  in  the  Plain* 
tiff*,  as  it  has  been  urged  by  the  Defendant's  counsel 
that  there  was,  in  paying  before  the  time  of  the 
prompt :  a  man  may,  if  he  will,  pay  money  before  the 
last  day  at  which  he  is  bound  to  pay  it;  and  here^  the* 
Plaintiff*  obtains  possession  of  this  document  by  the 
act  of  the  Defendant  himself:  the  Defendant  has  been 
paid  for  the  goods ;  for  Roebuck  and  the  Defendant  are 
one.  He  might  have  had  his  money  if  he  would,  for 
the  Plaintiff*'s  check  in  favour  of  Roebuck  is  paid,  and 
who  is  it  that  credits  Roebuck^  but  the  Defendant  ?  We 
therefore  have  the  contract  of  sale,  and  the  pajrment 
complete,  which  transfer  the  property;  and  though 
there  also  exists  in  the  case  this  document,  what  dif- 


(fl)  Noble  y.  Kcnnowajf  %  Doug.  510. 


ference 


IN  THE  Fifty-seventh  Year  of  GEORGE  III.  271 

Terence  does  it  make?  It  does  not  invalidate  the  sale.        1817* 
I  thinks  therefore,  there  is  no  ground  for  a  new  trial.  ^    ^^"""^ 

Rule  refused.  «• 

Samuda. 
The  other  point  was  rejected  sub  silentio. 


Mill  v.  Pollon.  -^^  *^' 

THIS  was  an  action  for  money  paid,  money  lent,  ^**  of  j«dg« 
and  on  an  account  stated.     The  Defendant  pleaded  ed  In  an  action 
in  bar,  that  the  Plaintiff  heretofore  in  Trinity  term  on  the  case  on 
56  G.3.  impleaded  the  Defendant  in  the  Court  of  our  fhe'^umieeof 
Lord  the  King,  before  the  King  himself^  in  a  plea  of  the  Defendant, 
trespass  on  the  case  on  promises,  to  the  damage  of  the  "  ^*^  ®"  ^ 
Defendant,   on  occasion  of  not  performing  the  very      By  the 
same  identical  promises  in  the  declaration  mentioned ;  words  <<  the 
and  such  proceedings  were  thereupon  had  in  the  said  '^  tS^r^* 
Court  of  our  Lord  the  King,  before  the  King  himself  ^  plea,  the 
diat  afterwards,   in  that  very  same  Trinity  term,  the  Court  of  Com- 
Plaintiff,   by  the  consideration  and  judgment  of  the  ^hall  be  in- 
said  Court  of  the  Bench^  as  by  the  record  still  remain-  tended, 
ing  in  the  said  Court  of  our  said  Lord  the  King,  before 
the  King  at   Westminster,  more  fully  appeared^  reco- 
vered against  the  Defendant  in  that  plea.     The  Plaintiff 
demurred  generally  to  this  plea. 

The  Court,  stopping  Lens  Scrjt.  who  supported  the 
demurrer,  and  cited  Impey  v.  Taylor  (a),  called  on 

Blosset  Serjt.  to  support  the  plea ;  who  argued,  as  to 
the  objection  that  the  former  plea  was  averred  to  be  tres- 
pass on  the  case  on  promises  to  the  damage  of  the  De- 
fendanty  that  inasmuch  as  the  demurrer  admits  the  truth 
of  all  matters  which  are  well  pleaded,  it  admitted  the 

truth 
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1817*  truth  of  the  allegations  of  this  plea.  It  was  not  insensible 
matter,  that  the  Defendant  averred:  he  averred  that 
the  Plaintiff  sued  before  for  the  same  cause,  and  made 
a  blunder  in  his  declaration,  by  stating  that  the  De- 
fendant's breach  of  promise  was  to  the  Defendant's 
damage,  and  obtained  judgment  on  that  blundering 
declaration.:  that  judgment  was  erroneous,  but  the 
Plaintiff  admits  that  such  a  judgment  did  pass  for 
himself  the  Plaintiff;  and  so  long  as  it  is  unreveryed,  it 
is  a  good  judgment,  and  is  a  bar  to  a  second  recovery; 
and  he  cannot,  by  this  side  wind,  reverse  the  judgment 
in  which  he,  if  the  Defendant  speaks  true,  as  the 
Plaintiff  admits  he  does,  has  himself  blundered.  As  to 
the  second  point,  he  argued  that  the  term  <<  the  Court 
of  the  Bench"  was  ambiguous,  and  applicable  to  either 
Court  In  Impej^  v.  Iqylor^  the  Court  relied  on  the  ad- 
dition to  the  Court  of  the  Bench,  <<  at  JVesimnsi 
as  peculiarly  designating  the  Court  of  Common  Pleas. 


9 


The  Qnaif  however,  gave  judgment  for  the  Plaintiff! 


j;^^g^  'Benson  v.  Schneider. 

Wbere  a  pnc-  HP  HIS  was  an  action  on  a  charter  party  brought  for 

2^^PJJ™^  not  having  put  on  board  the  ship  Canada,  from 

bales  of  cotton  Charlestawn  or  New  Orleans,  at  the  freighter's  option^ 
wool  by  ma- 

chinery»  to  improve  tbeir  ttowage^  the  furnithbg  a  cargo  of  cotton  wool  in  unconw 
pntted  balesy  at  they  came  from  the  grower^  was  held  not  to  be  a  compliance  with  a 
contract  to  load  a  full  and  complete  cargo. 

Where  the  freighter  had  an  option  to  load  a  whole  ship  with  one  species  of  goods 
at  a  higher  rate  of  freight^  or  a  part  with  goods  at  a  higher  rate,  and  a  part  with  an- 
other species  of  goods  at  a  lower  rate,  but  the  latter,  if  laden  at  all,  required  to  be  firt( 
laden  on  board,  the  freighter,  by  beginning  to  load  with  the  goods  at  the  higher  nte, 
was  deemed  to  elect  to  furnish  an  entire  cargo  of  those  goods  at  the  higher  rate^  and 
he  having  so  elected,  but  failing  to  load  a  complete  cargo  thereof.  Held,  that  the  jury 
were  warranted  in  giving  damages  for  the  entire  complement  at  the  higher  rate, 
without  regarding  the  liberty  he  once  had  to  load  goods  at  a  lower  rate. 

pursuant 
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pttffatnt  to  the  terms  of  a  charter  party  entered  into 
between  the  Plaintiff  and  the  Defendant,  **  a  full  and 
complete  cargo,  not  exceeding  what  the  ship  could 
reasonably  stow/'  for  which  freight  was  to  be  paid,  if 
the  goods  were  shipped  at  New  Orleans,  for  cotton  in 
round  bales,  3^/.  per  lb.,  and  ita  square  bales  2|df.  per  lb., 
and  for  rice  8/.  85.  per  ton,  which  the  Defendant  was 
at  liber^  to  put  on  board,  not  exceeding  150  tons. 
Upon  the  trial  of  the  cause  at  OuUdkaH,  at  the  sittings 
after  Mit^utelmas  term  1816,  before  Bunvugh  J.,  it  ap^ 
peered  that  the  vessel  not  obtaining  a  cargo  at  CharleS'' 
Pmn,  was  ordered  to  New  Orleans.  The  terms  round 
and  square  bales  were  more  immediately  applicable  to 
the  trade  at  Charlestaamy  where  they  were  so  distin- 
guisiied,  the  round  bales  consisting  of  cotton  wool 
merely  packed  by  hand  into  bags  or  trusses,  and  the 
square  bales  being  made  in  a  cubical  ba^  which  was  in* 
aerted  into  a  cubical  wooden  chest,  and  the  cotton  wool 
was  forcibly  trodden  into  it  by  men ;  die  latter  bales 
were  consequently  more  compact  At  New  Orleans,  aH 
the  bales  were  or^nally,  when  they  came  down  from 
the  country,  square  otherwise  called  compressed  bales^ 
and  were  packed  in  the  mode  last  mentioned ;  but  along 
the  shore  were  erected  steam-engines,  by  tlie  power  of 
which  the  compressed  bales  were  strongly  recompressed 
and  condensed  into  a  much  smaller  bulk ;  and  it  was 
the  established  and  uniform  practice  of  that  port^  to 
reoon^iress  all  cottons  for  exportation,  unless  the  diip 
which  was  to  take  them  was  unable  to  get  a  full  cargo, 
in  which  case  it  was  decerned  unnecessary  to  incur  the 
espence  of  this  process.  If  rice  were  to  be  put  on 
board,  it  was  necessary  that  it  should  be  laden  before 
any  part  of  the  cotton  was  laden,  being  more  pon- 
derous. The  ship  chartered  would  have  contained  170 
tons  of  recompressed  cottons  above  the  cargo  which  was 
shipped.  The  Defendant  put  on  board  an  insufficient 
Vol.  YII.  T  cargo 
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cargo  of  ordinary  compressed  bales,  without  putting 
any  rice  on  board.  The  jury  found  a  verdict  for  the 
value  of  the  freight  of  the  170  tons  of  cotton  which  the 
vessel  would  h^ve  contained,  if  she  had  been  wholly 
laden  with  reconipressed  bales. 


Isens  Seijt.  now  moved  for  a  new  trial,  first,  upMi 
the  ground  that  the  Defendants  were  not  bound  tofur- 
.  nish  a  cargo  of  recompressed  bales  of  cotton,  but  only 
of  cotton  pack^  in  the  ordinary  way  in  which  it  is  sent 
to  market  by  the  grower ;  secondly,  that  too  high  a  rate 
was  assumed  for  the  deficient  fireight,  for  that  the  jury 
ought  to  have  taken  into  the  account  the  circumstance 
that  the  Defendant  was  at  liberty  to  put  on  board 
an  hundred  and  fifty  tons  of  rice,  at  the  freight  of  8/.  85. 
per  ton,'  whereas  he  was  to  pay  freight  for  the  cotton 
after  the  rate  of  28/.  j>er  ton ;  and  it  would  materially 
have .  reduced  the  Plaintiff's  claim,  if  the  Defendant 
had  put  on  board  his  allowed  quantiQr  of  rice^  and  only 
the  residue  of  the  cargo  in  cotton.  He  also  offered  an 
affidavit,  that  the  master  of  the  vessel  never  remon- 
strated against  taking  on  board  the  ordinary  square 
bales,  'until  after  a  great  part  of  the  cargo  was  laden,' 
%i^en  he  required  the  residue  to  be  delivered  in  recom- 
pressed bales* 


Per  Curiam.  It  cannot  be  contended  that  a  cargo 
pf  compressed  bales  is  a  full  cargo,  and  althou^  the 
freighters  might  ship  a  hundred  and  fifty  tons  of  rice, 
yet,  inasmuch  as  it  was  in  evidence,  that  the  rice^  if 
loaded  at  all,  must  be  put  in  before  the  putting  in  of  die 
cotton,  they  have  elected  to  put  in  an  entire  cargo  of 
cotton ;  and  therefore  the  freight  of  the  complement  of 
the  ship's  cargo  in  cotton,  and  not  in  rice,  must  be  the 
measure  of  damages. 

Rule  I'efuied. 
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Byland  v.  King.  /«».  31* 

THE  Defendant  had  been  arrested  upon  an  affidavit  Affidavit  Aat 
^        .      ,         ^      the  Defendant 

of  J.Naylorj  that  the  Defendant  was  justly  and  u  justly  in- 
tmly  indebted  to  Francis  Count  Byland  and  Isabella  debted  in  a 
Countess  Byland^  his  wife^  in  the  sum  of  3000/,  for  *"^j  j^jj  ;„. 
principal  and  interest  due  on  a  bond  dated  7th  December  terett  due  oa 
1 810,  and  made  and  entered  into  by  the  Defendant  to  *  'T'*^^ 

^  ^  by  the  Defend* 

the  said  Francis  Count  Byland^  and  Isabella  Countess  ^x,  to  JZ.,  in 
BIylandy  his  wife,  in  the  penal  sum  of  6000/.,  and  which  a  greater  penal 
bond  had  been  duly  assigned  to  the  deponent;  and  he  J^™"^^^* 
proceeded  to  state  that  no  oflfer  had  been  made  to  pay  not  state  the 

in  bank  notes.  :  condition  of 

the  bond  to  be 

Lens  Sent,  had  on  a  former  day  obtained  a  rule    ^^  ^ «  pay- 

*'  *'  ment  oi  mo* 

nisi  to  discharge  the  Defendant  out  of  custody  upon  ney. 

entering  a  common  appearance,   upon  two  supposed    ,  If  the  a»- 

insufficiencies  in  this  affidavit      First,    that  since   it  JJ^^^cs^on 

appeared  by  the  affidavit  that  the  bond  was  given  for  himself  to  dis- 

a  penal  sum',  it  ousht  also  to  appear,  that  the  condi-  *5"°*.^^  ^ 

^-         rxi.    u      J  r      .L  '   r  f-       affidavit,  a  ten- 

tion  or  the  bond  was  tor  the  payment  of  money,  so  that  ^  j^  bank- 
such  a  debt  as  was  sworn  to  might  arise  thereon,  other-  notes  by  hi* 
wise,  for  aught  that  appeared,  it  might  be  conditioned  ^^^ju  j^^ 
for  performance  of  covenants,  or  other  matter,  on  which  reject  his  affi- 
no  debt  arose.     He  <;ited  Basanquet  v.  Fillis  (a).     He  ^^^ 
aUo  objected,  that  the  deponent  had  taken  on  himself 
positively  to  disaffirm  a  tender  of  bank  notes  to  the 
obligees,  which  he,  who  was  merely  the  assignee  of  the 
bond,  could  not  possibly  know;  he  could  only  possess 
information  and  belief.     Smitk  v.  Tyson,  {b) 

Best  and  Onshm  Serjts.  shewed  cause.     This  affidavit 
pursued  a  printed  precedent  (c),  in  common  use.    And  it 

(n)  4  -Mm^p  €tf  Selw.  330.  (0  TM's  Practical  Fonrns^ 

{b)  %  Bos.  (f  PulL  359.  2d  edit.  p.  84*  s.  4%. 

T  2  suffi. 
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sufficiently  appeared  by  the  potitively  swearing  to  the 
debt,  that  the  bond  must  be  either  single^  or  con- 
ditioned for  payment  of  money,  and  not  for  performance 
of  covenants,  nor  for  other  unliquidated  damages.  As 
to  the  second  point,  the  deponent  undertake^  to  know 
the  fact ;  if  the  affidavit  be  false,  indict  him  fi>r  perjury ; 
if  he  has  sworn  to  too  mueh,  it  will'  not  vitiata  The 
act  43  G.  3.  c.  i8.  s.  2.  is,  that  if  there  be  any  part  of 
Ae  affidavit  disaffirming  a  tender  of  bank  notes  at  all, 
it  is  incumbent  upon  the  opposite  side  to  affirm  the 
tender. 


Shepherd,  Solicitor-General,  and  Lens  Seijt.,  in 
support  of  the  rule.  It  must  appear  on  the  affidavit, 
that  the  bond  is  such  an  instrument  on  which  an 
actual  debt  arises,  and  therefore  it  ought  to  appear 
that  the  bond  was  conditioned  for  payment  of  money ; 
for  to  say  that  be  is  indebted  for  principal  and  interest, 
may  be  an  inference  of  law  drawn  by  the  deponent 
from  premises  which  do  not  warrant  it  A  common 
inference  will  not  suffice ;  for  an  affidavit  that  the  De- 
fendant is  indebted  for  goods  sold  and  delivered,  will 
not  suffice,  without  saying  by  whom,  and  to  whom, 
though  a  very  strong  inference  arises  that  the  goods 
are  sold  by  the  Plaintiff  to  the  Defendant  If  .this 
bond  were  a  single  bill,  then  it  must  i^pear  by  the 
affidavit  that  it  is  a  single  bill ;  and  though  in  the  case 
of  Bosanquet  v.  Fiais,  the  words  for  principal  and 
interest  do  not  appear,  yet,  as  that  is  only  t^e  depo- 
nent's inference  of  law,  their  presence  cannot  aid 
bim.    The  second  objection,  at  least,  is  good. 


Dallas  J;  As  to  the  first  objection,  in  the  case  of 
Bosanjuet  v.  FilUs  the  material  part,  that  he  is  indebted 
for  principal  and  interest,  is  wanting.  How  can  be  be 
indebted  on  the  bond,  for  principal  and  interest,  unless 

the 
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the  bond  be  either  conditioned  for  payment  of  money, 
or  be  a  single  bill  ?  As  to  the  second  objection,  it  is 
not  only  in  cases  where  a  Raintiff  is  residing  abroad, 
that  the  Courts  have  permitted  the  affidavit  of  the 
agent  in  this  country  to  disaffirm  a  tender  to  the  prin- 
cipal, as  in  Andrioni  v.  Morgan  (a),  but  in  the  case  of 
Knight  V.  Keyie  {h\  the  Court  held  it  enough,  though 
the  principal  was  living  in  England^  that  the  agent 
should  deny  the  tender  in  bank  notes.  Bot  if  this 
were  a  defect,  it  is  aided  by  the  statute  (r)  43  G.  5., 
which  cures  all  similar  cases,  except  where  the  dis- 
afflrmalice  of  the  tender  is  wholly  omitted. 

Park  J.  I  am  glad  that  the  case  of  Bosanqtiet  v« 
FiUis  has  been  mentioned,  because  we  .would  not  be 
thought  to  over-rule  so  material  a  case ;  but  there  is 
this  very  important  distinction  between  that  and  thitp 
idiat  there  it  only  appeared  that  the  Defendant  was 
indebted  on  a  bond,  which,  as  Lord  EUenbonmgh  said, 
may  be  a  bond  for  performance  of  covenants,  but  here 
it  is  sworn  that  the  Defendant  is  indebted  for  principal 
and  interest*  The  very  case  was  long  since  decided  in 
Lofoeland  v.  Basset  (ef),  in  Mr.  Ford\  MSS.,  and  that 
case  w(bB  stronger,  for  belief  was  held  sufficient 

BuRROUGU  J.  We  can  put  but  one  sense  upon  the 
words  principal  and  interest :  the  bond  must  be  either 
conditioned  for  payment  of  money,  or  must  be  a  single 
bill,  which  latter  circumstance  it  would  be  unnecessary 
to  state  in  the  affidavit ;  but  unless  the  bond  were  the 
one^  or  the  other,  the  Defendant  could  not  be  indebted 
thereon  for  principal  and  interest. 

Rule  discharged  with  costs. 
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Jan.  31.  Free  *v.  Hawkins. 

A  Defendant     ^  RULE  had  been  obtained  that  the  Defendant 
^y  withdraw  might  be  at  liberty  to  withdraw  his  plea,  which 

his  plea,  and      was  a  sham  plea  of  a  recognizance  in  this  Court,  and 
plead  de  n^o    pi^aj  ^  nooOj  on  the  terms  of  pleading  issuably,  going 

Court  think  it    ^  ^^^^  ^^  ^^  sittings  after  the  term,  and  giving  judg- 
a  fit  case  for      ment  of  the  term. 

auch  indul- 

Best  Seijt.  opposed  this,  as  an  unheard  of  applica- 
in  this  Court;  when  a  Defendant  puts  in  his  plea,  he 
must  abide  by  it,  for  better  for  worse.     But 

Per  Curiam^  it  is  the  constant  practice  to  permit 
Defendants  to  withdraw  their  pleas,  and  plead  de  naoo 
on  these  terms. 

And  this  being  a  hard  case,  on  a  surety,  after  Best 
had  been  heard  on  the  facts,  they  made  the 

Rule  absolute. 


Feb.  3.         Lucas  and  Others,  Assignees  of  the  Effects 

of  Doorman,  a  Bankrupt,  v.  Dorrien  and 
Others. 

Whether  an      HTHIS  was  an  action  of  trover  for  certain  sugar  and 
indorsement  of         molasses,  and  for  an  indenture  of  lease.     The  de- 

the  dehvery  ^  .  ,       . 

checks  or  war-  claration  contained  counts,  laying  the  possession  in  the 

rants  of  the 

JVest  India  Docks  will  pass  the  property  in  the  goods  therein  mentioned  ? 

After  a  contract  for  the  sale  of  goods^  and  a  written  order  on  the  wharfinger  for 
delivery*  communicated  to  the  wharfinger,  and  assented  to  by  him,  though  no  actual 
transfer  be  made  in  his  books,  the  property  passes  to  the  vendee* 

A  banker  has  no  lien  on  muniments  casually  left  in  his  shop  after  he  has  refused 
to  advance  money  on  theoa  as  a  security, 

bank- 
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bankrupt  before  his  bankruptcy,  and  in  the  Plaintiflfs,        1817. 
a«  his  assignees,  afterwards.    The  Defendants  pleaded 
the  general  issue.     The  cause  was  tried  at  the  sittings  at 
GuildhaU,  after  JViVi%  term,  1816,  before  GOAsC.J.^ 
when  the  jury  found  a  verdict  for  the  PlkintifB,  da- 
mages 1 2,000/.,  subject  to  a  case.      On  4th  Felfniary^ 
1^14,  the  bankrupt  applied  to  the  Defendants,  who 
were  his   bankers,  to  advance  him  10,000/..  upon  his 
note  of  hand,  and  the  collateral  security  of  certain 
sugars,  then  lyin^  in  the  warehouses  of  the  West  India 
Dock  Company,  and  at  other  places.  The  Defendants, 
being  satisfied*  with  the  proposed  security,  agreed' to 
advance  the  10,000/.,  whereupon  a  note  of  hand  for  that 
sum  was  drawn,  and  signed  by  the  bankrupt,  and  deli- 
vered to  the  Defendants,  together  with  the  Dock  checks 
for  such  sugars,  which  were  all  duly  indorsed  by  the 
Bankrupt,  and  the  Defendants  thereupon  advanced  the 
I  o,ooo/.     Of  such  sugars,  part  were  afterwards  sold,  by 
mutual  consent,  and  the  net  proceeds  thereof  placed  to 
the  credit  of  the  bankrupt's  banking  account  with  the 
Defendants,  and  other  parts  thereof  were^  atthebank* 
rupt's  request,  exchanged  for  certain  quantities  of  mo- 
laslbi  then  lying  also  in  theDock  Company's  warehouses; 
and  the  Dock  checks  for  such  molasses  were  in  like 
manner  indorsed  by  the  bankrupt,  and  delivered  to  the 
Defendants.     The  bankrupt*s  said  note  of  hand  fell  due 
on  the  nth  February^  1815,  but  it  not  being  conve- 
nient to  him  then  to  pay  it,  the  Defendants,  at  hin 
request,  agreed  to  continue  their  said  advance  for  one 
month  longer,  upon  the  bankrupt's  renewed  note  of 
band  for  the  like  sum,  and  the  collateral  security  of 
certain  sugars  and  molasses  to  be  specified  on  the  .back 
of  such  renewed  note.     On  the  23d  Fehruory^  a  note 
of  hand  of  that  date,  for  payment  to  the  Defendants^  of 
10,000/.  at  one  month  afler  date^  value  received,  with 
interest^  and  expressing  that  certain  sugars  and  mo- 

T  4  lasses^, 
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lapses,  as  specified  on  the  backy  were  left  as  a  coUaleral 
security,  (the  numbers,  marks  of  the  cask,  and  other 
description  whereof  were  indorsed  on  the  not^}  w«s 
accordingly  drawn  and  signed  by  U^e  bankrupt,  and 
delivered  to  the  defendants,  together  with  the  Dock 
checks  for  the  last-mentioned  sugars  and  molfia^ea» 
which  checks  were  all  duly  indorsed  by  the  bankrupt 
The  only  naatters^  in  di^>ute  were  the  hogsheada, 
casks,  and  barrels  of  molasses,  referred  to  in  the 
four  dock  cbedcs,  whereof  copies  were  annexed 
to  the  case  (a),  and  ako  the  leaae  mentioned  in  the 
Plaintiff's  declaration.  On  the  2d  Marck^  r8 1 5,  the 
bankirupt  smpended  his  payments  in  b^aioew,  wbkh 
ctrcmpstance  was  not  known  to  the  Defendants  until 
the  4th^  when  they  were  iniormed  thereof  by  the  bank- 
rupt's atl^rney.  On  7th  M^rck^  the  Defendants  applied 


(a)  The  form  of  one  of  these    the   Dock   Comyi»ny»   i«  given 
dock  checks*  for  which  printed    below. 
blai^ES  are  picpued  and  kept  by 

This  is  to  certify,  that  the  nndermentioned  ordery  for  goods  de» 
poiitedin  warehonseNo.  of  The  ^<vf  Jniia  Dock  Cou^wny,  has 
this  day  been  lodged  widi  me. 


No.  of  I  WUiki 


Order. 


of 
Lots. 


Deacitp- 
t  ion  of 
Goods. 


s 


Ship. 


Matter- 


4 


nt 


I 


M 

00 

M 

■5-6 


By  whocn|(n 
gropted.  I  fsvom** 


o 


6 


Given  under  my  hand  this  4th  Feh,  X814. 
ffcjt  India  Dock  House> 

(Signed)        J,  T.  Bamiltoth  Clerk. 

N.B.  To  prevent  delay,  parties  lodging  orders  for  the  delivery  of 

gpod«9  at  the  Dock  House>  are  desired  to  present  at  the  sans*  tima 

tiijs  check  filled  up^  and  ready  for  insertion  of  the  number  of  the 

order>  and  the  clerk's  signature^  which  will  greatly  promote  dispatch* 

at 
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at  No.  3*  Dock  warehouse,  and  produced  two  of  the 
checks  so  deposited  by  the  bankrupt,  one  for  5 1  hogs- 
beads,  the  other  for   19  barrels;  which  checks,  wilb 
their  indorsements,  were  examined  by  the  wardbouae- 
keeper,  who,  after  comparing  them  with  the  Compaay'a 
books,  said  that  they  were  sufficient  for  the  delivery  of 
the  molasses.     The  duties  on  the  10  barrels  of  molasses 
being  paid,  they  were  deliFered  to  the  Defendants  on 
the  19th  of  March  J  but  the  doty  on  the  51  hogsheads 
not  being  paid,  they  remained  in  the  warehouses.     On 
7th  Marchj  the  Defendants^  clerk  likewise  applied  at 
No.  6,  warehouse,  producing  two  more  of  the  Dock 
checks,  one  for   1 29  casks,  the  other  for  20  casks  of 
the  molasses,  which  checks  were  in  like  manner  exa- 
mined>  and  compared  by  the  warehouse-keeper,  who 
also  said  that  they  were  sufficient  for  the  delivery  of  the. 
molasses,  but  the  duties  on  the  129  casks  and  20  casks 
not  being  then  paid,  the  delivery  of  them  was  not  re- 
quired, and  they  remained  in  the  warehouse.     On  the 
same  day,  the  Defendants'  clerk  applied  at  No.  10.  ware- 
house, producing  another  of  the  Dock  checks  for  52 
casks  of  the  molasses,  which  check  being  examined  and 
compared  by  the  warehouserkeeper,  he  answered,  that 
he  had  no  objection  to  the  delivery  of  the  molasses. 
The  duties  on  35  casks  (part  of  the  52  casks)  were  paid 
on  the  9th;  and  on  that  day,  the  35  casks  were  deliver- 
ed to  the  Defendants.      On  the  loth  March^  the  duties 
were  paid  by  the  Defendants  on  80  casks,  (part  of  the 
1 29  casks,)  and  on  the  following  morning  nth  Marth^ 
the  JDefendants  sent  carts  to  fetch  these  away;    but  the 
delivery  of  them  was  refused,  the  clerk,  who  was  sent  to 
receive  them,  being  told,  that  a  commission  of  bankrupt 
had  been  issued  against  Doorman^  and  that  no  more 
of  the  molasses  would  therefore  be  delivered  without 
the  consent  of  the  assignees.    No  application  was  ever 
made  by  the  Defendants  to  obtain  a  re-housing  of  any 
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of  the  sugars  and  molasses,  of  which  the  Dock  checks' 
were  so  indorsed,  and  delivered  to  them  on  the  4th  Jan. 
and  23d  i^^&  1 8 15,  nor  was  any  part  of  such  sugar 
and   molasses  transferred  into  the  Defendants*  name 
in  the  books  of  the  West  India  Dock  Company,  but  the 
whole^stood  and  remained  in  the  name  of  the  bankrupt. 
Some  months  previous  to  the  loth  of  March  1 815,  the 
bankrupt  applied  to  the  Defendants  with  the  lease 
mentioned  in  the  declaration,  and  requested  them  to 
advance  him  money  on  the  securi^  thereof,  which  they 
declined.     But  the  bankrupt  left  the  lease  with  the 
Defendants,  without  making  any  ddaration  of  the  pur- 
pose for  which  the  same  was  so  left,  and  the  lease  re- 
manied  in  the  possession  of  the  Defendants,  looser  and 
toiinclosed  in  any  cover,  from  that  time,  dpwn  to  the 
issuing  of  the  commission,  and  afterwards.    On  the 
toth  March  18 15,  a  commission  of  bankrupt  was  duly 
awarded   and  issued  against  Doorman,  on  an  act  of 
bankruptcy  committed  by  him  on  8th  March,  but  of 
which  act  of  bankruptcy  the  Defendants  had  no  know- 
ledge, nor  had  received  any  information  thereof,  until 
after  the  issuing  the  commission,  and  on  10th  March 
a  provisional  assignment  was  made  to  «7.  Billing,  who 
on  the  same  day  gave  notice  to  the  West  India  Dock 
.  Company  of  such  commission  and  assignment    On  25th 
March,  an  assignment  was  made  to  the  !Plaintiffs ;  on 
» 26th  March,   the  bankrupt's   said   renewed    note    for 
io,oooZ.  fell  due,  and  was  not  paid,  nor  has  the  amount 
thereof  been  since  reduced,  save  as  hereinafter  men- 
tioned.    In  pursuance  of  a  mutual  agr.eement  between 
the  parties,  the  lease  has  been  sold  by  the  Plaintiffs 
for  the  net  sum  of  121 8/.,  and  the  molosses  by  the 
Defendants,  for  the  net  sum  of  1144/.  25.  $d.,  which 
sums  are  to  be  accounted  for  by  the  parties  respectively, 
according  as  the  verdict  shall  be  finally  settled  in  the 

above 


IN  TIIE  FlFTY-SETKNTH  YeAR  OF  GEORGE  III. 


283 


above  cause.  At  the  time  of  issuing  the  commission, 
there  appeared  upon  the  face  of  the  bankrupt's  banking 
account  with  the  Defendants,  to  be  a  balance  86($/«.is« 
in  &vour  of  the  bankrupt ;  but  in  such  account  was  not 
included  the  amount  of  the  bankrupt's  unpaid  note  of 
iOi.ooo/.  of  the  23d  February  1815  so  received  by  them 
as  aforesaid.  After  debiting  the  banking  account  with 
the  unpaid  note  of  io,ooo/.,  and  with  certain  payments 
since  made  by  the  Defendants,  and  after  crediting  it 
with  monies  since  received  by  them- in  respect  of  the 
said  collateral  securities,  there  was  and  is  a  final  ba- 
lance due  to  the  Defendants  from  the  bankrupt's  estate 
of  3,499/.  15.  lie/.,  for  which  balance,  or  any  part 
thereof,  they  held  no  security  whatsoever,  nor  did  they 
possess  any  claims  in  respect  thereof  other  than  thdr 
claims  upon  the  net  proceeds  of  the  lease,  and  the 
dividends  which  might  be  payable  under  the  com- 
mission in  respect  of  their  final  balance,  or  of  some 
part  thereof,  the  net  proceeds  of  the  molasses  so  sold 
by  them  under  the  said  agreement,  being  comprehend^ 
in  the  said  final  balance  of  3,499/.  is.  \id*  The 
molasses  and  lease  in  question  having  been  disposed  of 
by  mutual  consent,  prior  to  the  commenc^nant  of  the 
action,  such  disposition  thereof  was  to  be  considered  as 
equivalent  to  a  demand  and  refusaL  The  questidhs  for 
the  c^inioa  of  the  Court  were,  whether  the  PlaintiA 
were  entitled  to  recover  for  the  molasses,  or  any  and 
what  part  thereof,  in  this  action;  and  whether  they 
were  entitled  to  recover  for  the  lea«e.  If  the  PlaiA« 
tifis  were  entitled  to  retain  the  verdict,  the  amount  of 
the  damages  was  to  be  settled  according  to  the  rule 
which  the  Court  should  pronounce.  If  not,  a  nonsuit 
was  to  be  entered. 


I8I7. 
Lucas 

V. 

DoaBim; 


Best  Serjt.,  for  the  Plaintiffs,  stated  that  in  this  case 
the  efifect  of  the  Dock  warrants  would  be  discussed^   In 
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1817-  the  case  of  Zwinger  v.  Samuda  (a)  the  DefiEndant  had 
made  another  persoa  bis  agent,  for  the  purpose  of  de- 
livering the  Dock  warrantSi  therefore,  beyond  all  q^iet- 
tion,  he  could  not  afterwards  rescind  the  act  of  that 
agent,  and  upon  that  ground  it  was  that  the  Court  had 
decided.  Tliere  the  rights  of  a  third  persc^n  inter- 
vened. This  is  a  mere  pledge  of  personal  propierty, 
and  it  is  clear  law,  that  a  pledge  of  personal  chattels  is 
yoidy  uidess  accompanied  with  actual  delivery.  Heile 
was  no  delivery.  The  notice  to  the  Dock  Company^ 
though  given  before  the  act  of  bankruptcy,  cannot  vary 
the  operation  of  the  transaction.  Nothing  was  done  to 
reduce  the  propert?y  into  the  Defendants'  possesnon. 
The  caae  of  Harmun  v.  Anderson  {h\  if  duly  attended  tc>, 
li  fiiyourable  to  the  Plaintiff.  Lord  EUenhorongh  says, 
^  the  goods  having  been  transferred  into  the  name  of  the 
pofchaser,  from  that  moment  the  Defendants  became 
trustees  for  the  purchaser^  and  diere  was  an  executed 
delivery  as  much  as  if  tiie  goods  bad  been  delivered 
into  his  own  hands  ;*'  that  was  necessaiy  to  have  been 
done  h^e^  which  waa  doine  in  fjbnium  v^  Andersons 
namely,  that  brfore  the  bankruptcy  the  Defendants 
should  have  gone  to  the  wharfinger,  and  had  the  goods 
registered  in  their  own  name.  The  mere  dock-warrant 
caaaot,  in  point  of  law,  pass  the  pr^riy  by  indorse^ 
mHit  If^  however,  the  case  should  turn  on  this  point, 
the  Plaintiff  prays  the  case  may  be  made  a  special  ver- 
dict. But  if  this  symbolical  ddivery  be  any  delivery 
at  all,  it  is  yet  only  symbolical^  and  the  goods  wer^  as 
to  all  the  world,  in  the  apparent  order  aitd  dispoisitioii 
o^  the  bankrupt,  within  the  statute  0,1,  Jac.  i.  c.  19. 
^11.  If,  after  giving  over  to  the  Defendants  these 
dock  warrants,  the  bankrupt  had  ofiered  to  sdl  tb^se 
goods,  if  the  purchaser  had  looked  into  the  Dodc  Cmn* 
pany's  books,  he  would  have  found  these  goods  still  en- 
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tered  ia  tfa»  bankrupt's  name;  and  though,  by  further 
enquiry,  perhaps,  he  might  learn  the  farther  facts,  yet 
that  entry  is  enough  to  give  the  bankrupt  a  creilitr  It 
is  not  necessary,  aco(»rding  to  Home  v.  Baker  (a),  that 
the  bankrupt  nhould  have  the  absolute  right  to  sell ;  it 
is  Plough,  if  he  has  ^e  ftpparent  right ;  and  although 
in  that  case  the  goods  were  in  the  bankrupt's  own 
hous^  and  here  they  are  in  a  oonunon  warehouse^  yet 
that  makes  no  solid  distinction,  for  this  warehouse  is 
every  man's  own  house,  so  long  as  the  goods  are  booked 
in  his  name»  The  case  of  a  bill  of  lading  was  deddied 
on  the  special  usage  of  merchants,  found  by  a  jury* 
In  Gordon  v.  East  India  Company  (6),  Cameron  afi^igned 
by  deed-poll  to  Tajfkir  his  privili^  of  private  trade  on 
board  a  Company's  ship ;  (a  deed-poll  is  at  least  as 
good  a  conveyance  as  this  warrant;)it  was  held  thai  no 
property  passed.  Lord  Ket^fon  says  ^^  In  this  case 
there  were  no  documents  which  the  party  could  cany  to 
market  for  the  purpose  of  making  a  transfer  of  these 
goods."  There  was  less  reason  for  the  decssion  tfaer^ 
than  exisits  in  this  case,  for  there  Trnflor  was  guilty  of  no 
laches :  he  could  not  get  the  property  transferred  into 
his  own  name;  here  the  Defendant  could  have  gotten 
it  transferred,  but  did  not*  In  TAaekikwaite  v.  Codr{c) 
the  judgment  of  Man^lM  C.  J.  is  extremely  applicable. 
Here  ^<  no  one  could  perceive  or  know  that  these  goods 
were  not  the  property  of  the  pawnor."  In  the  case  of 
Home  V.  Baker  {d)  enquiry  would  have  disclosed  the 
whole;  but  it  was  held  not  to  be  sufficient  that  the  fact 
might  peiBsibiy  be  discovered  by  enquiry. 


1817. 


Pdl  Serjt,  contrd^    As  new  circumstances  and  sub- 

■ 

ject  mattors  arise,  the  Courts  will  apply  to  them  the 
principles  of  the  known  law.    These  dock  warrants  are 


(a)  9  Eajtf  %i§, 
(6)  7  TermB£p*%%Z* 


(c)  AntCf  lll»4Z4* 
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1 8 1 7.       in  the  nature  of  a  public  instrument    It  is  not  enough 
to  say  that  persons  requiring  may  see  an  eatxy  in  the 
dock  bodes :  the  Dock  Ck)mpany  give  to  the  owner  an 
insjtrument  of  a  higher  nature  than  the  entry  in  their 
books,  and  it  is  by  the  transfer  of  that  instrument  that 
the  prqperty  ought  to  pass.    It  would  impose  giieyous 
shackles  on  the  commerce  of  the  country,  if  persons 
were  forced  to  examine  the  Dock  Company's  books,  in 
order  to  see  whether  the  goods  are  warehoused  in  the 
vendor's  name.      No  mischief  has  resulted  from  the 
doctrine  of  lAckiartvw  v.  Mason  for  30  years,  and  the 
Defenda,nt  seeks  to  put  these  dock  warrants  on  the 
same  ground  as  bills  of -lading.    The  case  of  Spear  v. 
Trovers  (a)  is  decisive.      There  it,.is  expressly  fiwind 
that    the.  Defendants    had   paid   rent   down   to   the 
time    of  the    bankruptcy.      Here,    though    it    does 
not  appear  on  the  cas^  the  warehouse-rent  has  been 
paid  by  the  Defendants.     Gibbs  C.  J.  there  says,  '*  1 
think  the  Defendants  had  no  right  to  stop  these  goods : 
they  had  been  paid  for  them.     I  am  of  opinion  that 
the  Plaintiff  to  whom  the  certificate  was  transferred 
for  a  valuable  consideration,   is  entitled  to  recover.'* 
And  the  gtotlemen  of  the  qiecial  jury  observed,  that  in 
practice  the  indorsed  dock  warrants  and  certificates  are 
handed  from  seller  to  buyer,  as  a  complete  transfer  of 
the  goods.     It  is  required  by  the  statute  21  Joe*  i.  c.  19. 
that  persons  becoming  bankrupt  should  have  the  pro- 
perty in    their    possession,    order,    and    disposition; 
and  the  Plainti&'  counsel  has  cited  no  case  in  which 
goods  not  being  in  the  actual  possession  of  the  bank- 
rupt,  he  has  been  deemed  to  have  the  order   and 
disposition  of  them,   ^ere  the  bankrupt  has  not  the 
possession ;  and  they  are  not  in  his  order  and  dispo- 
sition, for  he  could  not  have  the  order  and  disposition, 
unless  he  had  the  dock  warrant;    and  that  he  had 

parted 
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parted  with,  '^rheca^of  Gordon  y.  East  India  Compam/  1817- 
is  Dot  like  this :  the  instrument  made  use  of  in  that 
case  was  of  a  private  nature,  this  is  the  case  of  an  in* 
strument,  not  indeed  of  a  public  nature,  but  qud  in  the 
nature  of  a  deed  of  a  public  nature.  Tkacktkaoaite  y. 
Cock  is  not  to  the  point.  Clearly  a  custom  of  the  hop*> 
mei'chants  could  not  contravene  the  statute  of  2i  Joe.  i. 
Next,  as  to  the  lease.  The  bankrupt  left  it  with  the 
Defendants  without  any  declaration  made  by  him  of 
the^urpose  for  which  the  lease  was  left.  A  banker  has  a 
lien  for  his  general  balance  upon  all  papers  and  secHrities 
of  the  customer. 

Best  in  reply.    The  case  of  Spear  v.  Travers  is  in- 
applicable.   It  was  decided  on  no  such  ground  as  is 
supposed.     Gibbs  C.  J.  puts  it  upon  the  gross  fraud* 
He  says,  <*  I  think  the  Defendants  had  no  right  to  stop 
these  goods.    'They  had  been  paid  for  them.     This:  is 
an  improper  attempt  on  their  parts  to  assist  Mea^. 
They  have  not  got  possession  of  the  goods  in  thejexi^r- 
cise  of  any  right  to  stop  in  transitu,  but  by  a  falsehood*^ 
The  decision  proceeds  upon  the  ground,  that  the  fraud 
of  the  transaction  rendered  it  void.     The  special  jury 
certainly  mentioned  the  practice.     The  usage  of  mer- 
chants is  undoubtedly  part  of  the  law  of  the  land ;  but 
these  ephemeral  practices  are  not;  and  the  distinction 
stands  upon  great  authority.     For,  in  Lickbarrow  v. 
Mason,  as  I  have  heard,  the  Plaintiff's  counsel  prayed 
X#ord  Kenyon  to  put  it  to  the  jury,  what  was  the  prac- 
tice :  that  learned  judge  refused,  and  persisted  in  putting 
to  them  the  question  what  was  the  usage;  and  afterwards,, 
addressing  himself  to  the  counsel,  he  said,  <<  Where 
is  your  bill  of  exceptions  ?'  The  jury  there  found  the 
immemorial  usage,  but  here,  the  jury  go  not  further 
than  the  practice,  which  there  the  Plaintiff's  counsel 
thought  arguable.     In  the  statute  of  21  Jac.i.  is  the 

expres- 
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1817.  expression,  <<  whereof  tbey  shall  be  reputed  owners  2" 
an  ^iparent  owner  and  a  reputed  owner  are  nmch 
aMke.  It,  to  eommon  obsertation,  the  property  appears 
to  be  in  the  ownership  of  the  bankrupt,  it  suflSoeB  to 
bring  it  within  the  statute.  The  Court  will  So  tifflly 
the  old  law,  as  to  provide  for  new  cases*  Sinee  the 
estabibhment  of  these  docks^  all  men  are  MagtA  to 
keep  their  goods  tbere^  bat  though  they  are  kept  thcN^ 
every  bale  has  an  ear-mariL :  every  one  ^o  pnsiss  by 
the  goods  can  find  to  whom  they  beloi^,  by  io^eetkm 
6f  Ibe  Dock  Company's  books,  without  any  fise.  The 
Court,  therefore,  will  make  no  di£ferenee  between  thie 
dock  and  private  warehouses.  In  this  view  all  the 
csiies  cited  for  the  Plaintiff  apply,  but  particubrly  that 
of  Oord^  V.  the  iESa5#  JikUz  Company.  There  Ae  goods 
were'ltt  the  Company's  warehouse :  lY^flor  coidd  have 
no  other  possession  than  by  giving  notice  to  di9  Easi 
IttdiM  Company,  which  he  might  have  done :  this  case 
is  to  much  the  stronger  for  the  Plaintift  The  property 
is  ket  to  the  Defendants  by  their  n^Mgtnoe  in  omitting 
to  fasfm  it  transferred  into  their  own  name. 

f 

Dallas  J.  If  I  could  myself  entertain  die  kast 
degree  of  doubt,  I  should  wish  this  case  t6  go  to  a 
second  argument,  but  I  entertain  no  doubt  on  it  what* 
ever.  The  &ct8  are^  that  the  bankrupt  allies  to  the 
Defendants,  who  are  bankers,  to  discount  for  him  a 
note  for  io,coo&  on  the  security  of  these  sugars^  and 
they  receive  an  assignment  of  the  Doek  warrants. 
/lYte  Defendants  are  nnaUe  to  pay,  sind  the  bankers 
consent  to  renew  the  note  for  another  moiith:  an 
act  of  bankruptcy  takes  place  on  the  8th  of  Martk  : 
notice  of  the  transfer  was  given  to  the  Dock  Com* 
pany  on  the  7th,  the  day  before  the  bankruptcy.  If, 
therefore,  there  was  any  complete  delivery,  there  was  a 
deliveiy  to  the  Defaidants  before  the  bankruptcy. 

II  And 
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And  there  is  tbw  further  fiict :  the  clerk  of  the  Dock 

ComiMmy,  on  the  dock  warrant  being  exhibited  lo  biaii 

9My9f  ^*  this  will  auftce.'*     Therefore  I  must  take  iCf 

that  the  Dock  Company,   through  their  agmt,  had     Doaanai; 

notice  of  the  transfer;  and  though  nothing  was  done  in 

consequence  of  that  notice,  yet  it  falls  within  the  case 

in  Campb.  where  Lord  EUenbofxmgh  held,  that  the  mere 

giving  notice  to  the  wharfinger,  without  anything  done 

thereon,  was  effectire  to  complete  the  transfer  of  pro* 

perty.     It  is  not  necessary  in  this  case  tp  deddc^ 

whether  an  indorsement  of  the  dock  warrant  will  past 

the  property,  and  though  I  diould  feel  no  doubt  in 

deciding  the  general  question,  yet  I  hold  it  more 

prudent  in  this  case  to  abstain.     This  is  also  die* 

tinguishable  from  every  other  case,  except  the  case  of 

Spear  v.  Trovers,  and  Harmon  v.  Anderton,  decided  by 

Lord  EUetiboroygh  and  the  Court  <^  Kitif^s  BemJL 

There  are  two  parts  in  the  last  mentioned  case,  and 

though   Lord  EUenboreugh  C  J.  did  say  at  the  trial 

that  the  transfer  in  the  books  passed  the  proper^,  yet 

he  afbrwards  says,  <<  The  deliveiy  note  was  suflkknt^ 

without  any  actual  transfer  being  made  in  their  books.'' 

Spear  v.  Travers  is  valuable  for  two  purposes:  first,  it 

shews  what  Gibbs  C.  J.  held,  respecting  the  operatioaL 

of  these  dock  warrants ;  secondly,  it  shews  that  a  qiedal 

jury  have  expressed  an  opinion  upon  the  subject,     llie 

si^^ars  must  be  deposited  witii  the  Dock  Company  for 

securing  the  duties.    The  warrant  itself  contains  a  form 

of  indorsement     What  can  be  stronger  to  shew  the 

intention  of  tiie  parties,  that  the  property  should  pass 

by  indorsonent,  than  the  form  of  indorsement  put  on 

it  in  the  original  making  of  the  instrument?  In  Lem^ 

priere  v.  Pasley{a)j  AshuniJ*  lays  down,    that   the 

assigneea  must  be  alBSscted  with  the  same  equities  aa  llie 

{a)  %  Term  Rep*  491. 
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DORRIEN. 


bankrupt ;  and  as  a  banker  would  have  a  lien  againal 
the  bankrupt,  so  has  he  against  the  assignees.  But  it 
is  said,  the  property  itself  must  be  actually  delivered, 
and  cannot  pass  by  delivery  of  the  securities.  The 
general  rule  is  this:  if  the  bankrupt  indorses  the  bill 
of  Jading  of  a  ship  at  sea,  the  property  passes.  The 
reason  is  given  in  Lenqniere  v.  Padey^  viz.  that  the 
beneficial  interest  is  in  the  creditor,  though  the  legal 
estate  is  in  the  bankrupt.  How  can  it  be  said,  that 
where  the  property,  by  its  nature,  is  to  pass  from  hand 
to  hand  by  the  assignment  of  the  document  which  is 
the  title  deed  of  the  property,  there  it  shall  not  pass 
by  indorsement  of  these  dock  warrants.  Here  too  is 
proved  a  notice,  and  actual  assent  by  the  clerk  of  the 
Dock  G>mpany,  saying  *^  all  was  right."    The  second 

point  is  decided  by  the  first.  It  does  not  appear  to  be 
possH)Ie  that  it  *can  be  seriously  contended  that  these 
goods  were  in  the  order  or  disposition  of  the  bankrupt. 
The  prhiciple  of  that  statute  of  Jac.  i.  is,  that  mere 
possession  of  goods  is  the  first  proof  of  property,  and  the 
holder  gets  credit  accordingly;  and  he  who  trusts  a 
t)ankrupt  with  the  possession  will  abide  the  event  ac- 
cordingly. But  here  the  bankrupt  had  neither  the 
actual  nor  the  legal  possession.  But  suppose  he  had 
a  legal  possession,  was  the  property  that  of  which  he 
•was  the  reputed  owner  ?  If,  after  borrowing  the  first 
'io,oeo/.,  he  had  gone  to  another  banker,  to  borrow 
more,  he  could  not  have  done  it,  without  indorsing  the 
dock  warrant  to  the  lender,  and  that  he  had  not  to 
produce.  I  have  been  several  times  stopped  by  a 
special  jury,  they  being  satisfied  that  the  goods  pass 
from  hand  to  hand  by  indorsement  of  these  instru- 
ments. All  special  juries  cry  out  with  one  voice,  that 
4he  practice  is,  that  the  produce  lodged  in  the  docks 
is  transferred  by  indorsing  aver  the  certificates  and 
^lock  warrants,  and  therefore  there  is  no  reputed  owner^ 

15  if 
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if  be  does  not  produce  his  certificate.  The  case  of  the 
dyer's  plant,  Bryson  v.  Wylie{a\  is  not  applicable. 
Nor  is  that  of  Taylor  v.  The  East  India  Compamf. 
That  case  is  expressly  the  reverse,  for  no  transfer  could 
be  made  in  the  bocdu  of  the  East  India  Company :  it 
was  a  breach  of  their  regulations  for  Cameron  to  part 
with  that  privilege  at  all;  therefore  taking  this  either 
on  the  justice  <^the  case^  or  on  the  law  of  the  case,  the 
Plaintifi  are  entitled  to  recover. 


1817* 
Lucas 

v. 
DORRUEN* 


Park  J.  Notwithstanding  the  present  state  of  the 
Court  {b)j  and  the  importance  of  this  question,  and  the 
quantity  of  property  depending  on  it,  it  would  be  im- 
proper for  me  to  entertain  a  doubt,  in  a  case  where 
there  is  no  ground  for  doubt  at  all.  It  was  argued  by 
the  counsel  for  the  Plaintiff,  that  the  apparent  owner- 
ship remained  with  the  bankrupt,  but  I  know  not  what 
more  the  bankrupt  could  do  to  divest  himself  of  the 
possession,  than  he  did.  For  the  bankrupt  gives  an 
order  to  the  Dock  Company  for  delivery  of  the  whole, 
and  the  Defendants  did  get  possession  of  two  parcels  of 
these  goods,  which  actually  were  delivered.  There- 
fore the  banki'upt  had  done  all  that  depended  on  him. 
I  give  great  weight  to  the  inconvenience  which  the  De- 
fendant's counsel  relies  on,  that  it  would  be  dreadful,  if 
a  merchant  had  to  go  down  to  the  dock  ten  or  twenty 
times  in  a  day  to  see  to  transfers  of  these  goods.  No 
man  living  would  have  purchased  these  goods,  unless 
the  dock  warrants  had  been  produced  :  they  were  the 
key  of  this  property.  All  the  cases  are  distinguish- 
able :  in  every  one  of  them  there  was  a  possession, 
which  there  is  not  here.  Was  there  a  delivery  here  ? 
If  not,  wherrfore  did  the  assignees  bring  their  action  of 

(a)  1  JBas.&  Pull.  83.  n.  {h)  Gi^^  C.J.  being  disabled» 
S.  C.  CoUc*%  Bankrupt  Laws,  by  terere  indisposition,  firom  at- 
3d  edit  417.  tending  the  Ck>uit  durmg  this 

term. 

U  2  trover  ? 
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trover?  In  most  cases  the  assignees  have  been  the 
holders  of  the  property,  and  the  party  who  oontoids 
that  the  transfer  has  not  been  completed,  has  sued  td  re- 
cover it  back ;  here  the  action  is  brought  to  enfinroe  the 
'Completion.  Without  infringing  on  the  stat.  21  Jac.  i. 
in  the  least  respect,  and  supporting  all  the  cases  thstt 
have  been  cited  to-day,  we  must  hold  that  this  property 
passed  to  the  Defendants.  There  is  no  lien  on  the 
lease,  which  was  casually  left  in  the  Defendant's  pos- 
session. 


BuRROUGU  J.  There  is  not  a  question  as  to  the 
lease.  The  case  states  that  the  bankrupt  applied  to 
borrow  mon^  on  it,  which  the  Defendants  declined  to 
lend :  a  court  of  equity,  therefore^  never  would  have 
deemed  this  a  security  for  money.  It  was  left  in  the 
Defendant's  banking-house  by  mistake,  and  the  Defend- 
ant's possession  of  it  is  explained.  As  to  the  other  part 
of  ihc  case,  I  have  no  doubt  but  that  the  property  is  in 
the  Defendants.  This  instrument  is  perfectly  well 
known  to  all  traders,  and  it  also  known  to  them  that 
the  goods  pass  by  indorsement  of  it,  and  there  is  no 
reason  why  they  should  not:  it  is  a  transfer  of  a 
mere  chattel,  and  there  is  no  reason  why  an  order  for 
delivery  of  the  goods  not  pass  the  property.  I  should 
have  thought,  independently  of  the  notice  to  the 
Dock  Company,  that  the  property  was  transferred 
by  the  mere  indorsement  for  a  valuable  consider- 
ation. One  circumstance  is  important,  as  clothing 
the  party  with  the  actual  possession  of  the  goods, 
that  the  warehouse-keeper  declared  the  orders  sufficient 
for  the  delivery  of  the  goods,  and  delivered  a  part  of 
them.  This  is  a  question  between  two  original  parties, 
and  not  between  an  indorsee  and  another.  As  to  the 
statute  otJameSi  the  goods  must  be  by  the  consent  and 
permission  of  the  true  owner,  in  the  order  and  disposi- 
tion 
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turn  of  the  bankrupt  It  i$  Impossible  to  believe,  that 
on  the  .8th,  these  goods  were  in  the  possession  of  the 
bankrupt,  with  the  consent  and  permission  of  the  De- 
fendants. The  moment  that  notice  was  given  to  the 
Dock  Company,  they  were  converted  into  trustees  for 
the  Defendants,  if  it  be  necessary  so  to  contend ;  but  it 
is  not  nteessary  to  go  so  far,  for  the  statute  points  to  an 
actual  possession.  In  Home  v.  Bakery  there  was  the 
actual  possession,  and  the  goods  were  used  in  his  trade 
of  a  distiller.  Bryson  v.  Wylie  (a)  was  decided  upon  the 
ground  that  it  was  a  fraudulent  trick.  Had  the  bank, 
rupt  here  the  power  of  alteration  or  disposition  of  these 
goods ?  How  could  he  transfer  them?  No  man  in  the 
city  of  London  would  have  bought  these  goods  without 
seeing  the  dock-warrant.  It  was  not,  in  the  nature  of 
things,  possible  that  the  bankrupt  should  sell  or  dispose 
of  them.  In  the  case  of  Gordon  v.  The  East  India 
Company^  no  alteration  could  be  made  in  the  books  of 
that  company,  and  Cameron  was  acting  in  disobedience 
to  their  orders,  which  he  was  bound  to  obey:  therefore 
his  act  was  a  iraud  on  the  Company,  and  the  case  mainly 
turned  upon  that  circumstance.  I  know  not  whether 
these  instruments  were  in  use  at  the  time  when  the  case 
of  Gordon  v.  The  East  India  Company  was  decided : 
but  Lord  Kenyan  C.  J.  relies  there»  on  the  absence  of  a 
document  which  Taylor  could  have  carried  to  market  for 
the  purpose  of  disposing  of  that  prq)erty.  Here  is  that 
document.  What  Mansfield  C.  J.  says  in  Thacktkwaite 
V.  Cocky  is  material  to  the  present  case,  {b)  He  says, 
<<  there  is  not  such  a  clear,  distinct,  and  precise  custom 
proved  as  would  enable  others  to  see  that  these  may  not 
be  the  hops  of  the  possessor.''  Here  subsists,  I  will  not 
cdl  it  a  custom,  but  so  clear  an  understanding  of  the 


181 7. 


Lucas 

DORRIEK. 


'  (<t)  CMk^s  Bankhipt  Lawsi 
3d  edit.  417.       z  B94,  ti  Pull. 

U  3 


(h)  Antey  ni.  49Z« 


trader 
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181 7.  trade,  that  this  instrument  by  indorsement  would  pass 
the  property,  that  every  one  may  see  that  they  are  no 
longer  the  property  of  the  bankrupt,  who  has  ceased  to 
possess  this  document.  The  Defendants  are  therefore 
entitled  to  our  judgment  on  this  part  of  the  case, 
though  not  on  the  other. 

Judgment  for  the  Plaintiff  for  1218/. 


Feb.A»        King  and  Others,    Assignees  of  Waine,  a 

Bankrupt,  v.  Bridges* 

« 

The  Court  will  A  RULE  had  been  obtained  by  Best  Serjt  for  stay- 
not  compel  the  jjjg  proceedings  in  this,  which  was  an  action 
right  between  against  the  sherifl^  until  the  sheriff  was  indemnified  to 
two  conflictiiig  the  satisfaction  of  the  prothonotary.  The  sheriff  hav- 
coin»d  the  ^°8  ^^  ^^  December  taken  the  goods  of  Mainej 
party  luing       under  an  execution  delivered  to  him  on  the  fourth  at  the 

J  '  to  in-  ^  gyj^  ^f  Flower  J  received  from  the  PlaintiiK  a  notice 
demnify  him* 

of  Maine*s  bankruptcy,  and  that  the  Defendant  must 

desist ;  in  consequence  whereof  he  applied  to  JFJower 

for  an  indemnity,  if  he  should  persbt :  Flower  refusing 

this,  he  applied  to  the  Plaintifis  to  indemnify  him  if  he 

would  return  nulla  bonoj  which  the  Plaintifis  in  like 

manner  refused.     The  Plaintiffe  had  now  brought  an 

action  against  the  sheriff  for  the  value  of  the  goods, 

which  he  had  in  the  mean  time  sold,  and  the  proceeds 

whereof  he  offered  to  pay  over  to  them  upon  receiviiig 

a  proper  indemnity. 

Onslow  Seijt.  upon  these  facts  shewed  cause;  and 
Best  supported  his  rule,  which  the  G>urt  made 

Absolute* 
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ft  % 

Wilson  and  Others,  Assignees  of  Clarke,  a       Feb\sr 
Bankrupt,  and  Another,  v.  Hart. 

•'THIS  was  an' action' brought  to  recover  the  price  of  The  statute  of 

certain  wool  alleired  to  have  been  sold  by  Clarke^  frauds  does  not 
»    r        1      •  /•  exclude  parol 

before  be  became  a  bankrupt,  to  the  Defendant ;  and  evidence  that 

upon  the  trial  of  the  cause  at  Guildhall^  at  the  sittings  *  ^*"  ^®°' 
after  Trinity  term  i8i<J,  before  Gibbs  C.  J.,  the   facts  tale  of  goods, 
appeared  to  be  these :  —  The  Defendant,  who  was  a  purporting  to 
clothier,  had  had  previous  deah'ngs  with  lUed^  a  Black-  ^  ^'jt^it 
iDell'Hall  factor,  who  was  indebted  to  him ;  and  Reed  seller,  and  £. 
had  had  previous  dealings  with  Wilkins^  a  wciol-broker,  the  buyer,  was,, 
who  had  in  his  hands  for  sale  some  wool  of  Clarke  and  made  by  him 
Gray^  who  were  partners.    Reed  being  pressed  for  pay-  ^^J  »•  ag«nt 
ment  of  his  debt  by  the  Defendant,  who  wanted  wool,  ^^^\ 
told  him  he  thought  he  could  get  credit  for  wool,  and, 
in  the  absence  of  the  Defendant,  informed  Wilkins,  that 
he  was  commissioned  by  the  Defendant  to  purchase  some 
wool,  for  doing  which  he  was  to  have  only  a  penny  per 
pound  commission.  The  Defendant  soon  after,  and  three 
or  four  days  before  the  sale,  went  to  JVilkin^s  warehouse, 
examined  the  wools,  enquired  the  price,  said  it  amounted 
to  a  very  large  sum,    and   asked    whether   the  pay- 
ment could  not  be  divided,  fixed  his  own  time  for 
payment  of  it,  superintended  the  weighing  of  a  part, 
directed  the  wool  to  be  delivered  at  the  Kennel  wharf^ 
and  received  it  there.    fVtlkins  swore  he  thought  he  was 
selling  to  Reed  for  the  Defendant,  and  did  not  know 
that  Reed  was  buying  for  himself  in  order  to  sell  to  the 
Defendant    A  contract-note  was  sent  two  days  after 
by  Wilkins  to  Reed:  it  was  seen  by  the   Defendant^ 
who  was  at  Reed^s  counting-house,  and  said  to  Wilkins 
thereon,  <<  You  brokers  are  in  a  great  hurry  to  send  in 

U  4  youK- 


Wilson 
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181 7.  your  contract-notes."  Beed  paid  for  the  wool  by  two 
bills  of  500/.  each,  drawn  by  Clarke  on  JReed^  and  cor- 
responding in  amount  with  the  price  of  the  wool.    The 

Hart.  bought  note  which  WiUeins  drew  up  ^d  sent  to  Reed  was 
as  follows:  —  "  Mr.  R.  Reed ;  I  have  bought  of  Mr.  G. 
Clarke^  for  your  account,  thirty  bags  of  Spanish  WO0I5  viz. 
twenty  bags,  (stating  their  marks),  at  6s.  Zd.  per  lb.;  ten, 
(stating  their  marks,)  at  6s.  6d.  per  lb.,  tare  and  draft 
1 1  lbs.  per  cwt.,  to  be  paid  for  by  W.  Hart  and  Co. 
IhUs  at  two  months'  date  from  six  months;  twenty-one 
<Iay8  allowed  to  weigh  one-half,  and  thirty-five  days  al- 
lowed to  weigh  the  remainder.  Juh/  10.  1813.  John 
WilkinsJ'  It  also  contained  another  item  of  five  bag& 
of  wool,  which  the  Plaintiffs  bad  sold  to  Reed  a  few 
dsn^  before^  and  with  which  the  Defendant  was  in  no 
req)ect  concerned.  The  invoice  sent  in  debited  Reedy 
and  corresponded  with  this  bought  note.  WUhins  stated 
that  he  did  not  charge  Reed  any  commission  for  pur- 
chasing these  wools,  because  he  understood  from  him, 
that  he  was  to  receive  from  the  Defendant  a  commission 
of  only  id  per  lb.  thereof.  He  would  not  have  credited 
Reed  to  such  an  amount.  The  bills  were  said  to  be  bills 
which  Reed  had  accepted  for  the  Plaintifi^s  accommoda- 
tion, and  that  the  reason  why  they  tallied  in  amount 
with  the  price  of  the  wool,  was,  that  the  Defendant's 
payment  for  the  wool,  which  would  pass  through  Reed^s 
hands  would  precisely  meet  the  exigency  of  these  bills. 
For  the  Defendant  it  was  contended,  that  these  goods 
were  sold  to  Reed^  and  not  to  the  Defendant;  and  Reed, 
being  examined  as  a  witness,  stated  that  he  was  not  a 
broker,  but  a  merchant,  though  he  on  cross-examination 
julmitted,  he  had  sometimes  acted  as  a  broker ;  that  he 
bought  these  wools  on  his  own  account,  and  was  fr-ee  to 
sell  them  to  whom  he  pleased,  and  that  the  Defendant 
was  under  no  contract  to  purchase  them  of  him ;  that 

he 
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he  had  never  told  WWdns  that  he  was  buying  them  aa        1817* 
agent  for  the  Defendant :  he  had  no  authority  from,  the 
defendant  to  purchase  for  his  credit,  or  to  give  his  bills ; 
that  he  had  communicated  to  WiUcins  his  intention  of 
purchasing  these  goods  of  Clarke  on  credit,  in  order 
therewith  to  discharge  his  debt  to  the  Defendant.    Reed 
having  stopped  payment  a  short  time  before  the  price 
of  the  wool  became  payable,  the  Plaintiffs  then  first 
applied  to  the  Defendant  for  payment     GUbs  C.J. 
told  the  jury,  that  the  question  for  them  was,  whether 
this  was,  in  substance,  a  sale  to  the  Defendant,  or  to 
Reed.     He  thought  it  was  a  sale  to  Reed.     If  th^ 
thought  this  was  a  fraud  between  the  Defendant  and 
Reedj  who  intended  to  get  these  goods  for  the  Defend- 
antt  and  to  enable  Reed  to  pay  his  debt  to  the  Defend- 
ant with  Clarki^s  wool ;  and  if  the  Defendant,  by  bis 
own  conduct,  gave  the  seller  reason  to  think  Reed  was 
buying  for  him,  tlic  Defendant,  they  might  find  for  the 
Plaintiff;  but  he  pointed  out  to  the  jury,  that  all  the 
circumstances  were  known  to  all  parties,  when  they 
made  the  written  contract,  and  therefore  the  greater 
credit  was  to  be  given  to  the  written  documents,  which 
could  not  deceive.      They  favoured  the  Defendant's 
case:  but  if  the  jury  thought  that  the  Defendant  had 
all  i|long  intermeddled  with  the.sale^  and  induced  the 
Plaintiff  to  tliink  he  was  going  to  pay  them,  notwith- 
standing the  sale  was,  in  form,  a  sale  to  Reed^  they 
m^ht  find  for  the  Plaintiffi.     The  jury  found  a  verdkt 
for  the  Plaintiffiu 

Best  Seijt  in  Michaelmas  term  moved  to  set  aside 
this  verdict,  upon  several  grounds:  first,  that  the 
transaction  could  not  be  established  as  a  sale  to  the  De- 
fendant, without  contravening  the  statute  of  firands, 
which  required,  s.  17.  a  note  in  writing  between  die 

parties; 
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1817*        parties;  next,  that  the  verdict  was  contrary  to  alf  the 

evidence;  lastly,  that  WiUcins^s  evidence  ought  not  to 

have  been  received,  for  that  it  went  materially  to  alter 

the  effect  of  the  written  contract,  which  could  not  be 

varied  by  parol  evidence. 

The  Court  granted  a  rule  nisi. 

Lens  and  Copley  Serjts.  in  this  term  shewed  cause. 
It  is  no  ground  of  objection  to  the  parol  evidence,  that 
there  is  a  bought  note  between  Clarke  on  the  one  side 
and  Reed  on  the  other.  The  objection  goes  to  this 
length,  that  it  could  not  be  shewn  that  the  party  named 
in  the  bought  note  was  only  an  agent,  and  not  the  prin^ 
cipal.  In  the  late  case  oF  Kemble  v.  Atkins  (a),  this  was 
the  whole  dispute.  It  is  agreed,  that  on  the  written 
documents  the  case  is  favourable  to  the  Defendants ; 
but  the  question  having  been  left  to  the  jury,  whether 

this  were  not  in  substance  a  dealing  with  the  Defend*- 
ant,  they  have  in  effect  found,  that  it  was  such. .  Parol 
evidence  in  all  similar  cases  is  admissible,  not  to  vary 
the  written  contract,  but  to  apply  it.  Thus,  though  A^ 
has  entered  into  a  written  contract,  parol  evidence  is 
.admissible  to  shew  that  he  entered  into  it  only  as  agent. 
The  cases  of  Gunnis  v.  Erhart  (A),  and  FoweU  v.  Ed^ 
munds{c\  therefore,  are  wholly  inapplicable.  Gunnis 
V.  Erhart  was  the  case  of  an  auction  of  land,  stated  to 
be  free  from  all  incumbrances.  Evidence  was  offered 
of  a  parol  declaration  by  the  auctioneer,  that  the  pre- 
mises were  subject  to  a  rent  of  17/.  per  annum.  That 
affected  the  terms  of  the  contract,  not  its  application. 
Powell  V.  Edmunds  was  the  case  of  a  sale  of  timber, 
described  as  growing  in  a  particular  close.  Evidence 
was  offered    for  the  Defendant,   that  the  auctioneer 

(a)  Antef  aji.  (r)  i7,EaUt6, 

war- 
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warranted  that  it  shoald  amount  to  a  particular  qoan*  1817* 
tity;  the  e£Pect  of  that  evidence  was  to  vary  the  con- 
tract, not  to  shew  the  relation  in  which  the  contracting 
party  stood  with  another.  As  to  the  effect  of  the  Habt. 
>  evidence,  Addison  v.  Gandassequi  {a\  and  Paterson  v, 
Gandassequi  {b)j  are  cases  favourable  to  the  PlaintiS 
In  Paterson  v.  Gandassequi^  a  new  trial  was  granted 
because  the  question  had  not  been  put  clearly  enough 
to  the  jury,  whether  credit  had  been  given  to  Larraa^ 
abal  to  the  exclusion  of  Gandassequi^  or  had  been  given 
to  Gandassequi.  Certainly  in  Addison  v.  Gandassequi 
the  verdict  was  the  other  way ;  but  the  special  circiim- 
cumstances  of  the  case  required  it,  and  were  so  strong, 
that  it  was  impossible  to  avoid  that  conclusion.  Addi- 
son debited  JLarrazabaL  That  is  not  so  here.  Lor- 
razabal  debited  Gandassequi.  Not  so  here;  for  Beed  did 
not  debit  the  Defendant  Larrazabal  applied  for  fur- 
ther credit.  It  was  refused,  because  the  Plaintiff  had 
already  credited  Larrazabal  so  much.  The  goods  were 
insured  by  Larrazabal  and  Co.  in  their  own  name,  and 
one  of  the  partners  of  Larrazabal  said  it  was  a  purchase 
on  their  own  account.  But  the  Plaintiff  calls  in  aid  the 
principle  of  that  case,  as  strong  for  him,  that  it  was  a 
question  for  the  jury.  Here  Beed  declares,  that  he 
wants  goods  for  the  Defendant:  he  introduces  the 
Defendant  to  WiUcins :  the  Defendant  goes  to  look  at 
the  goods :  it  does  not  appear  that  Reed  ever  did.  On 
the  second  day  after  the  sale  WiUcins  brings  the  conr 
tract  to  ILeed!%  counting-house:  the  Defendant  is  there, 
and  observes,  <<  You  brokers  are  in  a  great  hurry  to 
deliver  in  your  contracts."  The  Defendant  goes  and 
supermtends'  the  weighing.  The  Defendant  directs  the 
goods  to  be  delivered  at  the  Kennet  wharf.  It  was  the 
Defendant  who  enquired  about  the  terms  of  payment. 

(a)  Antif  IV.  574.  (*)  I5i#"f  ^5» 

These 
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These  goods  were  not  to  go  into  the  account  between 
Beed  and  the  Defendant,  which  then  subsisted ;  why? 
Because  it  was  a  transaction  between  Wilkins  and  the 
Defendant,  Beed  acting  merely  as  broker ;  but  \SBetd 
was  to  sell  them  to  the  Defendant,  they  ought  to  have 
gone  into  that  account     As  to  the  evidence  in  &your 
of  the  Defendant,  the  invoice  is  certainly  evidence, 
as  far  as  it  goes.     The  invoice  and  bought  note  are 
both  mqde  out  in  the  name  of  Beedy  the  broker,  as  is 
often  the  case,  though  the  principal  is  known«     So 
was  it  in  Paterstm  v.  Gandassequiy  where  the  invoice 
was  in  LarrazabaVs  name ;  and  had  tbat  circumstance 
been  decisive,  the  Court  of  King's  Bench  would  never 
have  sent  the  cause  to  another  enquiry.    Beednever  in- 
terfered  at  all  after  the  beginning:  the  Defendant  went 
and  inspected  and  selected  the  goods  to  the  end,  and 
Wilkins  was  so  satisfied  that  Beed  was  only  the  De- 
fendant's broker,  thai  he  gave  him  op  the  brokerage, 
which  he  was  to  have  had.     The  bills  given  were  to  be 
taken  up,  and  the  goods  paid  for  another  way :  the 
first  payment  was  not  made  by  the  biHs  on  the  De- 
fendant destined  to  be  given.     It  is  said  the  Plaintiffs 
have,  by  drawing  on  Beed^  abandoned  thefr  claim  on 
the  Defendant;  that  was  only  a  secondary  accommod- 
ation ;  when  explained,  it  leaves  the  matter  as  it  was 
before.     Beed  bought  the  goods,   as  Wilkins  says,  ex- 
pressly for  the  Defendant,  and  the  Defendant  com- 
municated his  own  time  of  payment.     The  credit,  too, 
otBeed'^  testimony  was  much  she^en.  At  first  be  said 
he  had  never  been  a  factor,  but  was  reminded  that  he 
had.     2dly,  that  he  had  no  authority  to  give  the  De- 
fendant's bills,  when  it  was  written  at  the  bottom  of 
the  bought  note,  '<  to  be  paid  for  in  W.  Harfs  bills,'' 
which    the    Defen&mt    must    necessarily  have    seen 
when  the  bought  note  was  put  into  his  hands,  and 
would  have  enquired  into  it|  if  he  had  not  Approved  it. 

Even 
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£v^  if  the  credit  bad  been  given  to  Meed^  yet  if  it 
was  a  contrivance  oi  Reed  and  the  Defiendant  to  get 
possefl^ion  of  the  goods,  that  Reed  might  transfer 
them  to  the  Defendant  in  discharge  of  a  debt  doe 
from  Reed  to  the  Defendant,  it  was  such  a  fraud  that 
it  could  not  stand.  Reed  said  in  his  evidence,  **  I  owed, 
the  Defendant  money:  being  pressed,  I  told  him,  I 
thought  I  could  get  credit  for  wools."  The  evidence  i« 
ail  one  way.  The  instruments  are  consistent  The  only 
repugniUice  is  in  Reed^s  evidence,  which  was  inconsift« 
ent  with  tho  documents.  No  injustice  is  done^  and 
the  rule  ought  to  be  discharged. 


I8I7. 


Best  and  Vaughan  Seijts.  in  support  of  the  rule* 
This  is  only  a  bargain  between  the  Plaintiff  and  Reed^ 
not  between  the  Plaintiff  and  the  Defendant.  It  is 
not  denied  that  fraud  can  be  proved  by  parol,  to  vacate 
a  deeid  or  agreement  Evidence  may  be  admitted  to 
destroy  an  instrument  altogether,  but  not  to  take  out 
a  material  clause  and  insert  another :  no  evidence  was 
given  at  the  trial,  that  Reed  is  a  broker,  nor  was  he 
such.  A  broker  is  a  known  legal  public  officer, 
governed  by  statute :  he  enters  into  contracts  as  broker, 
and  it  is  known  that  he  is  such,  and  those  who  deal 
with  him  are  to  find  out  who  his  principals  are:  he 
cannot  act  as  principal  without  violating  his  oath. 
In  all  sales  to  a  broker,  it  is  always  taken  for  granted^ 
that  there  is  an  unknown  principal;  but  here  Reed 
contracts  as  principal,  and  parol  evidence  cannot  sub- 
stitute for  him  another  principal ;  and  it  is  not  com- 
petent to  WiliinSf  after  he  has  written  that  he  has 
sold  to  Reed,  to  say  he  has  sold  to  the  Defendant 
The  mention  in  the  bought  note  of  the  Defendant's 
bills  to  pay  for  goods  bought  on  Reed^s  account,  makes 
it  clear  that  Reed  is  the  principal,  and  that  the  Pe- 

fendant  is  to  be  brought  in  as  a  collateral:  security.    If 

so, 


WiLaoN 

V. 
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18i7.  80,  the  Defendant  cannot  be  made  responsible  in  this 
form  of  action.  If  this  were  an  action  against  the  De- 
fendants for  the  price,  and  they  set  up  the  statute  of 

Hart.  frauds  as  a  defence^  would  not  the  invoice  of  the  goods 
to  Reed  be  conclusive  that  the  Defendants  were  only  col- 
lateral securities  ?  The  cases  of  Addison  v.  Gandassequi 
and  Patersoti  v.  Gandassequi  are  in  point  with  the  De- 
fendant. If  Eeedf  whether  broker  or  not,  had  bought 
these  goods,  and  the  Defendant  had  not  been  known  in 
the  transaction,  and  it  had  afterwards  appeared  that 
JReed  was  dealing  as  agent  for  the  Defendant,  then  the 
Defendant  would  have  been  chai'geable,  but  the  De- 
fendant being  known  and  seen,  it  must  be  taken  that 
the  goods  were  sold,  not  on  the  credit  of  the  Defendant, 
who  attends,  and  is  seen  throughout,  but  otBeed*  No 
answer  can  be  given  to  the  question  put  by  the  Court, 
how  came  SeecTs  name  to  be  inserted  in  the  bought  note  ? 
Meed  knew  that  he  intended  to  sell  to  the  Defendant^ 
he  therefore  knew  that  he  should  be  able  to  pay  with 
the  Defendant's  bills,  who,  he  knew,  would  pay  in  bills. 
The  statute  of  frauds  requires  this  contract  shall  be  in 
writing.  If  you  may  substitute  another  parol  contract 
for  it,  the  effect  of  the  statute  is  at  an  end.  It  is  clear 
that  the  Plaiatifis  had  recently  sold  goods  to  Reed^  and 
therefore  it  is  probable  that  he  sold  these  also,  inasmuch 
as  both  are  in  one  invoice  made  out  by  Clarke  to  JReedm 
Wilkins  does  not  say  he  sold  to  the  Defendant :  he  ad- 
mitted Reed^^  credit  was  good  to  a  certain  extent,  but  he 
pretended  it  was  not  good  to  the  value  of  these  goods. 
It  was  a  question  for  the  juiy,  whether  to  believe  Reed 
or  Wilkins.  Reed  swears  he  had  no  authority  from  the 
Defendant  to  pledge  his  credit;  and  if  he  did  it  with- 
out authority,  the  Defendant  would  not  be  bound.  Reed 
did  not  become  embarrassed  till  the  February  following^ 
The  Defendant  applies  to  Reed  generally,  to  know  if 
Reed  can  buy  any  wools,  not  directing   him  to  any 

person 
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person  in  particular,  but  promising  that  if  he  can,  he  the 
Defendant  will  give  iR^^£f.  I  ^.  per  lb.;  and  Wilkins^  who 
had  no  s^ympathy  with  the  Defendant,  remits  to  Reed 
his  brokerage,  because  Seed's  profit  on  the  goods  was  so 
small.  There  cannot  be  two  principals.  There  may  be 
a  principaland  a  guarantee.  The  written  documents,  ac- 
cording to  the  opinion  of  the  Chief  Justice,  here  deserve 
the  more  credit,  because  all  the  facts  are  known  to  all 
the  parties.  Fraud  is,  where  part  of  the  matter  is  secret. 


1817. 

Wosoir 

Habt. 


Dallas  J.  We  are  not  called  on  to  decide  in  this 
case,  whether  the  verdict  of  the  jury  be  right  or  wrongs 
but  whether  it  be  so  clearly  wrong  that  a  new  trial 
ought  to  be  had.  The  case  was  left  to  the  jury  by  my 
Lord  Chief  Justice,  upon  a  question  of  fraud,  and 
the  jury  have,  on  the  whole,  drawn  a  conclusion,  that 
this  was  a  contrivance  between  the  Defendant  and  Meed 
for  the  purpose  I  have  mentioned ;  and  this  was  legiti- 
mately a  question  for  the  jury.  They  have  believed 
Wilkinsy  and  disbelieved  Reed;  and  if  I  draw  the  atten- 
tion of  the  Court  to  the  evidence  of  Reed ;  much  of  it 
agrees  wifti  the  evidence  of  Wilkins.  Reed  first  goes 
to  Wilkins  without  Hart^  and  the  representations  he 
then  made,  if  Hart  had  not  appeared,  would  not  have 
bound  Hart ;  but  Hart  himself  goes,  bargains  with 
Wilkins  for  the  goods,  sees  them  weighed,  and  they  are 
delivered  to  Hart ;  and  therefore  this  does  appear  to 
be  a  direct  contrivance  between  Reed  and  Harty  to  get 
these  goods  in  extinction  oS  Reed's  debt  to  Hart.  When 
Hart  enquires  about  the  weight  and  quantity,  and  has 
the  final  delivery,  can  any  one  doubt  that  this  confirms 
fVilkin^s  statement,  that  Hart  was  the  principal,  and 
Reed  only  the  agent?  In  Kefnble  v.  Atkinsj  the 
struggle  was,  whether  the  bought  note  should  prevail, 
in  which  was  the  name  of  Kemble^  That  case  was  pre- 
cisely similar  to  the  present ;  but  I  do  not  put  the  de* 

cision 
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cision  apon  that  case,  or  upon  any  other  case;  but,  on 
the  facts,  1  think  this  is  a  contract  made  by  Beeii  as 
agent  of  Hart  and  Co.,  and  though  it  is  not  hecessary 
to  decide  on  that  point,  I  think  the  verdict  was  right. 


Park  J.  It  is  the  constant  course  to  shew  by  parol 
evidence,  whether  a  contracting  party  is  agent  or  prin- 
cipaL  This  evidence  was  properly  admitted.  The  next 
question  is  upon  the  effect  of  the  evidence.  The  ques-s 
tion  is,  whether  the  verdict  is  against  the  whole  evi- 
dence in  the  cause,  or  against  the  weight  of  the*  evidence 
in  the  cause.  This  is  a  case  in  which  the  very  written 
documents  themselves  are  impeached,  on  the  ground  of 
the  transactions  between  the  parties ;  and  therefbre  the 
difBculty  is  not  answered  by  putting  them  on  tibe  side 
of  one  witness  against  another  witness.  This  does  ap- 
pear to  be  a  juggle  between  the  two  parties,  to  defraud 
the  PlaintiflK,  and  therefore  there  ought  not  to  be  a  new 
trial. 


BuRROUOH  J.  My  Lord  Chief  Justice  properly  ad- 
mitted the  evidence,  and  properly  left  the  ease  to  the 
jury.     I  can  find  no  fault  with  the  verdict  of  die  jury, 

and  the  rule  ought  to  be 

Discharged. 


Feb.  6. 


Wheelwright  v.  Jutting,  Bail  of  Fles. 


BaU  are  not      ITAVGHAN  Seqt.  had  on  a  former  day 

Cibie  on  their     ^         i*«..  -...i. 

,^^,^^^;y,„^  rule  nm  to  stay  proceedings  m  this  cause  againit 

fbranycauae    the  bail;   one  ground  whereof  was  allq^  in  th« 
ofacdoawhich  rule  to  be^   that  all  claims  which  the  Plaintiff  had 

IS  not  stated  in 

the  affidavit  ' 

whereon  the  Ddcndant  is  hoiden  to  baiL 

on 
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oa  the  Defendant  by  reason  of  the  recognizance  stated 
in  the  dedaration,  had  been  satisfied  in  an  action 
brought  by  the  Plaintifis  in  the  Court  of  King^s  Bench 
against  E.  J.  Simmons^  the  other  bail,  with  costs,  but 
this  ground  he  afterwards  abandoned,  the  sum  paid  by 
Simmons  not  satisfying  the  extent  of  the  liability  of  the 
bail  according  to  the  practice  of  this  Court.  The  Plain- 
tiff had  arrested  the  Defendant,  and  in  his  ai&davit  to 
hold  to  bail,  he  had  not  stated  that  the  Defendant  was 
indebted  to  him  on  any  other  cause  of  action  than  on  a 
bill  of  exchange.  In  his  declaration  he  added  a  connt 
for  goods  sold  and  delivered,  he  obtained  judgment  by 
default,  and  upon  the  execution  of  a  writ  of  inquiry,  he 
recovered  for  the  goods  sold,  which  were,  in  truth,  liik 
consideration  of  the  bill,  and  he  gave  no  evidence  on 
his  count  on  the  bill.  And  Faughan  contended,  that 
the  Plaintifi^  having  tailed  in  the  original  action  te  prove 
that  debt,  for  which  alone  the  bail  had  become  respon- 
sible, could  not  transfer  the  liability  of  the  bail,  to  cover 
another  debt,  for  whidi  they  had  never  engaged  them- 
selves, merely  by  combining  other  causes  of  action  in 
the  declaration  against  the  principal.  He  cited  CasKvell 
V.  Coare  (a),  to  shew  that  this  Court  had  recognized  the 
principle. 


1817. 

WHiqEU 

wRumr 

JUTTRia 


Best  Serjt.  shewed  cause.  He  referred  to  Dahl  v. 
Johnson  (&).    Caswell  v.  Coare  is  very  distinguishable. 

Vaughan  supported  his  rule. 

Dallas  J.  When  we  look  to  what  is  technical,  wc 
find  no  difierence  of  opinion  in  the  officers,,  or  in  the 
Court:  when  we  look  to  the  books  of  practice,  the 
text  is  positive:  when  we  look  to  the  reason  of  the 


{a)  Ante%  11. 107* 

Vol.  VIL 


(*)  1  Bos.  ^  Pull.  %os. 
X  things 
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thing,  it  is,  that  if  bail  are  told  there  is  a  debt  of  167/. 
due  on  a  bill  of  exchange,  they  shall  not  be  liable  for 
goods  sold  and  delivered.  The  bail  ought  to  know 
the  extent  of  their  responsibility,  else  it  is  a  fraud  on 
them. 


Park  J.  The  case  of  DcM  v.  Johnson  has  nothing 
to  do  with  the  question.  I  may  agree  to  be  bail  for  a 
friend  on  a  bill  of  exchange,  yet,  if  he  has  been  ex- 
travagant in  taking  up  clothes  from  a  taylor,  I  may 
say  I  chuse  to  have  nothing  to  do  with  it. 

BuBBOUGH  J.  No  judge  makes  an  order  without 
havmg  the  affidavit  before  him. 

Rule  absolute. 


Feb.  6. 

The  Court  will 
not  change  the 
venue  in  an 
action  upon 
any  written  in- 
strument; the 
exception  not 
being  confined 
to  promissory 
i)otes  and  bills 
of  exchange. 


MoRRicE  V.  Hurry  and  Another. 

QHEPHERD  Solicitor-General  shewed  cause  against 
a  rule  to  change  the  venue  from  London  to  LancO" 
shire^  (which  Vaughan  Serjt.  had  obtained  on  the  usual 
affidavit  that  the  cause  of  action  arose  at  Liverpool^)  on 
ttie  ground  that  the  action  was  an  action  of  assumpsit 
upon  a  written  instrument,  viz.  a  charter-party,  as 
appeared  by  the  declaration.  In  Whitburn  v.  Staines  (a), 
in  assumpsit  on  an  award,  not  under  seal,  this  was  held 
a  sufficient  answer  to  the  like  motion. 


Vaughan,  in  support  of  his  rule,  insisted  that  the 
exception  was  confined  to  actions  on  biUs  of  exchange 
and  promissory  notes* 

But  tlie  Couit  discharged  the  rule. 


(a)  a  ^01,  iSf  PuIL  SS5^ 
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Anoktmous.  ^'^.  6. 

TJULLOCK  Serjt.  moved  for  security  for  costs  from  If  one  Plaintiff 
one  of  several  Plaintiffs,  who  resided  in  America^  beinthiscoun. 
the  others  residing  here.     Vaughan  Seijt.  contra^  cited  for  corts, 

Mac  Connell  v.  Johnstone  {a).  though  an- 

other it  resident 
abroad,  the 

Dallas  J.     When  the  Defendant  has  one  Plaintiff'  Court  will  not 
resident  here,  who  is  liable  for  the  costs,  it  is  not  ne-  ter^oTrivc  «el 
cessary  to  compel  security  from  the  non-resident  Plain-  curlty  for  the 
tifi^  who,  at  all  events,  furnishes  an  additional  resort.      Z^^'^* 

Rule  refused. 


Pabtrjdge  v.  Fraser  and  Another.  ^^^^  ^ 

rjOPLEY  Serjt  moved  to  set    aside    a  judgment,  Theomisnoo 

entered  up   in  pursuance   of  a  joint  warrant  of  '^  indorse  a 
attorney,  defeazanced  for  payment  on  3  ist  December^  of  ^  ^^^iJ^^^ 
j4oL  and  interest,  but  which  had  been  given  upon  the  attorney  is  a 
terms  expressed  in  a  letter  from  the  Plaintiff*  to  the  ^*"**  of  cen- 
Defendants,  that  the  money  should  be  paid  by  in-  attorney  who 
stalments  of  which  the  first  had  not  become  payable  at  prepares  it,  but 
the  time  of  the  execution,  and  that  the  Plaintiff^  was  not  f^  ""^  ^"^'^ 

'  ^  the  warrant  or 

to  proceed  hostilely  against  the  parties,  unless  he  con-  judgment. 

ceived  there  was  dancer   of  their  failure;    and  the      -^fi^iiitiff 

J  wno»  havmF 

plaintiff  had  stated  to  the  Defendant  jFVasn*,  that  he  the  joint  tecu- 

did  not  apprehend  danger  from  him,  but  that  he  did  r^tyoftwo 

Defendants, 
luu  engaged  not  to  proceed  hostildy  against  the  parties*  unless  he  conceiyes  there  Is 
danger  of  their  failuFe»  is  at  liberty,  on  the  increase  of  his.  risk  by  the  failure  of 
one>  immediately  to  enforce  his  judgment  against  the  other. 

X  *J  from 
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from  the  other  Defendant,  and  therefore  he  entered 
up  execution  against  both.  He  moved  upon  two 
grounds,  first,  that  the  agreement  contained  in  the 
letter  was  the  real  defeazance,  which  was  neither 
*^  written  on  the  same  paper  or  parchment  on  which 
the  warrant  of  attorney  was  written,"  nor  was  any 
^^  memorandum  in  writing  made  on  such  warrant,  con- 
taining the  substance  and  effect  of  such  defeazance," 
pursuant  to  the  rule  of  this  court,  {a)  Morell  v.  Dubost 
and  Sonnerat.  {b)  Mansfield  C.  J.  was  there  of  opinion, 
that  the  meaning  of  the  rule  was  the  same  as  the  intent 
of  a  part  of  the  annuity  act,  that  it  might  appear  upon 
what  terms  the  judgment  should  be  entered  up,  and 
execution  taken  out ;  and  that  it  was  a  clear  and  gross 
irregularity. 


But  The  Court  said,  that  they  had  held  in  the  last 
term  that  the  circumstance  of  a  defeazance  not  being 
indorsed  on  a  warrant  of  attorney  was  a  cause  of  cen- 
sure on  the  attorney  who  prepared  it,  but  constituted 
no  ground  of  avoiding  the  warrant  of  attorney,  or  the 
judgment  entered  thereupon,  and  refused  to  grant  upon 
that  point  even  a  rule  nisi.  They  also  referred  to 
Shaw  V.  JBiYr;w(c),  decided  in  the  Court  of  King's. 
Bench. 

Upon  looking  at  which  case,  Copley  said,  that  he 
abandoned  the  first  point,  but  he  renewed  his  applica- 
tion, upon  the  ground  that  the  judgment  on  the  war- 
rant of  attorney  had  been  entered  up  against  good 
faith. 


(a)  Rfgula  generaVuy  Mich, 
Term^  43  Geo.  3.,  3  Eos»  ^  Pull. 
3io« 


{h)  Ante,  HI,  %ZS' 
{c)  14  East,  sy^* 


Dallas 
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Dallas  J.     The  other  Defendant  failing,  the  Plain-  1817. 

tiff's  se^rity  is  lessened;  and  therefore  the  Plaintiff  ,^     v*-^ 

Partridoe 

may  proceed  against  the  Def(^dant  who  makes  this  ^, 

application.  Fraseb. 

Rule  refused* 


Ritchie  v.  Bowsfield.  Feb.  6. 

^FHIS  was  an  action  brought  a^nst  the  master  of  a  Where»  upon 
ship  for  running  down  the  Plaintiff's  vessel.  Upon  ^'Il^tl^^ 
the  trial  of  tlie  cause  at  Westminster^  at  the  sittings  after  ence  of  law 
Michaelmas  term  i8i6,  before  Gibbs  C.  J.,  it  appeared  *"»««  <>«»  * 
that  the  damage  was  done  in  the  Thames^  at  a  time  when  ^.^jiw^g^  ^^  ^j^ 
the  Defendant's  vessel  had  a  pilot  on  board,  as  required  triil>  the  Court 
by  the  new  pilot  act  [a\  and  the  Plaintiff's  had  none^  *^"  sometimet 
and  it  was  doubtful  on  the  evidence  in  which  of  the  two  trials  though 
ships  the  misconduct  was,  but  no  evidence  was  given  of  the  pomt  was 
any  interference  by  the  Defendant  with  the  pilot's  ma-  ?^  **^®"  **^ 
iiagement  of  his  ship.      The  jury  found  a  verdict  for      The  pilot 

the  Plaintiff  with  considerable  damages.  «*  5»  ^'3- 

(*  39.  /.  30. 
which  directs 
Best  Serjt.  in  this  term  moved  for  a  new  trial,  upon  that  no  master 

the  ground  that  inasmuch  as  the  Defendant  had  com-  ^  o^"^«r  »l»aU 
,  be  answerable 

pued  with  the  requisitions  of  the  act,  the  verdict  in  for  loss  or  da- 
point  of  law  ought  to  be  for  the  Defendant,  for  that  the  "^S®  occasioa- 
only  action,  (if  any,  seeing  that  the  presumption  of  mis-  duct^ornwri^.' 
conduct  was  against  the  Plain tifl^  who  had  no  pilot  on  gence  of  any 
board;)  which  could  have  been  maintained  in  this  case,  P*'^^*  ^^^*  °^ 
would  have  been  against  the  pilot.     He  admitted  that  cmption  to  lost 
he  was  not  aware  of  the  act  at  the  time  of  the  trial,  and  or  damage 
therefore  did  not  then  make  the  objection,  but  where  ^^^^^^ 
tlie  law  went  to  the  merits.     It  was  competent  now  to  ship  and  cargo, 

but  extends  to 

W  s%  Geo.  3.  e.  39.  i.  11.  ^8«  done 

^  '  ^  by  that  ship  to 

X  3  raise  ®^^**"' 
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1817*       raise  the  objection,  as  had  been  done  in  Gill  v.  I>umf» 

Ritchie       ^  ^^^ '    *"^  ^®  point  had  succeeded  in  Bennet  v. 

•v.  Moita.  {b)     There  was  a  wide  difference  between  ap- 

BowsFiELD.   plying  to  the  Court  on  a  fact  not  proved,  and  founding 

an  application  on  a  consequence  of  law  resulting  on  a 

fact  proved.    The  Court  granted  a  rule  nisi. 

Lens  and  HuUock  Seijts.  shewed  cause.  This  act  is 
quite  misconceived,  when  it  is  applied  to  the  case  of  one 
ship  running  down  another.  The  30th  section  is  con- 
fined to  damages  that  arise  to  t}ie  cargo  of  the  same  sbip^ 
not  to  the  case  of  an  action  brought  by  the  owners  of 
one  ship  against  the  owners  of  another  ship.  The 
words  "  loss  or  damage*'  for  which  the  master  of  a  ship 
is  not  to  be  answerable,  are,  like  the  loss  or  damage 
which  by  the  next  clause  he  is  not  prevented  from  reco- 
vering,  *^  loss  or  damage  upon  any  contract  of  insurance 
or  other  contract  relating  to  the  ship  or  vessel,  or 
any  cargo  on  board  the  same.'*  And  to  put  the  matter 
out  of  all  doubt,  5.  31.  expressly  provides,  that  the  act 
'^  shall  not  extend  to  deprive  any  persons  of  any  remedy 
by  civil  action  against  pilots  or  other  persons,  which  they 
might  have  had  if  that  act  had  not  been  passed."  It  was 
clear,  that  if  this  act  had  not  passed,  the  present  action 
would  have  lain.  The  preceeding  sections,  26,  27,  28, 
and  29.  must  also  be  read  together,  and  then  it  will  be 
plain  that  the  30th  section  does  not  apply  to  this  ca^. 

Bestf  in  support  of  his  rule,  was  stopped  by  the 
Court. 

(^2)  jtni€9  193.    Gili  V.  Duff  4%  Geo.  3.,  would  not  have  l^ 

t                     lop.    In  that  casCy  upon  the  first  galized  a  BrUub  aclventore  in  a 

txial>  Lens  Seijt.  was  understood  Portugueu  bottom,  within  the 

by>  Gibks  C.  J.  to  have  referred  to  limits  of  the  South  Sia  Com- 


the  «tat.  45  Geo.$,  oolyy  which,     pany 

fKithout  the  aid  of  ihs  sUtute        (h)  Ante,  %sZ» 


Dallas 
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Dallas  J.  The  thirtieth  section  of  the  statute  fceems 
to  me  emphatically  to  apply  to  this  case  more  than  to  any 
other;  for  the  steering  of  the  ship  is  the  act  of  the  pilots 
and  it  is  in  the  steerage  of  the  ship,  that  the  other  is 
run  down.     There  is  nothing  in  the  objection^ 

Park  J.  Is  not  the  running  down  of  one  ship  by 
another  a  loss  or  damage?  I  can  hardly  conceive  a 
case,  in  which  the  act  of  the  pilot's  steering  a  ship  can 
injure  the  goods  on  board  the  same  ship. 

The  Court  upon  other  grounds  indulged  the  Plaintifls 
with  a  rule  absolute  for  a  new  trial  on  payment  of  costs. 
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181 7. 


RncHiE 

BoWS^ILD. 


Sparks  v.  Spink. 


Feb*  ji 


J/^AUGHAN  Serjt  had  obtained  a  rule  nisi  to  set  Anarreitwitli- 

aside  the  service  of  a  writ  for  irregularity,  and  to  "  *^V*^** 

discharge   the  Defendant  out  of  custody,  upon  the  ground  for  dh- 

irround  that  he  was  arrested  within  the  verffe  of  the  6h«:ging^^* 

°  °  Defendant  out 

palace.  of  cuttody. 

He  now  attempted  to  support  his  rule. 

,  r 

Park  J.  If  those  who  have  jurisdiction  are  injured, 
it  is  for  them  to  complain. 

BurroughJ.  It  has  been  decided  twenty  years 
ago  upon  solemn  argument,  and  in  many  cases  since, 
that  the  circumstances  afford  no  ground  of  discharge. 

Rale  discharged  with  costs. 


X  4 
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Fe^'  7-  HiCKLiNG  and  Another  v.  Hardey. 

If  a  buyer  pays  T^HE  Plaintiff  declared  on  a  bill  of  exchange,  di^awn 
fw  goods  by  a         Y}y  the  Defendant  on  Browfi  fpr  non-accei>tance« 

bill  which  the  ''  kt  ^ 

drawee  refuses  and  for  goods  sold  and  delivered..  Upon  the  trial  of 
to  accept,  the  cause  at  GtdlMaU,  at  the  sittings  after  Michaelmas 
wards  ^ires  *^°^  i8i6,  before  Gibbs  C,  J.,  tHe  Plaintiff  went 
it  may  be  again  upon,  and  proved,  his  case  for  goods  sold  and  deli- 

P^!?*f*»  *^^  ^ered,  which  were  oranges  sent  from  St.  IGchaeFs  to 
itwiUbcho-     _       '        1    ^  u-        '.  .      .  -I 

j,^,„f^^^g  Lanaonf  but  his  witness,  on  cross-examination,  ad- 
holder  u  not  mitted  that  the  Defendant  had  remitted  to  the  PlaintitiT 
^ja^again  o  ^.^^  g^^  MkhaeVs  a  bill  drawn  on  Brawny  in  London^ 

Nortoretum  for  the  amount;  but  that  Brown  had  said  he  would 
^^'w* '  h  h  ^^*  accept  it,  because  tho  goods  were  not  packed 
seller  of  g^ods,  according  to  order ;  but  that  the  Defendant  afterwards 
suing  for  the  $aid,  that  the  goods  were  properly  packed  and  approved^ 
dudn/theD^  ^^^  ^^  ^^®  Plaintiff  would  again  present  the  bill,  Broic/i^ 
fendant's  bill     would  accept  it.     The  witness  could  not  prove  that  the 

for  the  price      jjjn  y^^  ^^j^  regularly  presented  "to  Brawn  for  accept- 

pr«tescedfor  . 

non-accept-       ance,    and  refused,   either   on  the   first  occasion,   or 

ancc,  18  bound   subsequently,     but    he    produced  'the  bill,   from   the 

it  was  duly       PlaintiflF's   custody,  unaccepted.      For  the  Defendant 

presented  for     it  was  objected,    that  before   the  Plaintiff  could  re- 

*^*P^*'*^*"*    cover  the  price  of  the  goods  sold,  he  must  account 

qtutre.  for  the  bill,  (by  receiving  which  the  debt  had  primd 

facie    been    extinguished,)    with    the   same  precision 

as  if  this  were  an  action  on  the  bill;    and  Hebden 

V.  Hartsink  {a)  was  cited,  where  Lord  Kenyanj  C.  J. 

held,  that  if  bills  are  given,  they  must  be  presumed 

to   be   paid,    unless   the  contrary  be  shewn.      Gibbs 

C.  J.,    recollecting   the   case  of  Bishop  v.  Baa>e  (&), 

reserved 
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reserved  the  point,  but  did  not  promise  a  rule  mst^ 
and  the  jury  found  a  verdict  for  the  Plaintiff. 

Best  SerjU  had  in  this  term  obtained  a  rule  nisi 
to  set  aside  the  verdicts  and  enter  a  nonsuit,  against 
which 
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I8I7. 

HlCKUNG 

V. 
HARnEY. 


CqpUy  Seijt.  now  shewed  cause. 

Besl,  in  support  of  his  rule,  urged,  that  the  statute  of 
Ann  (a)  positively  ^acts,  that  "  if  any  person  accepts 
any  bill  for,  or  in  satisfaction  of  any  former  debt,  the 
same  shall  be  esteemed  complete  payment  of  such  debt, 
if  the  person  doth  not  take  his  due  course  to  obtain 
payment  thereof."  And  though  this  statute  applies  only 
to  inland  bills,  yet,  as  it  was  passed  for  the  purpose 
of  putting  them  on  the  same  footing  as  foreign  bills, 
it  is  evidence  what  the  law  is  with  relation  to  foreign 
bills.  In  Steadmm  v.  Gaock  (6),  Lord  Ktnyan  C.  J. 
expressly  held,  in  an  action  for  goods  sold  and  de- 
livered, that  it  was  incumbent  on  the  Plaintifi^  who 
had  taken  three  promissory  notes  for  the  amount  of 
his  debt,  to  shew  that  the  bills  were  in  default.  Even 
the  Defendant's  admission  that  the  bill  had  not  been 
accepted,  would  not  do  away  the  want  of  protest.  If 
the  Plaintiff  did  not  chuse  to  carry  the  bill  a  second 
time  for  acceptance,  and  to  receive  that  as  payment,  he 
should  have  returned  iU 

Dallas  J.  In  Mussen  v.  Price  (c),  it  was  held,  that 
if  the  Plaintiff  take  a  bill  in  payment,  which  turns  out  to 
be  unavailing,  he  may  immediately  recur  to,  and  pro- 
ceed on  his  original  demand.      No  case  is  necessary 


(fl)  3  £3^  4  ^nn*  r.  9.  J.  7. 
{b)  I  Esp.  4* 


(r)  4  F.aitj  147. 


to 
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1817. 

HiCKLING 

Hardey. 


to  prove,  that  if  a  bill  be  exhibited  to  the  person  who 
gave  it,  and  he  admits  it  is  not  accepted,  it  is  not 
incumbent  on  the  holder  to  present  it  for  acceptance 
again.  All  the  Defendant's  argument  would  have 
arisen^  if  the  Plaintiff  had  taken  the  bill  for  accept- 
ance the  second  time ;  but  the  C!ourt  are  unanimous, 
that  the  Defendant  having  the  goods,  as  soon  as  the 
drawee  refused  for  a  moment  to  accept,  the  right  of 
action  was  well  vested.  As  to  the  last  point,  that  the 
Plaintiff  ought  to  have  returned  the  bill,  the  Defendant 
never  moved  on  that  ground,  but  there  is  nothing  in  it. 

Rule  discharged. 


Feb.  7. 


Levy  v.  Lord  Herbert. 


The  XWend-  HTHE  Plaintiff  declared  on  an  agreement  between  the 
*"^?||^^^  parties,  whereby  the  Defendant,  in  consideration  of 

of  ten  sums,  of  the  ten  several  sums  of  500/.  (making  together  the  sum 
500^  each,  to    ^f  ^oool.)  to  be  paid  to  him  by  the  Plaintiff  in  manner 

seal,  on  or  be-  ^  /  i—  j 

foie  x8th  Sip-  thereinafter  mentioned,  agreed  that  he,  the  Defendant, 
temher,  ten  would,  on  or  before  the  1 8th  day  of  Septembery  at  his 
and  warrants  ^^"^  oosts  make,  seal,  and  duly  execute  and  deliver 
of  attorney  to  to  the  Defendant  ten  several  bonds  or  obligations  in 
confess  judg-     i^itj^^  respectively  bindinsc  himself  and  his  heirs,  each 

ment,  tobein  ^,,.  .,         P         .,.,        .       1^ 

such  form,  and  i<^  4000/.,  conditioned  to  be  void  either  m  the  event 
to  contain  such  of  the  Defendant  dying  in  the  life-time  of  his  father, 

clauses,  as  the 

Plaintiff's  counsel  should  advise  or  require ;  and  the  PlaintifT  agreed  that  he  would, 
on  receiving  the' bonds  and  warrants  of  attorney  duly  executed,  pay  the  Defendant 
ten  sums  of  500/.  And  in  case  the  Plaintiff  should  not  find  it  convenient  on  rtth 
September  to  pay  those  sums,  the  bonds  and  warrants  of  attorney  should,  on. that 
day,  be  delivered  by  XhJt  Defendant  to  T.  W,  as  escrows,  to  be  held  until  the  Plain- 
tiff should  pay  those  sums.  In  declaring  against  the  Defendant  for  not  executing 
the  bonds  on  1 8th  September^  it  was,  zst,  held  sufficient  to  allege  that  the  Plaintiff 
was  ready  and  wilHng  to  pay  on  receiving  the  bonds,  and  ready  to  do  all  things  on 
his  part,  without  averring  an  actual  ofier  to  pay,  or  readiness  to  accept  the  bonds. 

idly,  It  was  held  unnecessary  to  aver  that  the  Plaintiff's  counsel  had  advised  or 
required  a  certain  bond,  and  notice  to  the  Defendant. 

10  the 
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the  Earl  otPembrokej  or  in  the  event  of  the  Defendant 
surviving  his  &ther,  and  paying  the  Plaintiff  within 
three  calendar  months  after  the  Earl's  decease  2ooo2., 
with  interest  from  the  time  of  the  Earl's  decease^  and 
ten 'several  warrants  of  attorney,  to  suffer  judgment 
against  the  Defendant  in  actions  of  debt  upon  those 
bonds  for  the  penalties,  besides  costs,  in  default  of  pay- 
ment of  the  principal  or  interest,  or  any  part  thereof; 
the  bonds  and  warrants  of  attorney  to  be  in  such  form, 
and  to  contain  such  clauses  or  agreements,  for  the  pur- 
pose of  effectuating  the  intention  of  that  agreement, 
as  the  Plaintiff's  counsel   should  advise  or   require. 
And  the  Plaintiff  thereby  agreed  that  he  would  on  or 
before  the  i8th  September^  on  receiving  the  bonds  and 
warrants  of  attorney  duly  executed,  pay  the  Defendant 
the  ten  several  principal  sums  of  500/.,  (together  50002.) 
And  it  was  thereby  agreed,  that  in  case  the  Plaintiff 
should  not,  on  or  before  the  i8th  day  of  September 
find  it  convenient  to  pay  the  Defendant  those  ten 
sums  of  500/.,   then  the  ten  several  bon^  and  war- 
rants of  attorney,  duly  conditioned,  signed,  and  sealed 
by  the  Defendant,  should  on  1 8th  September  be  delivered 
by  the  Defendant,  at  his  costs,  to  T.  Wright^  as  escrows, 
to  be  by  him  held  and  retained  as  such,  until  the 
Plaintiff  should  pay  the  Defendant  the  said  ten  several 
sums  of  5002.,  and  upon  payment  of  such  sums,  to 
be  delivered  to  the  Plaintiff  for  his  benefit.     Provided 
that  in  case  either  the  Defendant,  or  the  Earl  of  Pem» 
brokef  should  depart  this  life  on  or  before  the  iSth 
September^  that  agreement  should  be  void.    And  after 
averring  mutual  promises  for  performance,  the  Plaintiff 
aU^ed  that  the  Earl  was  still  livings  and  that  although 
he,  the  Plaintiff  was  afterwards,  on  the  1 8th  September^ 
ready  and  willing  to  pay  the  Defendant,  on  receiving 
the  bonds  and  warrants  of  attomq^  in  the  agreemait 
jmentioned,  duly  executed  as  therein  m«iti<Hied,  the 

ten 
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I8I7.  ^^^  several  principal  sums  of  500/.,  (together  5000/.) 
whereof  the  Defendant  had  due  notice;  and  although 
the  Plaintiff  had  always  from  the  time  of  making 
the  agreement  hitherto  been  ready  and  willing  to  per* 
form,  fal61,  and  keep  all  things  therein  contained  on 
his  party  whereof  the  Defendant  had  notice,  yet  the 
Defendant  did  not  nor  would,  although  requested,  at 
his  costs  make,  seel,  and  duly  execute,  and  delirer 
to  the  PlaintiiF  either  before  or  on  i8th  September ^  or 
at  any  time  since,  the  ten  several  bonds  or  obligations,^ 
or  the  ten  warrants  of  attorney  in  the  agreement  men- 
tioned, but  refused  so  to  do,  contrary  to  the  agreement,, 
and  the  Defendant's  promise;  and  afterwards,  on  5th 
Oetober^  discharged  the  Plaintiff  from  any  further  per- 
formance of  the  agreement,  or  any  thing  therein  con- 
tflined  on  his  part,  and  to  be  performed  and  fulfilled^ 
contrary  to  the  effect  of  the  agreement,  and  of  the  De- 
fendant's promise.  The  Plaintiff  in  his  second  count 
stated  the  agreement  in  the  same  terms  as  in  the  first, 
count,  andaverred  mutual  promises  between  the  Plain- 
tiff and  Defendant;  and  that  the  Earl  of  Pembroke  was 
still  living;  and  that  although  he,  the  Plaintiff,  did  not 
pay  the  Defendant  these  ten  several  sums  of  500/.  on 
or  before  i8th  September^  and  although  tlie  Defendant 
was  afterwards,  on  i8th  September^  requested  by  the 
Plaintiff  so  to  do,  yet  the  Defendant  did  not  at  his  own 
costs  or  otherwise,  on  1 8th  September^  nor  at  any  time 
since^  deliver  the  ten  several  bonds  and  ten  warrants  of 
attorney  so  respectively  duly  conditioned,  and  signed, 
and  sealed  by  the  Defendant,  to  T.  Wright,  to  be  retained 
by  him  as  escrows,  for  the  purpose  in  the  agreement 
mentioned,  but  omitted  so  to  do,  although  the  Plaintiff 
was  afterwards,  on  2d  October,  ready  and  wiMing  to  pay 
to  the  Defendant  the  ten  several  sums  of  500/.,  (together 
5000/.)  whereof  the  Defendant  had  notice,  contrary  to 
the  effect  of  the  agreement,  whereby  the  Plaintiff  bad 

1 2  not 
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not  only  lost  the  benefit  of  the  bonds  and  warrants  of       1817. 
attorney,  but  had  also  been  necessarily  put  to  great  ex- 
pences  in  and  about  the  preparing  himself  to  the  due 
{performance  of  the  agreement  on  his  part,  and  in  and 
about  the  endeavouring  to  complete  the  same  with  the 
Defendant.  The  Plaintiff  averred  in  his  third  count,  that 
a  contract  had  been  entered  into  between  the  Defendant 
and  the  Plaintiff  for  the  purchase  by  the  Plaintiff  at  and 
for  the  price  or  sum  of  5000/.,  of  divers,  to  wit,  ten  seve- 
ral post  obit  bonds,  and  ten  several  warrants  of  attorney, 
conditioned  for   the  payment  collectively  of  2o,oool* 
within  three  calendar  months  after  the  decease  of  the 
Earl  of  Pembroke^  with  interest  from  the  time  oF  the 
Earl's  death,  and  to  be  void  in  case  the  Earl  should  sur* 
vive  the  Defendant ;  and  that  by  the  contract  it  was 
(amongst  other  things)    agreed,    that  the  Defendant 
should  at  his  own  costs  make,  seal,  and  duly  execute 
and  deliver  to  the  Plaintiff  such  bonds  and  warrants  of 
attorney,  and  thereupon  afterwards,  on  2d  October^  in 
consideration  of  the  premises,  and  that  he  the  PlaintiflJ^ 
at  the  Defendant's  request,  would  procure  the  bonds  and 
warrants  of  attorney  to  be  prepared,  and  made  ready  (or 
execution,  the  Defendant  undertook  to  pay  the  Plaintiff 
as  much  money  as  the  costs  of  preparing  and  making 
such  bonds  and  warrants  of  attorney  should  amount 
to,  whenever  after  the  same  should  be  prepared,  and  he 
the  Defendant  should  be  thereunto  requested.     And 
he  averred  that  he^  confiding  in  that  promise,  after- 
wards procured  the  said  bonds  and  warrants  of  attorney 
to  be  prepared  and  made  ready  for  execution,  and  that 
the  costs  of  so  making  and  preparing  the  same  amounted 
to  a  large  sum,  whereof  the  Defendant  had  notice  and 
was  requested  by  the  Plaintiff  to  pay,   but  refused. 
The  Defendant  demurred,  and  the  Plaintiff  joined  in 
demurrer. 

Blosset 


V- 
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Slosset  Seijt  for  the  demurrer,  argued  that  the  nature 
of  the  contract  was  such,  that  the  Defendant  was  to  re- 
ceive the  money  before  he  executed  the  securities,  and 
I'ord         therefore  the  first  count  was  bad,  because  the  Fbdn- 
tiff  did  not  shew  that  he  was  ready,  and  offered  to 
pay  the  money,  and  to  accept  the  Defendant's  securities, 
which  in  Morton  v.  Lamb  (a)  was  held  necessary.     In 
Mcnoson  ▼•  Jotmson  (6),  on  the  precedent  of  which  all 
the  succeeding  cases  had  been  decided,  the  Plaintiff 
averred  not  only  a  readiness  to  receive  the  malt,  and 
pay  for  it,  but  an  actual  tender  to  accept  the  malt. 
Feeling,  however,  that  the  inclination  of  the  Court  was 
strongly  adverse  to  him  on  this  point,  he  abandoned  it ; 
but  urged,  that  the  declaration  was  defective,  because  it 
did  not  shew  that  the  Plaintiff's  counsel  had  advised  or 
required  a  bond  in  any  particular  form  :  the  Drfendant 
was  not  bound  to  execute  any  bond  or  warrant  of  attor- 
ney, but  such  as  the  Plaintiff's  counsel  advised  and  re- 
quired.   Th^  were  to  furnish  the  Defendant  with  the 
form  which  they  required.     In  i  Ro.  Ab.  Condition^ 
there  are  many  authorities  to  this  effect.    If  I  am  bound 
to  enfeoff  such  man  as  the  obligee  shall  name;  he  is 
bound  to  name  the  feofiee. 

Best  Seijt,  who  was  to  have  argued  in  support  of  the 
declaration,  was  relieved  by  the  Court. 

Dallas  J.  In  Wilks  v.  Atkinson  (c),  Gibbs  C.  J.  held  it 
too  clear  to  bear  a  question,  that  an  averment  that  the 
Plaintiff  was  ready  and  willing  to  accept  and  pay  for  the 
oil,  without  averring  an  offer,  was  good ;  and  that  no 

evidence,  either  of  an  offer  or  readiness  was  necessarv. 

• 

This  is  a  contract  of  a  most  immoral  tendency,  and  we 


(a)  7  Term  Rip.  125.  (^)  i  Manh,  41%. 


should 
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should  be  very  glad  to  help  the  Defendant  against  it  if       18 17* 
we  could :  but  we  cannot.     The  Defendant  had  better 
withdraw  his  demurrer,  and  try  what  damages  a  jury 
will  give. 

BuaaouoH  J*  As  to  the  last  point,  the  meaning  of 
the  condition  is,  that  if  the  Defendant  were  to  present 
such  bonds  as  the  Plaintiff's  counsel  disapproved,  the 
Defendant  must  alter  them,  but  the  Plaintiff  was  not 
bound  to  consult  any  counseL  This  is  a  most  immoral 
contract. 


Brown  v.  Milner  and  Another.    .  ^'^'  ^* 

T^HIS  was  an  action  of  iruUbitafus  assumpsit  "  for  hi  an  acdoa 
**■  t  i-i  -I  tir»  »T>      for  scaman't 

wages  atad  reward  due  and  payable  from  the  De-  wages,  it  it 

fendants,  as  owners  of  a  certain  ship,  to  the  Plaintiff  not  a  pan  of 

as  master' thereof,  on  their  retainer,  for  a  lone  timie     ^Pl^*"*- 
V  '     '  ^  cumbentan 

before  then  elapsed."    The  Defendants  pleaded  the  ge-  the  Plaintiff,  to 
neral  issue  and  the  statute  of  limitations.     The  cause  ^^  *^^  ^ 

^^  ship  earned 

was  tried  at  a  sittings  at  GtdldhaU  in  this  term,  when  freight, 
it  was  proved  that  the  Defendants  were  owners  of  the      ^  ^^  ^^ 
ship  WilUam  and  Mary^  wherein  the  Plaintiff,  in  1 800,  ^^SfiJni^c 
went  as  master,  on  a  voyage  to  Russia,  where  he  was  Plaintiff's 
detained  under  an  embargo  for  six  months ;  and  a  rea-  "S^^  *®  wages, 
sonable  sum  for  his  wages  was  ten  guineas  per  month.  ^^  ^  ^^ 
It  was  proved  that  the  William  and  Mary  had  since  earned  no 
been  seen  in  England^  but  it  did  not  appear  when  she  ^^^^^* 
returned,  nor  how  she  was  loaded.     No  distinct  evi- 
dence was  given,  that  the  Plaintiff  came  home  in  her 
as  master,  nor  that  any  freight  on  that  voyage  was 
earned  or  received.    The  Plaintiff  proved,  that  one  of 
the  owners  had  in  1815  acknowledged  the  receipt  of  a 
letter  from  the  Plaititifi*  stating  that  62L  6s.  was  due 

to 
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to  him  for  fire  months  and  28  days'  service,  at  10 
guineas  per  month,  and  had  answered,  that  what  waH 
the  Plaintiflf  8  due  would  be  paid.  The  sahie  owner, 
in  a  second  letter,  professed  ignorance  of  the  business, 
and  referred  the  Plaintiff  to  her  solicitor,  adding  that 
^  as  the  other  parties  were  not  willing  to  piay,  she  cbukl 
not  think  of  doing  it  herself."  Htdlock  Serft  for  the 
Defendant,  objected,  that  there  wa^  no  evidence  of  any 
freight  being  earned ;  but  the  Itemed  Judge  who  tried 
the  cause  thought  that  there  was  evidence  to  go  to  the 
jury,  and  directed  them  that  they  must  form. their 
opinion  upon  these  letters,  in  which  the  PlaintifT 
noticed  that  61L  6s.  wages  was  due  to  him,  and  the 
Defendant  did  not,  in  her  answer,  deny  the  fact,  or 
the  service,  nor  rest  her  exemption  on  the  circumstance 
that  no  freight  had  been  earned.  In  the  case  of 
Beah  v.  Thempson{a)y  which  was  a  similar  action 
for  wages  during  the  ship's  detenticm,  the  point  did 
not  arise,  for  it  appears  by  the  report,  that  the  ship^ 
which  went  out  in  ballast,  made  freight  on  her  home* 
ward  voyage.  The  learned  Judge  refused  to  reserve 
the  point,  the  action  being  for  so  small  a  demand,  and 
the  jury  found  a  verdict  for  the  Plaintiff. 


HuUock  Seijt.  had  obtained  a  rule  nm  to  set  aside 
the  verdict,  and  have  a  new  trial,  against  which 

Best  Seijt  shewed  cause.  He  insisted  that  there 
was  sufficient  evidence  to  go  to  a  jury,  that-  fre^ht 
had  been  earned;  further,  that  this  was  a  novel  at- 
tempt to  fix  the  Plaintiff  in  an  action  for  seaman's 
wagesy  with  the  otms  of  proof  that  the  ship  had  earned, 
fireight :  the  practice  had  been,  that  the  burthen  lay  oa 
the  Defendant,  to  disaffirm  the  earning  of  fireight 


{a)  4  Mojtf  546. 


J/ulioci' 
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HuUockj  in  support  of  bis  rule».  urged,  that  it  was 
a  clear  point  in  the  law,  that  to  establish  a  claim  to 
wages,  the  Plaintiff  must  either  shew  a  title  umler  a 
specific  contract,  or  prove  that  freight  had  been  earned. 
As  to  the  latter  point,  the  letters  were  no  evidence 
that  freight  had  been  earned :   they  proved  only  that 
the  Defendant  promised,  that  if  the  Plaintiff  proved  a 
just  demand  upon  h«r,    it  should   be  .paid.      There 
never  was  yet  in  JVe^minster  Hall  an  action  tried  for 
seaman's  wages,  in  which  the  Plaintiff  succeeded  with- 
out proving  tluit  freight  was  earned  and  received ;  that 
&ct  appears  Upon  every  special  case  and  special  ver* 
diet,  and  there  was  an  instance  (a)  where  the  special 
case   went  down  again  to  a  jury,  to  have  that  fact 
found  and  inserted.      It  cannot  be  necessary  for  a  De- 
fendant  to  disaffirm  that  which  is  on  e^ential  part 
of  the  Plaintiff's  title.      It  cannot  be  presumed,  that 
the    ship    returned  with  a  cargo:    in  fact,  many  of 
the  ships  detained  in  Russia  by  the  embargo  in  ques- 
tion, did  return  in  ballast.     There  was* no  evidence 
in  the  cause    that  the   Plaintiff  did    return    in  this 
ship,    and   unless    he  fulfilled  his  whole  contract,  he 
was  not  entitled  to  recover.      In  the  special  verdict 
in   Beale  v.  Thompson  {b)  these  facts  are  stated:    it 
is  expressly  found  that  the  seaman  did  his  duty,  and 
that  the  ship  earned  freight;  no  evidence  of  either  of 
those  facts  is  to  be  found  here.     Lord  Alvanley  and 
Heaih  J.  both  lay  stress  on  the  circumstance  that  the 
ship  came  to  her  port  of  ddivery,   and  earned  her 
freight;  and  in  the  Court  of  King's  Brach,  inerror,  Iiord 
ElUnboraugh,  C.  J.  says  (c).   The  right  of  the  mariner 
to  wages,  depends  first  upon  the  earning  of  freight  by 


181 7. 


(a)  Pratt  ^Xuff  6u  in  Thomp*        {e)  Buih  v*  Tbompsent  4  Bait% 

jon  y,  Rowcroftf  At^hAZ*  5^^* 

(k)  3  Boj.  kf  PulL  405. 
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hi»  owner  in  thdt  yojt^  for  which  be  was  hire^;  and 
his  lordship  dwells  much  on  the  freight;  and  then  aayB 
the  only  remaining  question  necessary  to  be  dedded^  in 
order  to  perfect  his  claim  to  have  his  wages  paid  out 
of  that  fund,  is,  has  his  service  under  his  articles  beten 
duly  performed  by  him  ?  That  case  diews  that  there 
must  be  evidence  that  fir^ht  was  earned  on  the  spe- 
cific voyage.  Nevertheless,  in  that  declaration,  as  in 
this,  there  was  no  averment  that  freight  was  earned. 
This  is  indebitatus  assumpsit  for  wages,  to  establidi  that 
claim  by  proof,  the  Plaintiff  must  shew  those  fiicts 
which  establish  his  tide  to  wages.  It  is  a  complex 
proposition,  that  the  Defendant  is  indebted ;  it  compre- 
hends the  fact  of  the  creation  of  the  fund,  whence  the 
wages  are  to  come.  So,  in  an  action  for  work  and 
labour,  the  Plaintiff  must  shew  all  those  things  whence 
the  clkim  for  payment  may  be  established.  The  ques- 
tion whether  freight  be  earned  or  not,  would  not  de^ 
pend  on  the  balance  of  accounts  after  the  voyage; 
the  loss  inctured  by  the  voyage  of  many  of  those 
ships  which  were  detained  by  that  Russian  embargo 
exceeded  the  whole  value  of  the  ship^  though  they 
earned  full  freight;  yet  they  were  held  liable  to  pay 
the  master's  and  mariner's  wages.  The  judgment  of 
Lanorence  J.  in  the  case  of  Pratt  v.  Cifff^  cited  hi 
Th6mpson  v.  Bowcrqfi  {a)  is  strongly  fiivourable  to  the 
Defendant  That  was  an  action  for  a  captain^s 
wages.  A  special  case  reserved,  stated  that  the  ship, 
after  being  released  from  detention  by  the  ZJnAa^  pro- 
cuved  and  brought  to  Ltmdon  a  cargo  of  butter;  it 
would  be  thought,  that  this  circumstance^  beii^  found, 
fbmished  an  irresistible  presumption  that  fi-eight  hid 
been  earned,  but,  upon  the  suggestion  of  Lawrence  J., 
the  case  was  sent  down  again  to  have  that  fact  inserted. 


(«)  4j;a//,43. 
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HMock  urged,  that  he  had  so  Kttle  conceived  that  there 
was  any  evidence  here  from  which  the  jury  were  to 
infer  that  freight  had  been  earned,  that  he  did  not 
address  the  jury  on  the  presumption,  as  he  otherwise 
would  hare  done^  but  merely  made  the  objection  in 
point  of  law. 

Dallas  J.  Since  the  declaration  in  similar  actions 
does  not  aver  the  earning  of  freight,  it  is  a  strong  indi- 
cation that  it  is  not  necessary  for  the  Plamtiff  to  prove 
it ;  for  a  Plaintiff  is  entitled  to  recover  upon  proof  o ' 
the  &cts  stated  in  a  sufficient  declaration.  In  the  de- 
claration in  Beale  v.  T?iomps<my  there  is  no  averment 
of  the  sort ;  none  of  the  cases  dted  appear  to  me  at  all 
to  touch  this  case. 

Park  J.  We  all  think  there  was  evidence  to  go  to 
the  jury,  but  we  grant  a  new  triaf,  upon  the  terms  that 
the  Defendants  shall  not  deny  the  ownership  of  the 
vessel,  nor  set  up  the  statute  of  limitations,  and  ^e 
do  it  on  the  ground  that  the  Defendt^nts'  counsel  did 
not  aiddress  the  jury. 

BiTRROUQU  J.  The  only  question  is,  whether  th^ 
proof  of  freight  being  earned  is  part  pf  the  Plaintiff*)^ 
or  the  Defendants'  case.  Assumpsit  would  not  lie  for 
wages,  without  a  special  averment  that  freight  had  b6i»n 
earned,  if  the  doctrine  contended  for  were  corr^iL 
For,  if  the  law  was  imperative  on  the  Plaintiff  to  maka 
this  .die  ground  and  foundation  of  his  claim,  it  would 
be  necessary  for  him  to  aver  it  as  a  condition  pre- 
cedent. And  it  is  a  fact  of  such  a  nature,  that  tt 
mariner  cannot  easily  get  access  to  the  knowledge  or 
the  proof  it,  whereas'  it  all  lies  within  the  knowledge  of 
the  owner,  and  it  therefore  is  more  reasonable  that  the 
proof  should  rest  with  him.  ^    - 

Y  2  The 
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The  Caari  pronounced  that  the  rule  should  be  made 
absolute  upon  the  terms  above  mentioned,  the  costs 
abiding  the  event ; 

But,  on  this  day,  the  Court  said,  that  on  consulting 
Lord  EUenborot4gh  and  the  other  judges  of  the  Court 
of  King's  Bench,  they  were  all  clearly  of  opinion :  that 
proof  of  the  non-payment  of  freight  was  part  of  the 
Defendant's  case,  and  that  proof  of  the  payment  of  it 
was  not  a  part  of  the  Plaintiff's  case.  They  therefore 
thought  the  rule  had  better  be 

Discharged* 


FcA.t. 


ReID  V.  CORNFOOT. 

Same  v.  Ellis. 


It  it  not  ne- 
cettary  for 
persons  joftify- 
lag  bail  by 
affidavit  in  se- 
Yienl  actions 
llMNit  the  same 
timey  tospe- 
diCy  iaeifber 
iffdavittlie 
Rutnre  order 
ia  which  they 
jretworstaiid 
dbt  among 
.thdrdebu 
ihqrindnde 
thdr  liability 
as  bail  in  the 
other  actioiis. 


nPHE  Plaintiff  had  commenced  two  actions,  one 
against  the  drawer,  another  agamst  the  acceptor, 
of  a  bill  of  exchange  for  250/,  The  same  ^persons 
became  bail  for  both  the  Defendants,  an^  they  jnsti* 
fied  by  affidavit ;  in  the  affidavit  made  in  each  action, 
they  swore  they  were  worth  500/.,  after  payment  of 
all  their  just  debts.  Bhsset  Seijt  objected  to  their 
justificaticm,  upon  the  ground  that  the  sum  was  in- 
sufficient, the  double  of  the  aggr^te  amount  of 
the  sums  sworn  to  in  the  two  actions,  being  loooJL, 
and  his  client  conceived  that  both  the  affidavits  spoke 
simultaneously,  and  referred  to  one  and  the  same  sum 
of  500/.  only,  and  to  one  and  the  same  amount  of  the 
debU  of  the  baiL  He  cited  Field  y.  WaimorigJd  (a), 
where  the  same  persons  becoming  bail  in  fimr  actions. 


(a)  3  Bos.  i^  PuiL  39. 


the 
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tike  Court  required  them  in  each  of  the  actions  to  swear        1817* 

to  the  possession  of  property  to  the  amount  of  doable 

the  aggregate  of  the  sums  sworn  to  in  the  four  actions, 

that  is,  eight  times  the  single  debt  Cormfoot. 

Vaughan  S^t,  who  had  moved  that  the  bail  might 
justify<|  answered,  first,  that  the  objection  came  too  lat^ 
for  that  it  ought  to  have  been  made  at  the  time  of 
swearing  the  affidavit  Secondly,  that  two  affidavits 
cannot  be  made  simultaneously,  but  must  necessarily 
be  sworn  successively;  and  that  each  affidavit  speaks 
of  the  property  that  the  bail  possessed,  and  of  the 
debti  and  engagements  that  they  were  liable  to,  at 
the  moment  when  they  swore  that  affidavit  The 
objection  supposed,  either  that  the  affidavits  were 
untrue,  of  which  there  was  no  evidence,  or  that  it 
was  legally  or  physically  impossible  that  a  person 
who  at  any  time  swore  he  was  worth  500/.  should 
possess  500/.  more,  of  which  he  made  no  mention. 
But  bail,  in  (their  justification,  were  not  required  to 
swear  that  the  sum  named  was  the  utmost  extent  of 
their  property,  and  that  they  had  no  more,  but  only  to 
swear  to  their  possession  of  such  a  sum  as  would  sa^ 
tisfy  the  exigency  of  the  occasion ;  nor  was  it  required 
that  they  diould  specify  the  amount  of  their  own  debts, 
and  incumbrances.  If  these  principles  were  attended 
to,  the  whole  matter  became  clear,  and  the  affidavits 
were  sufficient  When  the  bail  swore  the  affidavit  in 
the  first  action,  there  was  no  reason  why  they  might  not, 
as  they  swore,  be  each  worth  500/.,  after  payment  of  all 
their  just  debts;  and  if  so^  that  affidavit  was  sufficient 
in  the  first  action.  When  they  swore  the  second 
affidavit,  their  debts  would  certainly  be  500/.  greater 
than  they  were  a  short  time  before,  because  they 
had  increased  them  by  the  amount  of  their  liability  for 
500/.  in  the  first  action ;  it  was  nevertheless  not  legally 

Y  S  or 


326  CASES  IN  HILARY  TERM 

1817-  or  physically  impossible,  nor  wholly  incredible^  that 
they  might  still  have  500/.  left,  over  and  above  what 
would  suffice  to  discharge  their  debts  so  augmodled. 
The  Plaintiff  therefore  had  all  that  he  was  entitled  to, 
for  the  bail  thus  swore  to  a  separate  and  distinct  un- 
incumbered iimd  of  500/.  to  satisfy  their  liability  in  each 
action,  exclusive  of  the  like  iiuid  of  500/.  sworn  to 
in  respect  of  the  other  action.  It  was  impossible  tha 
in  Field  V.  WainxDrightf  the  Court  could  have  under- 
stood the  nature  of  the  application. 


BuRBOUGH  J.  If  a  man  justifies  bail  by  affidavit^ 
on  two  successive  days,  in  two  several  actions,  it  never 
was  yet  seen  that  the  latter  affidavit  particularized 
his  liabiUty  on  the  former  action,  more  than  any  other 
of  the  debts  of  the  baiL  This  affidavit  is  in  the  usual 
fonn* 

The  Court  allowed  the  justification. 
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Austen  v.  Howakd^  (a) 

'THE  Plaintiff  declared  io  debt  on  bond  made  by  the  Semhk  dut  if 
Defendant  to  the  PJaintifl^  sheriff  o(  Sony,  in  500/^  a  replevin-bond 
whicbf  on  oyer^  purport^  to  be  entered  into  by  C  with  one  turt- 
JBromleu,  the  Defimdant  B^mar^  and  H.  Brawn^  to  ^\"^^  ^ 

judgment  in 

fin  JS.  Jju$ien,  the  jE^aintiff,  sheriff  of  Surry,  and  for  repierin  for  a 
payment,  it  was  expressed  that  they  bound  themselvies,  retMm»  the  re^ 
and  every  of  them  by  himself,  for  the  whole^  and  the  ^^  whereoo 
heirs^  executors,  and  administrators  of  th^m  and  every  party  distrain- 
of  them,  sealed  with  their  seals*    The  onidition,  upon  ^fi^  recoTot 
oyer,  was,  that  if  C*&'omley  should  appear  at  the  next  againrtiheshe- 
,county   court,   and  prosecute  his  action  with  elfect  riff  for  taking 
against  W.Sta$Uon,  for  taking  and  unjustly  detaining  "J^^''^ 
his  goods  and  chattels,  therein  enumerated,  and  s^iopld  sheriff  cannot, 
also  make  return  thereof  if  return  thereof  should  be  '^^'^  against 
adjudged,  and  also  should  effectually  save  and  |^«p  ty^n^d^*" 
harmless  and  indemnified  the  Plaintifl^  his  deputies^  a  moiety  of  the 
baili^  and  ministers,  and  every  of  them,  for,  touching  sum  composed 

and  concerning  the  replevying  and  delivery  of  the  said  whichthepaity 
soods;  and  also  o^  from,  and  against  all  actions,  suits,  distraining^ 
damages,  losses,  costs,  and  charges,  that  might  arise  or  ^^  replevin^ 
happen  to  him,  them,  or  any  of  them,  in  consequence  suit  to  be  due,, 
or  by  means  thereof,  then  that  obligation  to  be  voiil.  *"*^  *^*  ^«**« 
The  Defendant  pleaded,    that  W.  Stanton    had   dis-  ^J^J."^" 
trained  the  goods  therein  mentioned,  for  rent  alleged      Whether  a 
to  be  due  from  &  C.  Bromley  to  Stanton,  and  the  P|ain-  ^^f^Sri  ^ 
tiff,  being  sheriff,  on  complaint  by.  Bromlofy  caused  making  rep]e- 
deliverance  to  be  made  to  Bromley  of  the  goods  so  ▼>%  but  not  in 
distramed,  and  on  that  occasion  Bromley,  and  the  De-  J^^,^  ""^ 
iendaht  as  his  surety  in  that  behalf,  made  and  executed  the  directions 

the  said  bond,  but  that  the  bond  was  executed  by  the  ^  <^  •tatute 

xz  C  3.  c,  19., 

be  assignable^ 
(a)  See  Austen  v*  Howard,  ante,  VIL  a8«  qiuert^ 

Y  4.  DeJfendi. 
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Defendant,  and  Bromley  only,  and  not  by  H.  Brown 
therein  mentioned,  or  by  any  other  person.     To  this 
plea  there  was  a  demurrer,  and  joinder;  and  judgmenty 
after  argument,  was  given  for  the  Plaintiff,   and  the 
Plaintiff,  pursuant  to  the  statute,  assigned  the  following 
breadies.      That  the  plaint    in  the  condition  men- 
tioned, afterwards  was  duly  removed  at  the  instance  of 
Stanton  from  the  sheriff's  court  into  this  court,  by  writ  of 
recordari  facias  loquelnm.  and  that  in  Michaelmas  tetmf 
52  G.  3.  it  was  adjudged,  that  Bromley  should  take  no- 
thing  by  his  plaint,  and  that  Stanton  should  go  thereof 
without  day,  and  have  restitution  of  the  com,  goods, 
and  chattda.    That  Stanion  sued  out  of  this  court  his 
mtit  pro  retamo  habendo^  upon  which  the  sheriff  returned 
an  eloignment  by  Bromley^  of  which  premises  Bromley 
had  notice,  and  was  requested  by  the  Plaintiff  to  make 
a  retam  of  the  com,  &c.,  according  to  the  condition  of 
the  bond :  but  that  Bromley  did  not  make  a  return 
thereof;    that,  in  consequence,  Stanton^  in  Michaelmas 
temii  53  G.  3.,  impleaded  the  Plaintiff  in  this  court 
in  a  plea  of  trespass  on  the  case,  and  m  Hilary  term, 
in   the  same  year,  Stanton,  by   judgment,  recovered 
against  the  Plaintiff  405/.   its.   for  his  damages  and 
costs,  by  reason  of  which  premises,  and  in  order  to 
prevent  himself  from  being  taken  in  execution  for  those 
damages,  the  Plaintiff  was  not  only  forced  to  pay,  and 
afterwards  did  pay  Stanton  405/.  1 15.,  but  divers  other 
sums  of  money,  to  wit,  200/.  about  his  defence^  and  by 
reason  of  the  several  last-mentioned  premises,  the  Plain- 
tiff had  been  and  was  damnified  to  the  amount  of  lOOo/L 
The  Plaintiff  further  suggested,  that  Bromley  did  not^ 
although  requested,  make  return  of  the  com,  &c.,  but 
therein  made  default,  by  reason  whereof  the  Plaintiff 
had  beoi  obliged  to  pay  Stanton  500/. ;  and  also  to  ex- 
poid  other  200/.,  and  was  thereby  damnified  to  that 
amoont*    He  3dly  suggested,  that  the  said  plaint  was 

13  duly 
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daiy  remoyed  at  the  instance  otStanUm  into  this  conrt  18L7* 
by  wnt  of  recardari facias  loqudamj  and  that  in  MiduuU 
mas  term  526. 3.,  it  was  a^jodged  that  Stanton 
should  have  restitution  of  the  said  corn,  &c.  That  on  HowAaw 
17th  June^  in  52d  6.  3.,  Stanton  sued  out  a  writ  pro  re* 
tomo  habendo^  and  the  then  sheriff  returned  an  doign- 
ment  by,  Bromley,  of  which  premises  Bromley  had  notice, 
and  was  requested  by  the  Pkintiff  to  make  a  return  of 
the  com,  &c.^  accoi?ding  to  the  condition,  but  that 
Bromley  did  not  make  a  return  of  the  com,  by  reason 
whereof  the  Plaintiff  afterwards  was  obliged  to  pay  to 
Stanton  6ooLi  and  also  incurred  5002.  costs.  This 
case  was  tried  before  Qibbs  C.  J.  at  the  sittings  after 
Michaelmas  term,  1816,  and  the  jury  assessed  t^ 
Plaintiff's  damages  at  4392.  li.  i  id^  subject  to  the  opinmi 
of  the  Court  upon  acase^  which,  in  substence,  was,  that 
Bromley^  being  ^tenant  to  the  bailSb  and  fveemen  of 
Kingstonj  of  certain  lands,  in  respect  ofwhich  2iiil  los. 
rent  was  in  arrear,  they,  by  Stanton  tibeir  bdliff,  dis- 
trained the  growing  crops  upon  the  lands,  whereupon 
Bromley  levied  his  plaint  upon  the  Plaintifl^  then  being 
sheriff  of  &irry,  who  took  fi'om  him  and  the  Defendant 
this  bond  for  500/.,  being  double  the  value  of  the  goods 
distrained.  The  suit  in  the  sheriff's  court  was  removed 
into  this  court  by  a  writ  of  recordari  facias  loquelam, 
and  judgment  was  given  in  that  suit  against  Bromleyf 
and  that  the  com,  &c.  (of  which  the  growing  crops 
consisted)  should  be  returned  to  Stanton,  who  thereupoa 
sued  out  ^  writ  pro  retomo  iabendo,  to  which  the  then 
sheriff  returned,  that  the  good^had  been  eloigned  by 
Bromley ;  that  the  latter  was  called  upon  to  return  the 
same,  but  reftised.  Stanton  then  brought  his  action  in 
the  Common  Pleas  against  the  prestent  Plaintiff  and  in 
his  declaration  therein,  stated  that  he  had,  as  bailiff  of 
the  bailiffs  and  freemen  of  the  town  of  KinggtaH'Upon' 
Thames,  distrained  in  certain  closes  the  growing  crops 

for 


»0 


CASES  IK  HILARY  TERM 


1817. 


AtntBf 


fer  1 1C3^  55.,  and  in  certain  other  closes  for  101/.  55.9  dor 

from  Bromley  to  the  said  baUi£&  and  freemen,  for  rent 

0f  4^rtain  closes,  which  Bromley  then  held  of  the  said^ 

bailiffii    and  Jreemen,  by   demise  tbeteof  theretofore 

iQ  h  jm  by  them  made^  rendering  rent  for  the  same:. 

and  l^MK)rding   to  law    detained   the   said  growing 

iSBdpfi .  mitil  the  Plaintil^  then  being  i»herxfl^  upon  the 

eomplaint. of  i8r(7i»Z(9,  under  colour  of  his  office  of 

•herifi^  caus^  the  corn,  &c.  to  be  replevied  and  deli^ 

▼ecad  to  Bromley,  who  at  the  next  county  court  held 

at  G.  befoine  J.  C,  &c.  then  suitors  c^  the  said  Court, 

iQvied  his  plaiot  against  the  then  Plaintiff  for  the  taking, 

&c  his  goods,  which  plaint  afterwards  by  the  King's 

wp^  to  the  late  sheriff  was  recorded  in  this  court,  hy  the 

then  Defendant  Austen^   then  being  sheriff,  who  le- 

tomed  on  that  writ  the  recx>rd  of  the  plaint,  to  wil 

H^ift  at  the  County  court  holden,  &c«  Bromky  bad 

complained  of  the  then  Plaintiff  StojiUm^  of  a  plea  <£ 

Vddng  and  unjustly  detainiiyg  the  aaid  goods,  and  had 

$)iind  pledges,  as  wdl  for  prosecudii^y  as  for  returning 

them,  if  retmm  thereof  should  be  e^j^g^  ^7  ^^^9  ^ 

wit,  the  Defendant  Smard  and  H.  Brown,  as  by  the 

writ  and  return  appeared.     And  thereupon  Bromley 

afterwards,  in  Michadmas  term  51  6. 3.,  in  this  Courts 

iiQjdeaded  the  then  Plaintiff  Sianlon  in  the  said  plea,^ 

for  that  he  in  certain  closes  took  and  unjustly  detained 

the  cpuh  &&  of  Bromley.    And  thereupon  the  then 

J^laintiff  iSoa^cm,  as  bailiff  of  the  bailiffiand  freemen  of 

Ifingskm  made  conusance  upon  the  holding  by  Bromley 

ef  itheddoses  in  whfch,  &c.  for  one  year  and  three  quar- 

tm^  m  tenant  tber^eaf  to  the  said  bailiffs  and  freemen,  by 

wtoe  lof  two  ^several  demises  thereof  to  him,  under 

632.  rent,  and  j[)B/.  rent,  payable  quarterly,  for  i  io4  5^* 

and  loiA  I05.  rent  then  due  from  Bromley  to  the  said 

hailiftand  freemen.    And  that  afterwards,  in  Michael- 

Mor.ienn  5  a  Gr*  3*»  it  was  considered  by  this  Court  that 

Bromley^ 
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Bramlet/sitkovld  take  nothing  by  fak  writi  &C4  and  that  the       ldl7, 
said  then  Plaintiff  Stanion  should  go  thereof^  &c  and 
liave  a  return  of  the  com^  &€•»  and  thereupon  the  then 
iPiaintiff  Stanton  freely   there  in   Court  remitted  to     Uowabih 
Bromley  the  damages,  &e.  and  it  was  further  considered 
that  the  then  Plaintiff  Stanton  should  recover  against 
Bromley  72/.  155.  for  his  costs  of  increase,  as  by  there- 
cord  appeared,  and  thereupon  the  then  Plaintiff  &an- 
ton  afterwards  sued  out  of  this  Court  a  writ  pro  re^ 
tomo  habendoj  to  which  the  then  sheriff  returned  an 
eloi^ment  by  Bromley  s  that  the  then  Defisndant  AusUnf 
being  such  late  sheriff,  not  regarding  the  statute,  nor  the 
duty  of  his  office,  and  devising  and  fraudulently  in- 
tending to  deceive  and  defraud  the  then  Plaintiff  &aii- 
tou^  and  to  deprive  him  of  his  distress  and  all  beiw6t 
thereof  ^did  not  at  or  before  the  replevying  and  the 
making  deliverance  of  the  said  corn,  &c.  so  distrained 
to  Bromley^  take  in  the  name  of  ^uj^^  the  then  sheiiff^ 
from  Bromley  and  two  responsible  persons  ^  snretiem  a 
bond  in  doubly  the  value  of  the  corn  so  diAtrai96d9 
such  value  being  ascertained  by  the  oath  of  one  or  more 
witness  or  witnesses,  not  interested  in  the  same  com^ 
&C.  or  the  distress,    and  conditioned  ibr  the  pro- 
secuting of  the  suit  in  replevin  with  effect^  and  without 
delay,   and  for  duly  xetuming  the  com,  &c*  so  dis- 
trained, in  case  a  return  should  be  awarded,  which  he 
ought  to  have  done  according  to  the  statute,  but^  oalhe 
contrary,  wholly  neglected  so  to  do ;  and  the  then  Plain- 
tiff Stanton  averred  that  the  com,  &c.  had  not  been 
returned  to  him  according  to  the^ect  of  that  writ*  nor 
to  the  said  bailiffi  and  freemen ;  nor  had  the  rentSi  for 
which  the  distress  was  so  made,  been  paidj  nor  had  the 
judgment  been  satisfied ;  nor  had  Bromley  the  Defend- 
ant, Hcfwardj  H.  Brawn^  or  the  then  Defendant  Juskth 
or  any  other  person  whosoever,  answered  for,  or  paid 
to  the  then  Plaintiff  Stanton^  as  baili£^  or  to  the. said 

bailifi 
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bailifis  and  freemen,  the  valae  of  the  corn,  &c.  so  dii^ 
trained,  by  reason  of  which  premises  the  then  Plaintiff 
Sianton  was  whoUy  deprived  of  the  com,  hd  and  of 
the  whole  benefit  of  the  distress  and  judgment.  A  se^- 
cond  count  was  the  same  as  the  first,  except  that  the 
biieach  of  duty  imputed  to  the  sheriff  was,  that  he  did 
not,  before  and  at  the  time'of  replevying  and  delivering 
of  the  goods  to  Bromley^  take  from  him  pledges  suffi- 
cient as  well  for  the  corn,  &c.  being  returned,  if  a  re- 
turn thereof  should  be  adjudged  by  law,  as  for  the  pro- 
secuting of  his  plain^  which  he,  as  such  late  sheriff 
ought  to  have  done  according,  to  the  statute,  and  that 
the  Defendant  Hawardj  and  H.  Br&am  aboye  mentioned 
to  have  been  returned  by  Bromley  as  pledfges,  were 
not  sufficient  or  responsible  persons  to  answier  for  the 
returh  of  the  goods,  nor  the  valqe  thereof  The  da- 
mage alleged  to  result  from  this  breach'of  duty  in  the 
sheriifl^  was  the  same  as  in  the  first  count  The  third 
coiflit  wtts  like  the  others,  except  in  the  charge  of  the 
breach  of  duty,  the  then  Plaintiff  iStefi/ofi  therein  al- 
ledged,  that  the  sheriff  did  not  take  firom  Bromlej)^  and 
two  reqponsible  persons,  as  sureties,  a  bond  for  double 
the  value  of  the  goods  distrained,  conditioned  for  pro- 
secuting the  replevin  suit  with  effect,  and  for  returning 
the  goods  in  case  a  return  were  adjudged ;  and  the  dar 
mage  resulting  from  this  breach  of  duty  was  the  same  as 
iii  the  two  first  counts.  Issue  was  joined,  and  the  cause 
was  tried  before  Mansfield  C.  J.  when  the  jury  found  a 
verdict  for  thePIaintifl^  for  284/.  105.  damages,  and  the 
V\ain^StanUm  furtfaier  recovered  121/.  is.  costs;  and 
the  sum  of  405/.  1 15.,  beinjg  the  amount  of  those  seve- 
ral sums,  was  in  fact  paid  by  the  present  Plaintiff  ta 
Sianton.  The  several  sums  of  iioZ.  $s.  od.^  and  loi/. 
10^.  odL,  for  which  the  distress  was  originally  made^ 
and  the  sum  of  72/.  155.  o^.,  anoount  to  284/.  io5.  o^> 
the  sum  for  which  the  jury  gave  their  verdict  The  pre- 
sent 
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veat  PIaiDti£P|  in  defending  that  action,  was  put  to  the 
further  expence  of  23/.  los.  od.j  which  sum,  together 
with  the  405/.  1  IS.  od^  made  the  sum  of  439/.  is.  iid^ 
the  sum  which  the  Plaintiff  in  the  present  action  sought 
to  recover ;  the  Defendant  contended,  that  inasmuch  as 
the  sheriff  became  liable  for  these  several  sums  in 
consequence  of  his  own  breach  of  duty,  he  had  no 
claim  against  the  present  Defendant.  The  Plainti£^ 
on  the  other  hand,  contended,  that  though  the  ac^ 
tion  was  in  form  against  the  sheriff  for  a  bremsh 
of  his  dn^,  yet  that  Stanton  was  damnified  only  by  the 
goods  not  being  returned,  pursuant  to  the  condition  of 
the  bond.  The  question  for  the  opinion  of  the  Court 
was,  first,  whether  the  Plaintiff  was  entitled  to  recover: 
any  thing  more  than  nominal  damages ;  and  secondly, 
if  so,  whether  he  could  recover  the  whole  43  9/.  \s.  i  idL, 
or  what  part  thereof. 


I8I7. 


Lens  Serjt.  for  the  Pbdntifl^  contended,  diat  although 
the  sheriff  had  in  fiM:t  fiuled  in  his  duty^  by  taking  oidy 
one  surety  instead  of  two  (a),  yet,  that  Jif  the.  return » 
had  been  made,  no  damage  would  have  been  thereby* 
occasioned  to  the  landlord,  and  the  sheriff's  failure  in 
duty  would  have  been  injuria  absque  danmo.  It  was 
the  Defendant's  omissidn  to  make  return,  therefore^ 
which  occasioned  all  the  ill  consequences  to  the  sherift 
and  he  was  entitled  to  recover  the  whole  4392.  is.  iid.; 
but  if  not,  yet  at  all  events  be  was  entitled  to  recover 
the  284/.  ios.od.\  for  to  that  extent  Stanton  recovered 
in  the  replevin  suit,  for  rent  alod  costs,  and  if  the 
dieriff  bad  most  stricdy  observed  his  duty,  and  taken, 
a  bond  with  two  sureties,  yet  the  bond  being  several  as 
well  as  jmnt,  the  present  Defendant  would,  without  a 
doubt,  have  been  liable  to  that  ext^t  to  the  laodlonl 


(«}  See  ant»9  VIL  sS. 


opoir 


$S4 


CASES  IN  HILARY  TERM 


i8l7« 


upon  an^  assignment  of  his  bond;   and  ahfion^  he' 
might  have  had  contribution  from  Bhmn  aft^rwatds^ 
ikiat  does  not  diminish  his  present  liability,     th^ 
Ccyitrt  have  decided  that  the  bond  is  valid  as  betwe^ 
the  Defendant  and  the  sherifl^  although  by  the  ohilssion 
to  take  two  sureties,  the  Defendant  has  no  one  to 
whom  he  may  resort  for  contribution :  and  the  sheriff 
19  entitled  to  reCovi^r  against  the  one  surety,  just  so' 
much  as  the  party  distraining  (5ouid  in   his  actidn 
against  the  sheriff  tor  taking  inssffieient  phages,  re-' 
covet  by  reason  of  his  having  lost  hi^  return;    Tlie 
one  surety  who  executes  t!he  bond,  is  as  much  a  party 
to  the  laches,  as  the  other:  he  ought  to  have  reftlsed 
U>  «Kecute>  till  the  otber  came  to  execute  with  him. 


Besf  Seijt.,  contrd.  It  is  admitted  to  flie  Defendant, 
that  the  ml.  costs  of  the  action  for  taking^  insufficient 
pledges,  and  the  23^.  extra  costs  of  the  sheriff 's  defence, 
Mt&not  to  be  recovered.  As  to  the  2^4/.  tds.  did  statate 
If  6. 2.  c.  19.  has  directed  tbe  sheriff  What  he  was  to 
d^'i  BXid  it  was  the  sheriff^  bomideii  duty,  not  to 
ddif«p  the  goods  dbtrained,  till  the  bond'  was  executed 
by  two  sureties,  and  he  cannot  recover  against  the' 
Di^ndant  fer  a  loss  occasioned  by  his  own  irregularity* 
It  iimst  now  be  admitted,  that  by  not  delivering  tlie 
bdttd  in  an  escrow  until  the  odier  surety  should  exe- 
ciil^  the  Defendant  is  bound  by  that  as  his  bond;  bnt 
it  is  great  injustice  that  the  sheriff  should,  after  his 
ariSbonduct,^  recover  iagainst  the  Defendant  284/.  105., 
wfien,  if  the  sheriff  had  done  his  duty,  the  Defendant 
Cmid  have  reeovered  a  moiety  of  that  sum  by  way  of 
oontributioD.  Therefore  the  Plaintiff  can,  at  the  utmost,' 
recover  only  142^.  5^.  the  moiety.  But  ftirther,  the 
DtfSuidant  is  liable  only  to  nominal  damages.  Hiis  is  aif 
action  only  for  damages.  If  the  sheriff  had  assigned  the 
bond,  the  Defendant  wotddhave  had  A  good  answer,  that 
tht  hmd,  not  being  made  according  to  the  statute  was 

14  not 
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not  assignable,  and  the  sheriff  cannot,  by  retiuning  th^ 
bond,  better  bis  skuaiion.  BlackeU  v.  Crissop*  (a)  The. 
bond  was  good  b^^re  the  statute  ii  6.3.  c,i^^  All 
this  argument  on  nominal  damages  is'  open  to  the 
Defendant.  That  was  an  action  standing  on  the  old 
statute  of  We^minster. 

The  Court  proposed  a  compromise^  by  the  Defendant 
paying  142/.  ^^.^  being  one  moiety  of  the  284/.  los. 
which  the  sheriff  would  be  entitled  to  recover,  if  he 
had  taken  a  bond  with  two  sureties  instead  of  one^  in 
which  case  each  surety  would  have  been  liable  to 
one-half. 

Dallas  J.  It  cannot  be  argued  that  die  one  surety 
is  liable  for  the  neglect  of  the  sheriff  in  not  taking  two 
sureties  instead  of  one;  the  sole  sure^  already  snfl^ 
enough  in  not  having  contribution.  The  sheriff  un- 
doubtedly ought  to  have  taken  a  bond  wkh  two  soreliet^ 
in  which  case  each  surety  would  have  been  liable  to  one 
moiety.  The  terms  suggested  attain  the  justice  of  tjie 
casie  bejrond  all  question.  , 


18l7v 


BuRROU&M  J*  It  is  not  to  be  assumed  that  the 
Court  have  decided  that  the  sole  surety  was  absolutely 
bound  by  this  bond.  They  decided  that  he  was  bound 
by  it,  as  it  is  here  pleaded,  but  he  did  not  plead  it 
properly.  If  he  had  pleaded  that  he  delivered  the  bond 
as  an  escrow,  until  it  should  be  delivered  by  the  other 
surety,  I  very  much  doubt  whether  he  would  not  have 
succeeded. 

The  parties  agreed  to  compromise  on  the  terms  pro- 
posed by  the  Court.  (&) 


{a)  Lord  Ray m,  37S. 

(b)  It  was  not  adverted  to  in 
the  ar;gumeDt»  how  the  case  might 
be  affected  by  the  remedy  over 


which  the  single  surety  had 
against  his  principal;  for  since 
the  sheriff's  neglect  of  duty  in 
not  taking  two  sureties  to  the 

bond, 
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boodf  (takiQg  k  to  be  delivered 
af  a  bondf  and  not  at  an  etcrowy) 
wai  held  not  to  avoid  the  bond 
m  MOf  it  seema  that  the  effect 
of  that  neglect  shoold  be  only 
to  drcunucribe  the  liability  of 
the  oae  torety  within  du  aame 
limits  as  those  up  to  which  he 
would  have  been  liable  if  two 
safeties  had  been  duly  taken. 
But  m^iethsr  there  weie  one 
surety  or  two  in  the  replevin 
bondf  the  one  has,  not  less  than 
the  two  would  have^  an  action 
against  the  princtpai  for  money 
paid;  and  as  it  only  appears  "in 
the  case>  that  the  principal  £uled 
to  make  returoy  not  that  he  was 
Insolveoty  or  unable  to  pay*  no» 
coMitat  that  if^the  Plaintiff  had 
recoivefed  judgment  ibr  the  whole^ 
and  the  Ddfendanty  the  sole 
nrety^had  paid  it»the  latter  might 
not  have  recouped  hunsdf  in  the 
wbole  by  his  action  against  the 
frincjpalg  and  if  there  had  been 
two  sureties^  the  obligation  of 
etch  bdng  to  pay  the  ^oley  it 
h  deer  that  the  sheriff  n^ght 
have  recovered  the  whole  from 
him  whom  he  should  select  as 
the  best  paymaster,  and  have  left 
him  to  recoup  himself  by  a  con- 
tribtttion  fhnn  his  co-suretyy  or 
an  cfldve  payment  from  hi^  prin- 


cipal, as  he  might  be  advised*, 
It  could  not  be  known  that  the 
principal  would  fail  in  the  whole, 
or  in  any,  or  what  part,  to  in- 
demnify the  surety,  till  after  the 
surety  should  have  been  so  dam- 
nified, and  should  have  sued  the 
principal,  and  got  judgment  on  his 
right  to  an  indemnity,  and  found 
no  ftnit  of  it ;  which  fact,  there- 
ftHne,as  it  could  notbeknownat 
the  time  when  the  sheriff  sued 
him  on  his  bond,  so  it  could  fomi 
no  ingredient  ia  cakuUting  the 
measure  of  the  damages  which 
the  sheriff  vras  to  racover;  the 
question  therefore  wa^  seeing 
that  if  the  sheriff  had  didy  taken 
two  sureties,  the  one  would  have 
had  his  two-fold  remedy,  viz. 
overagainst  his  princqjMd  for  the 
entirety,  aad  against  his-  co- 
surety for  a  moiety,  whether  the 
depriving  the  siqgle  surety  of 
the  hitter  resort,  should  cKschaige 
him  fion  his  liability  for  that' 
moiety,  notwithstanding  that  by 
the  tenns  of  his  condition  he 
had  bound  kimsclf  to  pay  it,  and 
notwithstanding  that  he  had  a 
resort  for  it  to  his  principal, 
whereby,  fior  ought  that  a|^iears, 
he  might  have  ftilly  recouped 
himself. 


IN  THE  Fimr-sEvx^rrH  Ybar  of  GEORGE  IIL  SS7 

1817. 

Benson  v,  S(7hneide;r.  ^"^  *'  , 

I 

T  K  this  case,  which  was  an  action  against  the  I)e^  Though  a  wit- 

fendant  for  not  loading  a  sufficient  cargo,  tried  at  n«9»s«hpce- 
GuildhaU  before  Burrough   J.,    two  witnesses   named  parties,  obtain 
Hurry  and  Comyn^  had  been  subpoenaed  by  both  partieis  ^^  each, 
to  come  from  Liverpool  to  London^  to  jjive  evidence  !*^^^^"l,  **  ^ 
upon  the  trial.     Before  they  quitted  Liverpool^  Comyn  the  other,  full 
received  from  the  Plaintiff's  attorney  a  remittance  of  Pfymcnt  for 
loi,,   and  on  their  arrival  in  town,    the   Plaintiff's  J^'/j^^^/* 
Atom^  paid  to  Cbur^  15/.  more,  and  to  Hurry  2  $1.  time,  the  party 
They  did  not  then  communicate  to  him,  nOr  did  he  kno#,  '"cc^ng  » 
that  they  were  subpcraaed  on  the  behalf  erf"  the  De-  j^jg  payment  ^ 
fendant,    who   before   the    firit  application  to  them  to  the  witness 
on    the   part  of  the  Plaintiff,   had  ako  paid  them  in  ^Uowedhim  in 

,  his  taxed  costs 

LtTferpool  27/.  eaeh^  for  their  atiendance  and  loss  of  of  s^it. 
time,  and  of  which  he  before  the  trial  apprized  the      And  that 
Plaintiff's  attorney,  with  intent  that  the  latter  mig^t  ^^^  ^ . 
fegidstehis  pajmeuts  to  them  acoordingly.   The  F&in<*  ment  af^  the 
tiff  auooeeded,  and  the  prothonotary  had  refused  to  ^•''^"*  ^f 

been  alieadir 

aUow  the  Plaintiff  in  his  eosu  the  sum  he  iiad  paid  to  paid  by  the 
tfaiase  witnesses,  tapon.the  Defendant's  objection,  that  he  other  party. 
liad  himself  already  paid  the  witnesses  for  so  attending. 

Skepherdj  Solicitor^General,  now  moved,  that  the 
prothonotary  might  review  his  taxation.  The  witnesses 
were  not  bound  to  quit  Liverpool  to  promote  the 
Plaintiff's  suit  till  he  had  paid  them  what  was  neces- 
sary, and  now  that  he  has  succeeded,  he  has  a  right  to 
have  it  allowed  in  costs. 

Lens  Serjt.  shewed  cause  in  the  first  instance,  and 
admitted,  that    the  Plaintiff's  payments  to   the  wit- . 
ness  had  all  been  regular ;  but  he  insisted  that  afler 
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the  Defendant  had  brought  these,  who  were  material 
and  necessary  witnesses  for  him,  and  had  previously 
furnished  them  with  the  means  of  coming  to  town^ 
it  was  a  gross  imposition  practised  by  them  on  the 
Plaintiff's  attorney,  to  obtahi  a  further  payment, 
and  he  must  submit  to  suffer  by  the  fraud  he  had 
sustained.  The  Plaintiff  had  a  good  cause  of  action 
to  recover  the  money  back  &om  the  witnesses;  the 
Defendant  had  no  such  cause  of  action,  for  he  had  first 
subpoenaed  them. 


Dallas  and  Park  Js.  We  cannot  decide  upon 
that  ground  against  the  Plaintiff:  we  are  not  bound 
now  to  decide  whether  the  Plaintiff  can  recover  back 
his  money  or  not,  but  the  Plaintiff  has  properly  paid 
the  money;  we  cannot  see  that  each  party,  before  he 
causes  a  witness  to  be  served  with  a  subpcetid,  is  boiind 
to  enquire  of  the  other  park's  attorncfy  whether  he 
also  has  subpoenaed  him. 


Burro  UGH  J.  I  do  not  see  that  any  imposition  has 
been  practised.  Upon  a  subpctnd^  a  witness  has  a 
right  to  have  his  expences:  their  having  'been  paid 
twice  does  not  affect  the  question.  I  do  not  know  that 
•the  Plaintiff  has  any  cause  of  action  against  die 
witness. 

Rule  absolute^  for  the  prothonotarjr 
to  allow  these  costs,  (a) 

{a)  See  Crompton  v.  Button^  antp.  III.  130.  acc» 


IN  THE  Fifty-seventh  Yeaji  of  GEORGE  III.  881> 

1817. 


Stewart  v.  Fry.  />*.  8. 


T 


HIS  was  an  action  for  money  had  and  received,  ^.,  an  acceptor 

which,  as  it  appeared  upon  the  trial  had  at  Guild-  <^^^^  P*y- 
,    „  ,       .    .  t\       -mM-  w      T  ^        t    n        able  at  his  £01^ 

nauy  at  the  sittings  after  Michaelmas  term  1 8 1 7,  before  ^^^  bankcn' 

Gibbs  C.  J.  was  brought  nnder  the  following  circum*  remitted  them 
stances.     M.  Codd  had  drawn  a  bill  at  Droghcda^  in  -^^^  tike*k 
Ireland,  for  200/.  payable  to  his  own  order,  on  Richards  up  if  overdue ; 
and  Co.  in  Liverpool,  who  accepted  it,  payable  at  the  ^^^  ^'^  ^ 
Defendants' ;  the  drawer  indorsed  it  to  Balfour,  who  the  baukersy' 
indorsed   and    remitted   it   hither   to   his   agents  the  who  were 
Plaintiffs,   that   they  might  receive  the  money.     On   j     f"  "* 
the  day  on  which  the  bill  became  due,  it  was  pre-  called  on  the 
sented  for  payment  to  the  Defendants,  who   reiused  J^^lders,  in- 
payment for  want  of  advices;  on  the  same  day  they  j^  up -but 
received  a  remittance  of  200/.  from  AspinalU  of  Liver-'  finding  the  biU 
pooL  with  advice  of  the  bill,  and  a  request,  "  should  ^^*^^  *^ 

,  /.T/.T-I  ^^  Ireland  as 

it  kave  appeared,  and  been  refused  for  want  of  advice,  to  dishonoured, 

take  it  up."     The  Defendants  accordingly  applied  on  ^^^  remitted 

the  next  day  but  one  to  the  PlaintilTs,  to  take  it  up,  bj^km^Ae 

but  the  Plaintiff   were  not  then  in  possession  of  the  acceptor,  and, 

bill,  having  returned   it  to  Ireland  as  dishonoured;  "po****"^- 

and  AspinaUsj    upon   being  apprized  of  this  fact,  re.  ^5^^  ^f  ^^  ' 

called  the  money;    after  which  the  Plaintiffs  having  bill»  refused 

again  obtained  the  bill,  and  demanded  payment,  it  was  hSTa  V  h* 

refused.     For  the  Plaintiff  it  was  contended,  that  there  was  not  such 

had  been  a  specific  appropriation  made  of  this  money  *«pcc»fic  ap- 

to  the  payment  of  the  bill,  after  which  the  Defendants  the  money 

were  trustees  for  the  Plaintiffs,  and    were  bound  to  as  to  render 

retain  the  money,  and  apply  it  to  that  purpose ;  and  ^? .  *    ^ 

De  Bemales  v.  Fuller  (a)  was  cited,  where  it  was  held,  holder  for  the 

that  an  action  for   money   had    and  received   miirht  amount  re- 

^  ^       mitted. 

{a)  14  East,  590.  note  ;  S.  C.  a  Campb.  426* 
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1817-        ^  maintained  against  bankers  with  wjiom  money  was 
<^  -y-j     deposited  to  take  up  a  bill,  and  who  had  never  even 

StEW^  ART 

^  accepted  it  upon  that  trust,  but  had  tortiously  applied 

Fry.         it  to  discharge  a  debt  of  the  deponent  to  themselves.^ 
A  verdict  passed  for  the  Defendants. 

Vaughan  Serjt.  in  this  term  had  obtained  a  rule 
nisi  to  set  aside  this  verdict,  ^and  have  a  new  tria^ 
when  the  Court  cited  Williams  v.  Everett  [a)  against 
kim. 

The  Courts  stopping  Lens  Serjt.,  who  would  have 
shewn  cause,  now  called  on  Vaughan  to  8U[^rt  his 
rule.  He  urged  the  drcumstance,  that  the  Plainti£& 
liad  called  to  take  up  the  biH,  as  conclusive  evidence 
by  their  own  act  of  a  specific  appropriation,  whichy 
though  they  need  not  have  assented  to  in  the  first 
instance,  they  could  not,  according  ta  De  Bemales  v* 
FuUer^  afterwards  repudiate. 

Dallas  J.  There  is  nothing  in  the  ease ;  for  whep 
the  Plaintiffs  called  upon  the  Defi^dants  with  the 
money  they  did  not  know  the  bill  was  gone  back. 
There  was  nothing  to  restrain  the  right  of  the  acceptors 
who  made  the  remittance,  or  of  the  Defendants,  to  make 
any  new  app^riation  of  the  money  as  they  thought 
fit,  finding  on  application  at  the  counting-house  of 
the  Plaintiffs,  in  order  to  take  up  the  bill,  that  the 
bill  was  gone  back  to  Ireland;  and  there  was  no  pro^ 
mise  or  undertaking,  express  or  implied^  to  hold  the 
remittance  for  the  Plaintiffs'  use. 

Rule  dischai]ged«^ 

{a)  14  £aj/,5^^ 


llf  THE  iPlFTY-SEVENTH  YeAR  OF  GEORG£   III.  ^41 

I8I7. 

CuLLUM,  Demandant ;  Ryder,  Tenant ;  Vee-      ^^^'  ^^ 

NON,  Vouchee. 

DLOSSET  SerjU  moved  to  amend  a  recovery,  by  where  certaia 
inserting  all  and  all  manner  of  tithes  arising  out  femwhadbeea 
of  four  farms  called  Chipley  Abbey  farm,  Eastif  Lodge  ^^jj^^j  j^^  ^j  * 
farm,  Broxted  Lodge  farm,  and  the  Great  Lodge  farm,  and  his  ances- 

in  the  parishes  of  Hundon  and  Chipleiu  in  the  county  of  ***"  ^® 
^  -r  ^»  ^        memory  as 

Suffolk^  upon  affidavit  that  Mr.  Vernon  at  the  time  of  suf-  tithe-free,  but 
fering  the  recovery  was  seised  in  fee-tail  of  those  farms,  "o  ^^%^  reason 
amongst  other   manors,   farms,   lands,   and  heredita- ^^     ^  ^^^ " 
loents,  and  also  of  all  manner  of  tithes,  if  any,  yearly  known,  to  ac- 
arisin^  growing,  or  renewing  from  and  out  of  those  ^^^^^  ^^^  ^^ 
foux  farms,  which  were  included  in  the  deed  and  je-  Court  permtt- 
covery,  and  which  had  immemorially  been  reputed  to  'ted  a  recovery 
be  tithe  free;   and   that   it  was  the  intention  of  the  by  insertion  of 
parties  to  the  recovery  and  deed  to  make  the  tenant  the  tithes. 
to  the  precipe,  to  comprize  in  the  recovery  the  tithes,  if 
any,  of  those  farms  and  lands,  as  the  deponent  believed 
not  only  from  the  recovery  having  been  intended  to 
pass  all  the  estates  of  J.  Vernon^   of  which   he  had 
become  possessed,  but  from  the  general  words,   and 
particularly  the  word  hereditaments,   introduced  into 
the  release.     The  deed   to  make   the   tenant  to  the 
precipe,  conveyed,  among  many  other  parcelsi}  those 
four  farms,  described  by  their  names,  and  the  names  of 
their  occupiers,  "  all  which  premises,"  referring  to  the 
whole  of  the  parcels,  *^  were  situate  in  the  towns,  parishe^^ 
fields,  precincts,  or  territories"  of  sixteen  vills  named, 
including  <^  Hundon  and  Chipley^^^  and  were  late  in  the 
tenure  or  occupation  of  persons  therein  named ;  ^^  and 
all  other  the  freehold  manors,  farms,  lands,  tenements^ 
woods,  and  hereditaments  of  the  relessor,  or  whereof 
or  wherein  he^  or  any  person  or  persons  in  trust  for 
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181 7.  him,  then  had  any  estate  of  freehold  or  inheritance 
'  7"  ^  i"  possession,  reversion,  remainder,  or  expectancy, 
Demandant,  whether  under  the  last  will  of  J.  F,y  or  under  the  last 
will  of  jE.  /^.,  or  otherwise  howsoever,  situate,  lying,  and 
being,  or  arisingy  in  the  several  towns,  parishes,  and 
places  thereinbefore  named,  or  elsewhere  in  Sttffblk, 
And  all  houses,  &c.,  rights,  royalties,  members^  and 
appurtenances  whatsoever  to  the  said  manors,  farms, 
lands,  hereditaments,  and  premises  belonging  or  ap« 
pertaining,  or  therewith,  or  with  any  part  thereof  re- 
spectively held,  used,  occupied,  or  enjoyed,  or  accepted, 
or  reputed,  taken,  or  known,  as  any  part,  parcel,  or 
member  thereof.  There  was  no  express  mention  of 
tithes.  Blosset  stated,  that  Mr.  Vernon  was  not  aware 
of  any  cause  originating  in  ecclesiastical  history  to 
make  these  four  farms  tithe-free,  but  no  tithe  had  been 
in  fact  paid  for  any  time  known,  and  he  urged  that 
therefore  the  law  supposed  that  there  were  titlies ;  and 
to  account  for  the  enjoyment,  it  must  be  supposed  that 
the  recoveror  had  a  title  to  them,  although  they  had 
been  unnoticed  in  the  muniments,  by  reason  of  long 
uiuty  of  possession.  The  deed  to  make  the  tenant  to 
the  precipe  was  sufficiently  ample  to  include  all  the 
tithes,  if  any  such  there  were,  and  lest  any  future  claim 
to  the  tithes  should  arise,  it  was  thought  necessary  that 
a  title  to  the  tithes  should  be  completed.  In  the.  case 
of  Bret  (a),  Demandant;  Smith,  Tenant;  Honeywoody 
Vouchee^  a  rent  charge  was  permitted  to  be  included 
in  0  recovery,  by  amendment,  after  one  hundred  and 
twenty  years  apparent  merger.  On  an  affidavit  that 
the  parties  were  now  alive,  which,  apparently,  was  the 
case,  in  the  precedent  cited. 

The  Court  permitted  the  amendment. 

{a)  Ante}  I.  484. 


IN  THE  Fifty-seventh  Year  of  GEORGE  III.  S4iJ 


Down  and  Another  v.  Down,  Feif.  n. 


1 


^HIS  was  an  actiou  of  trespass  on   the   case,   for  Devise  of  my 
injury    to   the    Plaintiffs'   reversion,    brought    to  messuage, 
decide  the  title  of  a  certain  piece  of  wood  land,  called  \J^J^^^  called 
Jfllliam's  Springf  situate  in  the  parish  of  Datckworth,  C.fann,utuate 
in  the  county  of  Hertford,     The  cause  was  tried  be-  *"  ^J  near  the 
fore  Lord  EUenborough  C.  J.  at  the  Hertford  summer  ^  ^^  j* 
assizes  1 8 1 6,  when  a  verdict  was  found  for  the  Flaintiffi,  now  on  lease 
subject  to  a  case.      Bichard  Daum^  Esquire,  deceased,  ^®    T  *    t  *  f 
was  the  father,  as  well  of  the  Plaintiffs,  who  were  his  150/.    A  dote 
3d  and  4th  sons,  as  of  the  Defendant,  who  was  his  •"  ^^  parish 
eldest  son  and  heir  at  law.     Richard  Dawn  in  his  life-  fore  «ble  and 
time  was  seized  in  fee  of  several  farms  and  lands  in  the  part  of  C  farm 
several  parishes  of  Stevenage,  Datchworthy  Welmyn,  and-  ^^7"?^'^ 
Teaoyn,  in  the  county  of  Hertford,  and  inter  alia,  of  a  i^gjec  thereof 
certain   farm  called  Coltsfoot  farm,   and  also   of  two  but  for  thirty- 
pieces  of  wood  land  called  Ham^s  Wood  and  BtdPs  Woody  '^^X^f*  P»' 

sown  with 
adjoining  to  Coltsfoot  farm,  which  had  been  old  woods  acorns,  and 

from  tune  immemorial,  all  in  the  parish  of  Datchvxnih.  occupied  by 
CoUsfoot  farm  consisted  of  about  172  acres.     WiUianCs  ^^^^^^^ 
Spring,   the  close  in  question,  was  part  of  that  farm,  of  two  leases 
and  held  as  such  under  the  same  title,   and  was  so  of  C.  farm,  one 
described  in  a  map  of  the  said  farm  made  previous  to  nbstwior  to  the 
the  same  close  being  planted  with  acorns  as  hereinafter  date  of  the  de- 
mentioned.  There  are  two  ways  through  it,  and  the  way  ^^>  ^»nc9  by 
from  oiie  part  of  Coltsfoot  farm  to  another,  is  through  parcel  trfC. 
this  close  called  WiUianCs  Spring,  which  immediately  ^um. 
adjoins  the  upper  part  of  it,  and  abuts  on  the  road 
adjoining  to  the  lower  part  of  it ;  and  in  order  to  go 
•  from  the  upper  to  the  lower  part  of  the  farm  persons 
must  go  through  this  close,  there  being  no  other  way, 
without  going  off  the  &rm  and  by  a  more  circnltous  road.' 
WiUianCs  Spring,    the   close  in   question,    consists  of 
about  seven  acres,  and  it  being  of  little  or  no  value  to 
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he  devised,  in  like  manner,  from  and  immediately  after 
the  decease  of  his  said  wife,  all  and  singular  his  said 
farms,  lands,  messuages,  cottages,  and  premises,  there- 
inbefore described,  situate  in  the  parishes  of  S/^iw?^<?, 
DatckxDorik,  JVelvyn,  and  Temyn  ;  to  hold  unto  and 
to  the  use  of  his  said  two  sons  Henry  Down  and 
Bichard  Down,  and  their  heirs,  in  equal  shares  and 
♦proportions,  as  tenants  in  common.  The  Defendant 
entered  into  the  close  palled  William's  Spring,  and  cut 
the  wood  (a)  growing  there,  claiming  to  be  entitled  to 
it  as  heir  at  law  to  his  father,  and  as  undisposed  of  by 
his  will.  The  Plaintiffs  claiming  to  be  entitled  to  it  as 
still  being  part  and  parcel  of  Cottsfoot  farm,  (as  devisees 
of  their  fether,)  in  reversion  expectant  on  their  mother's 
decease,  brought  the  present  action. 


Best  Serjt.,  for  the  Plaintiffs,  insisted  that  the  devise 
of  Coltsfoot  farm  included  William's  Spring,  The  words 
**  hereinbefore  described"  did  not  so  restrict  the  ex- 
pression Coltsfoot  farm  as  to  exclude  from  it  land  which 
had  always  hitherto  been  parcel  of  the  farm,  merely 
because  it  did  not  happen  to  be  in  the  occupation  of 
the  person  to  whom  the  farm  was  stated  in  gener^ 
terms  to  be  in  lease.  There  was  in  the  devise  a  descrip- 
tion of  all  Coltsfoot  farm  sufficient  to  carry  the  whole 
of  it ;  namely,  all  that  the  testator's  farm  called  ColtS" 
foot  farm,  situate  in  or  near  the  parishes  of  Datckwort A, 
Welwyn,  and  Tewyn,  the  mere  circumstance  of  the 
testator's  having  used  further  words  of  description 
propter  certitudinem  addita,  which  were  not  strictly 
applicable  to  the  whole,  but  only  to  a  part  of  the  farm, 
would  not  prevent  the  whole  from  passing.  The  ex- 
pression indeed  is  peculiar :  it  is  not  *^  now  in  the  occu- 
pation of Fieldy^  but  "  now  in  lease  to Field:** 


(«)  This  must  be  intended  of  '.imber-trees. 
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the  whole  farm^  including  William's  Springs  could  not  be 
said  to  be  in  Field's  occupation ;  but  the  whole  may  in 
some  sort  be  said  to  have  been  then  on  lease  to  Mrs. 
Field;  for  that  may  as  con*ectIy  be  predicated  in  a 
will  as  in  a  lease,  and  in  each  of  the  leases  the  whole 
farm  is  the  primary  subject  of  the  demise,  though  the 
entirety  of  the  subject  is  afterwards  qualified  by  the 
subsequent  exceptions.  Almost  every  lease  contains  an 
exception  of  timber-trees,  and  quarries,  and  mines : 
many  contain  exceptions  of  hedge-rows,  bushesi  the 
ground  and  soil  of  rivers,  roads  and  woods,  rights  of 
way,  of  sporting,  and  the  like.  Could  it  in  such  a  case 
be  contended,  that  by  a  devise  of  all  the  testator's 
farm  in  the  occupation  of  A.f  the  herbage  only  should 
pass  to  the  devisee,  and  that  the  trees,  hedge-rows, 
bushes,'  quarries,  *  mines,  ground  and  soil  of  rivers^ 
roads,  and  woods,  should  descend  to  the  heir;  and  that 
tlie  rights  of  sporting,  and  of  way  over  the  farm,  re- 
served perhaps  for  the  very  purpose  of  the  enjoyment 
of  property  contiguous  to,  and  devised  witli  the  farm* 
should  descend  to  the  heir  of  the  devisor,  to  whom  no 
property  is  given  that  can  render  the  excepted  matters 
useful  to  him  ?  The  exception  proves  that  WiUianfs 
Spring  is  parcel  of  (Mtsfoot  farm,  for  every  deception 
must  be  of  parcel  of  the  thing  granted  or  demised. 
That  it  was  treated  by  the  testator  as  parcel  of  Cbfts- 
foot  farm,  appears  by  the  leases,  wherein  the  farm  is 
described  as  172  acres,  to  which  extent  it  does  not 
amount,  without  including  therein  the  land  in  question. 
Hie  evidence  of  the  lease  made  after  the  will  was  par- 
ticularly strong.  This  case  ha^  been  decided  almost 
in  terms,  by  the  case  of  Goodtitle  on  Demise  cfBa^ord 
against  Southern,  {a) 


181 7. 


Down 

DOWK. 


{a)  I  Maule  ^  A?/w,  299. 
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181 7.  Pdl  Serjtj  for  the  Defendant,    urged  first,    that 

thirty*three  years  user  of  the  land  in  question  as  wood- 
land,  and  the.  permitted  decay  of  the  hedges  which 
separated  it  bomBttWs  Wood^  and  the  omission  to  cleanse 
the  ditch,  as  well  as  the  circumstance  of  both  woods  being 
•cat  together,  afforded  strong  evidence  that  the  testator 
intended  that  the  ground  in  question  should  become  a 
part  oiBuWs  Wood.  The  lease  to  Penm/fsather  in  1 803 
does  not  include  WiUianCs  Spring  within  CoUs/oot  farm, 
for  it  demises  the  messuage,  with  the  arable^  meadow 
and  pasture  lands,  and  grounds  thereto  beloQgiqg;  but 
William's  Spring,  which  was  sown  with  acorns  in  1782, 

and  never  again  broken  up,  was  in  1803  n^i^f  araUe, 
meadow,  nor  p^ature.  The  only  difficulty  in  the  case^ 
is,  that  the  demise  proceeds  to  describe  the  fiurm  as 
containing  172  acres,  but  that  difficulty  is  not  insur- 
mountable: there  are  greater  difficulties  on  the  other 
9ide:  the  farm  is  described  as  172  acres;  and  deduct- 
ing William's  Spring,  it  is  only  165  acres ;  but  it  is 
eKtremely  common  to  continue  the  same  nominal 
quantity  of  acres  in  succeeding  leases,  though  the 
liMBd  be  alienated  or  varied ;  but  there  is  an  e^^press 
exception  of  the  close  heretofore  planted  with  acorns, 
fAd  which  is  now  a  young  wood,  called  William's  Spring. 
Tlie  lease,  therefore,  describes  it  as  a  young  wood,  and 
thece  is  no  demise  •  of  any  woodland.  The  second 
lease  of  1 813  does  not  add  any  further  explanation, 
but  the  will  is  made  during  die  first  lease.  If  there 
be  a^y  doubt,  the  heir  at  law  is  entitled  to  the  benefit 
of  it.  In  that  lease  is  an  express  exception  of  the 
close  called  William's  Spring,  that  close  th£$refiire  was 
not  in  the  lease  to  Mrs.  Field.  The  testator  then  pro- 
ceeds to  give  to  the  Defendant  the  two  woods  called 
Haw's  Wood  and  BuITs  Wood.  Therefore,  when  he  gives 
a  remainder  to  the  Plaintiffi,  in  all  and  singular  his 
farms  thereiobefore  described,  that  means,  such  as  he  had 

before 
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before  descriiied  them,  which,  as  to  CoUs/bot  fkrni,  was 
only  so  much  thereof  as  was  ki  lease  to  Mrs.  Fields 
One  right  on  which  the  Defendant  stands,  is  that  of 
heir  at  law.     But  it  is  not  clear,  that  the  testator  did 
not  mean  to  devise  WiUiam*s  Spring  to  his  eldest  son, 
as  a  part  ofBulTs  Wood.     Here  is  an  unprofitable  small 
patch  of  land  adjoining  to  a  larger  wood  which  is  de- 
vised :  the  fence  has  been   thirty-two  years  since  de- 
stroyed, and  the  land  planted  with  acorns.    Goodliile  v« 
Southern  was  hastily  disposed  of,    on  motion  for  a  new 
trial,  on  a  question  of  the  admissibility  of  evidence.  Lord 
Ellenborough  says.   Parcel  or  not  parcel  is  always  a 
question  of   evidence   for  the  jury.      That  case  was 
much  considered  in  the  House  of  Lords  in  Oxenden  v. 
Chichester^  and  if  the  latter  be  law,  the  former  cannot 
be  law.     No  case  has  settled  the  present  question  on 
such  impregnable  grounds  as  Oxenden  v.  Chichester. 
Sir  John  Chichester  being  seised  of  two  estates,  one  of 
which  had  come  to  him  £r  parte  matemd,  and  the 
other  Ex  parte  patemd^  the  matemfd  estate  being  partly 
in  Ashton^    and  partly  in  distant   parishes,  evidence 
was  ofiered,  that  the  devisor  used  to  call  all  his  n»- 
temal  estate  by  the  name  of  his  estate  of  Ashton  g  but 
this  Court  first,  and  afterwards  the  House  of  Lordi^ 
held,  that  as  there  was  something  to  satisfy  the  words 
of  his  will,  peculiarly  answering  to  that  descriptioa» 
the  devise    should    not    be    held  to  iticlude    mor^ 
Doe  d.  Bromie  v.  Greening,  {a)       Devise  of  all  the 
estate  and  intereiBt  whatsoever,  wliich  I  have  or  can 
daim,  either  in  possession  or  reversion,  of,  or  in  any 
lands,  tenements,  or  hereditaments  at  Coscomb.    The 
Court  held,  that  evidence  was  not  admissible  to  shew  that 
another  estate,  the  manor  of  Farmcotty  formerly  distinct^ 
had  been  since  nnited,   and  was  now  held  with  the 
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testator's  lands  at  Coscomb.  This  case  is  subsequent  to 
Goodtitle  V.  Southern.  The  Defendant  either  takes  the 
premises  as  heir  at  law,  or  as  devisee  ;  either  of  which 
rights  defeats  the  Plaintiff's  claim,  and  the  Defendant 
mainly  relics  on  his  title  as  heir. 


Best  in  reply.  It  is  material  that  the  exception  in 
the  first  lease  of  WiUiam^s  Spring  was  made  before  the 
will,  the  second  after  the  will,  and  that  it  is  not  an  ex- 
ception in  general  terms,  but  an  exception  for  the 
benefit  of  him  to  whom  the  freehold  of  Coltsfoot  farm 
shall  from  time  to  time  belong,  which  now  belongs  to 
the  Plaintiflfe.  The  Court  will  reconcile  the  different 
clauses,  and  give  effect  to  the  whole.  It  has  been 
urged  for  the  Defendant,  that  the  words  ^^  now  on  lease 
to  Field"  circumscribe  the  devise;  but  that  is  answered 
by  the  case  of -Doe,  on  Demise  of  Radford,  v.  Southern, 
The  closes  were  not  in  the  occupation  of  Clay,  any 
more  than  William's  Spring  is  under  lease  to  Field,  yet 
the  Court  held  that  they  passed.  The  evidence  of  the 
two  leases  is  much  stronger  than  the  evidence  of  the 
notice  to  quit  there  \tas.  The  cases  relied  on,  of  Doe 
V.  Oxenden,  and  Doe  v.  Greening,  are  materially  distia- 
guishable  from  this.  The  words,  ^<  all  my  lands  in 
Coscomb,"  in  the  latter  case  drew  a  distinct  line  of  se- 
paration between  the  lands  at  Coscomb  and  the  lands  at 
Farmcott.  Chichester  v.  Oxenden  is  very  materially 
distinguishable.  There  were  numerous  estates  scat- 
tered over  the  county,  some  fifteen  miles  off;  and 
eyidence  was  offered,  that  when  the  testator  spoke  of 
his  distant  estates,  he  called  them  all  his  Ashton  estate* 

Cur.  adv.  vuU. 


Dallas  J.  now  delivered  the  judgment  of  the  Court. 
There  is  no  question  in  this  case  as  to  the  admissibility 
of  evidence  in  order  to  extend  or  confine  the  operation 

14  of 


*♦ 


IN  THE  Fifty-seventh  Year  of  GEORGE  III. 

of  this  will  by  evidence  extrinsic  to  it :  it  is  only  to  be 
decided  on  the  circumstances.  For  the  heir  it  is  said, 
that  he  can  only  be  disinherited  by  express  words  or 
necessary  implication.  That  rule  will  not  be  impugned 
by  the  decision  in  the  present  case.  The  right  of  the 
Defendant  to  this  property  is  put  by  his  counsel  upon 
two  grounds.  First,  that  WillianCs  Spring  passed  to 
himself  as  a  part  of  BiiWs  Wood ,-  2diy,  that  it  was  un. 
disposed  of  by  the  testator's  will,  having  ceased  to  be 
part  of  Coltsfoot  farm,  and  therefore  descended  to  the 
Defendant  as  heir  at  law.  There  is  no  ground  what- 
ever to  say,  that  by  ceasing  to  be  part  of  Coltsfoot  farm 
it  became  a  part  of  Bull's  Wood;  for  if  so,  there  would 
have  been  no  reason  for  the  exception,  whereby  in  two 
leases  the  owner  treats  it  as  a  part  of  Coltsfoot  farm.  The 
will  was  intermediate  in  time,  between  the  two  leases. 
It  is  therefore  clear  that  at  the  time  of  making  his  will^ 
the  testator  thought  it  a  part  of  Coltsfoot  farm,  and  not 
only  did  not  at  that  time  mean  to  die  intestate  as  to 
this  property,  but  contemplated  it  as  a  part  oiCoUffoot 
farm,  as  it  was  then  demised  to  Field,  subject  to  the  ex- 
ception of  William's  Spring  out  of  that  demise.  The 
judgment  must  therefore  be 

For  the  Plaintiffs. 
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Fth.  1%.      Lancaster,  Demandant ;    Wilmot,  Tenant  j 

Boone,  Vouchee. 

Where  a  deed  A  RECOVERY  had  been  suffered  of  (inter  alia) 
to  make  a  te-  j  jq  acres  of  land,   loo  acres  of  meadow,  50  acres 

precipe  con-  ^^  pasture,  65  acres  of  wood,  20  acres  of  fura«  and 
veyed  tithes  of  heath,  lo  acres  of  alder,  with  the  appurtenances, 
com,  grain,  y^  ^^  parishes  of  Tandridge  and  Godstone^  and*  the 
and  G.>  and  all  tithes  of  corn,  grain,  and  hay,  yearly  arising,  grow- 
other  heredtta-  j^g^  ^jjj  renewing  from  and  out  of  the  said  premises, 

recoverorwith-  ^^  ^^  ^^  advowson  of  the  vicarage  of  die  church  of 
in  the  county,  Godstone.  The  deed  to  make  the  tenant  to  die  pre- 
^  *^tlie  ^P®  convey  {inter  alia)  all  tithes  of  corn,  and  grain, 
tithe  of  corn,  and  hay,  yearly  coming,  growing,  &c.  out  o^  and  upon^ 
grain,  and  hay  and  from  all  or  any  of  the  said  lands,  hereditaments, 
peimitted  an  *"*^  premises  thereby  granted,  and  all  other  the  herc- 
amendment  by  ditaments  of  Ann  Boone  and  Ann  Eliza  Boone  in 
adding  an         Tandridge  and  Godstone  aforesaid,  or  ebwhere  in  the 

manner  ®t 

tithet  in  T.,  ooiinty  of  Surry.    Shepherd^  Solicitor-General,  in  last 

the  recoycror  Michaelmas  term  moved  to  amend  this  recovery    by 

^^J^^^^j  inserting  next  after  the  word  "  hay,**  the  words  **  all 

intending  they  manner  of  other  tithes,"    upon  an  affidavit  that  the 

m^  ^"^  ^    tenants  in  tail  were  seised,  not  of  the  tithes  of  com, 
wnere  one 

purchaser  un-    grain,  and  hay  only,  but  of  every  other  species  of  tithe 

der  a  recovery    arising  upon  so  much  of  the  premises  as  lay  within 

had  obtained       1  •  «      /» 

an  amendment  ^^  pansh  of  Tandridge ;  and  inasmuch  as  the  deed  to 

of  the  reco-      make  the  tenant  to  the  precipe  conveyed  all  the  here- 

ed^hat  by  itt  d***™^^  ^^  ^«  relessors  in  Tandridge  and  Godstone, 
collocation  on  or  elsewhere  hi  the  county  of  Suny^  it  clearly  con- 
the  record,  it    veyed  these  tithes,  though  not  enumerated  in  express' 

destroyed  and 

sensible  the  title  of  another  purchaser  under  the  recovery,  the  Court,  upon  moiioa 
of  the  latter,  rectified  the  mistake. 

Remainder-inan  in  tail  heard  to  shew  cause  against'  the  amendment  of  a  recovery. 

words^ 
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words;    and  ft  was  sworn  the  parties  bdieved  they       181 7« 
were  intended  to  pass,  and  the  enjoyment  of  them  had  ^~  -^ 

gone  accordingly  smce  1770.     Under  a  grant  so  ex-    x)einandaDi. 
tensive  as  thi%  simikr  amendments  had  been  frequently 
permitted. 

Besi  Serjt  for  a  tenant  in  tail  shewed  cause.  This 
recovery  ought  not  to  be  amended;  ist,  because  the 
parties  are  dead;  2dly,  because,  though  it  has  often 
been  held  that  the  general  words  hereditaments  will 
pass  tithes,  yet  here  are  words  to  control  the  extent  ct 
the  tithes:  the  deed  to  make  the  tenant  to  the  precipe 
limtts  the  tithes  to  com  and  grain,  which  aflbrds  a 
strong  presumption  that  no  other  tithes  were  intended 
to  pass  thereby,  expressio  wmts  est  exdusio  alieriusf 
and  there  is  no  case  where,  the  deed  specifying  parti* 
cular  tithes,  the  recovery  has  been  amended  by  . 
inserting  all  tithes. 

The  SoUcitcr^Generalj  in  support  of  his  rul^  urged 
that  the  enjoyment  had  long  gone  with  the  title,  and 
that  by  the  deed,  all  hereditaments  in  Tandridge  and 
GodsUmef  or  elsewhere  in  the  county  of  Surry^  would 
clearly  pass. 

G1BB6  C.  J.  Considering  those  large  terms  in  the 
deed  to  lead  the  uses,  I  think  we  may  allow  the  amend- 
ment. 

In  consequence  of  this  permission,  the  recovery  was 
altered,  by  inserting  after  the  word  ^*  hay^'  the  words 
prayed  for,  so  that  the  recovery  now  stood  '^  the  tithes 
of  com,  grain,  and  hay,''  *^  and  all  other  tithes  yearly 
growings  arising,  and  renewing,  from  and  out  of  the 
premises  in  the  parish  of  Tandridge^  *<  yearly  arising^ 
growing,  and  renewing  from  and  out  of  the  said 
premises.'' 

Vol.  VII.  A  a  Best, 
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1 8 1 7.  Besij  for  the  party  who  had  opposed  the  amendment^ 

Xancast^     ^^^  moved,  with  costs,  again  to  amend  this  reod^ery  by 
])tAandiLDt.    transposing  the  words   *<  and  aU  other  tithes  yearly 
arising,  and  growing  and  renewing  from  and  out  of 
the  said  premises  in  the  parish  o(  Tandridge,^*  and 
inserting  them  after   the  word    ^^  premises"   in   the 
reoo^'ery,  instead  of  after  the  word  <^  hay,''  as  before  di- 
rected, so  that  it  might  stand  as  a  recovery  of  the 
tithes  of  com,  grain,   and  hay  only,   yearly  arisihg 
Aom    the  premises,    which   extended    into    the    two 
parishes,  and  that,  so  far  as  it  was  a  recovery  of  all 
manner  of  tithes,  it  might  be  limited  in  its  operation 
to  so  much  of  the  premises  as  lay  within  the  parish  of 
Tandridgti  for  that  his  own  client  had  purchased  the 
tithes  of  t»m,  grain,  and  hay,  arising  from  so  much 
of  the  premises  as  lay  within  the  parish  of  GnsdMone^  and 
the  amendment  of  the  other  party  had  made  his  client's 
title  insensible ;  it  was  necessary  to  bring  the  other  party 
before  the  Court,  because  the  amendment  now  prayed 
might  afibct  his  tide,    llie  other  party,  bstead  of  using 
the  order  of  the  Court,  to  draw  up  the  amendment  In  such 
torms  as  would  answer  the  purposes  of  both  parties,  had 
so  drawn  it  up,  as  to  answer  the  purpose  of  neither. 
He  had  hot  the  deeds  in  Court,  but  he  insisted  there  is 
no  occasion  for  them  here,  inasmuch  as  it  i^peared  on 
the  recovery  itself,  that  the  recoverors  had  made  thdr 
own  record  insensible  by  the  amendment ;  and  his  client 
did  not  complain  of  the  amendment  as  ordered  by  the 

• 

Court,  but  he  compbdned  that  the  other  party  by  intro- 
ducing the  words  in  a  wrong  place,  had  injured  him» 
who  was  the  proprietor  of  the  tithe  of  com,  grain,  and 
hay  in  QoiaUmey  and  by  excluding  his  tithes  from  the  • 
comprise  of  the  recovery,  in  which  they  wet<d  iattlodid 
when  he  purchased  them^  diey  had  destroyed  bis  title. 

The 
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The  SoUcitar^Oenefal  disclaimed  all  title  to  the  small        1817. 
tithes  in  Godstcne^  and  consented  to  any  ailiendinentv         ^    -^ 
which  should  not  prgudice  his  client  d1™^S^ 


The  Court  permitted  the  amendment  to  be  made  ais 
nowprajed  for,  by  introducing  the  first  amendment 
irfter  the  Word  premises,  instead  of  inserting  it  in  the 
place  where  it  th^  stood. 

Rule  Absolute^  but  without  costs^     Hie 
tecoTerors  to  pay  their  own  costs. 


MooDiE  V.  Reid  and  Others. 

n^HtS  was  a  case  directed  by  the  Vice-Chancellor  for  Limitation  o( 
the  opinion  of  this  Court,  the  material  parts  where-  '^^^^^  ^ 

UtC  of  8IICII 

of  were  these.  By  indenture  of  niarriage-settkRleiitmMle  penonasiS.C 
between  the  Plaintiff  of  the  first  pc^rt,  Sarah  Mctodie^  the  thould  by  her 
Plaintiff's  late  wife,  then&raA  CroKiher,  of  the  secoi^  anvwridnffof 
part,  Ann  Richardson  of  the  third  part,  and  the  Defen-  appointment 
dants  A.  Reid^  and  W.  Saunders^  and  B.  Craaoiher^  and  J.  '^  °*^^«  "^  » 
JameSf  both  since  deceased,  of  the  fourth  part ;  it  was  ii^r  'signed  and 
declared  that  the  trustees  therein  named  should  stand  published  in 
possessed  of  the  several  sums  of  zooL  and  2500/.  ^per     J^^^ 
cent,  reduced  bank  annuities,  upon  trust,  in  case  there  by  two  or 
should  be  no  child  of  the  marriage  then  contemplated,  °*?^  credible 
as  to  one  moiety  thereof  for  the  Plaintifl^  his  execu-  appoint.  * 
tors,  ftc,  and  as  to  the  other  moiety  thereof,  in  trust  ^  appoint- 
for  the  use  and  benefit  of  such  person  or  persons^  and  ^^a«tho«made- 
fiir  sueh  estale  and  estates,  intents,  and  purposes,  and  « These  mj 

last  bequeaths, 
signed  by  me 
<liii  4th  Fet.  iSi»»  S.  M.\  witness  B.  H.  and  J.W*     The  teMatrix  told  each  of 
dui  witnesses  that  that  paper  was  her  wilL    Held  that  this  was  not  a  sufBdent 
execatkm  of  thft  power. 

A  a  2  subject 
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1817-        subject  to,  with,  and  under  such  charge^  &c.,*  and  in 
such  'manner,  as  SarcJi  i^r&ooHie^*  at  any  time  er  times 
during  her  life,  by  any  deed  or  deeds,  instrum^t  or 
instruments  in  writing,  to  be  by  her  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  or  by 
her  last  will  and  testament  in  writing,  or  any  writing  or 
appointment  in  the  nature  of  a  will,  to  be  by  her  signed 
and  published  in  the  presence  of,  and  attested  by,  two 
or  more  credible  witnesses,  (and  which  deed  and  writ- 
ings, and  will,  or  writings  in  nature  of  a  will,  notwith- 
standing  her  then  intended  •coverture^  die  was  thereby 
empowered  to  make,)  should  direct  or  appoint,  and  in 
de&ult  of  such  direction  or  appointment;  &c.,  upon 
trust  for  the  person  or  persons  who  would  have  been 
entitled  thereto,  in  case  the  said  Sarah  Crowther  had 
died  sole  and  unmarried,  intestate,  and  possessed  there- 
of.    The  marriage  was  solemnized,   and  the  sum  of 
2500/.  three  pounds  per  cent,  reduced  bank  annuities^ 
was  transferred  into  the  names  of  the  trustees.    Sarah 
Moodie  in  her  Ufetime  duly  made  and  published  her  last 
will  and  testament  in  wridng,  or  appcnntment  in  writ- 
ing, in  nature  of  a  will,  dated  4th  February  1812,  part 
of  which  was  in  the  following  words :  '^  I,  understand- 
ing by  our  marriiige-settlement,  that  should  my  husband 
survive  me,  and  we  then  leave  no  child  living,  half  the 
sum  of  2700/.,  (the  amount  of  the  two  sums  of  2500/. 
and  200/.)  now  in  the  3  per  cent,  reduced  annuities,  is 
already  settled  on  my  husband  daring  his  life^  and  that 
I  have  a  power  by  that  settlement  to  dispose  of  the 
other  moiety,  being  1350^.,  to  whatever  person  or  per- 
sons I  think  proper ;  that  sum,  I  now,  by  this  writing, 
bequeath  to  my  husband  Dr.  John  Moodie^  for  his  sole 
use  and  entire  disposal.     It  is  my  earnest  hope  and 
trust  that  no  means  will  be  taken  by  any  of  my  family 
to  set  these  my  bequeaths  aside,  even  should  it  be  found 
that  due  forms  are  wanting  to  render  it  properly  valid 

according 
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according  to  law.  These  my  last  bequeaths  signed  by  ^  18i7. 
xne  this  4th  day  oi  February^  1812.  Sarah  Moodie. 
Witness,  Betly  Headington.  Jane  HeadingionJ*  S. 
Moodie  died  in  181 3,  without  ever  having  had  any 
children  or  child,  and  letters  of  administration  of  her 
effects  with  the  said  will,  or  writing  in  nature  of  a  willt 
annexed,  had  been  granted  to  the  Plaintiff,  who  exhi- 
bited  hit  biU  in  Chancery  against  the  Defendants  A. 
Reid  and  f^  Saunders^  the  surviving  trustees  of  the  set- 
tlement, and  fdso  against  the  other  Defendants,  who 
were  the  next  of  kin  o(  Sarah  Moodie,  and  prayed  that 
the  trustees  might  be  directed  to  transfer  to  the  Plain- 
tiff, for  his  own  use,  the  whole  sum  of  2500/.,  and  200I, 
2  per  cent,  reduced  bank  annuities.  Betty  Headington 
and  Jane  Headington^  the  two  witnesses  to  thewiH;  or 
appointment,  were  examined,  on  the  part  of  the  Plain- 
tiff, and  each  of  them,  in  her  deposition,  states  that' 

• 

Sarah  Moodie  signed  or  subscribed  her  name  to  tHe 
will,  or  appointment,  in  the  presence  of  the  witnesses. 
And  Betty  Headington  further  says,  "  that  from -what 
Sarah  Moodie  said  in  her  presence  and  hearing  on^  that 
occasion,,,  the  deponent  understood  that  the  said  paper- 
writing  was.her  wilL"  And  Jane  Headington  also  says, 
<^  that  from,  the  expressions  made  use  of  by  Sarah 
Moodie  at  the  time  of  her  so  signing  the  said  writing, 
she  the  deponent  understood  that  such  writing  was  the 
will  of  Sarah  Moodie"  The  question  was,  whether  thci 
above  stated  wilt,  'or  appointment  ia  nature  of  a  will, 
was  a  due  execution  of  the  power  contained  in  the 
settlement 

This  case  was  argued  in  Michaelmas  term,  18 16,  by. 
Best  Seijt  for  the  Plaintiff.  He  insisted  that  the  exe- 
cution, thus  attested,  was  a  due  publication  of  the  will, 
and  satisfied  all  that  the  power  required,  and^thatit 
formed  no  objection  that  the  attestation  did  not  ex- 
pressly notice  the  publication  as  well  as  the  signing, 

A  a  3  because 
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IQ]  7.  beci^u&e  it  noticed  that  which  could  oot  exist  withoni 
publication,  namely,  the  sijigning.  He  dwtinguished 
this  case  from  that  of  Wright  ▼•  Barlow  (a),  which  only 
decided  that  an  attestation  of  sealing  was  not  an  attests 
ation  of  signing.  He  ako  referred  to  Bond  y«  Seameil  (6) 
Mrhere  no  question  was  made,  bi^t  that  the  teitator't  in- 
forming the  witnesses  separately,  that  the  p^per  attested 
^as  his  will,  was  held  a  due  puUication*  A  formal 
publication  of  a  will  was  not  necessary.  No  particular 
form  of  words  was  required.  Wesibeeeh  v*  J^erme^  (c) 
(in  which  all  the  oases  on  this  point  are  ooUectec^)  and 
where  it  was  held  that  actual  signing  in  thi^  preaence 
yras  unnecessary. 

Lens  Stgt.  for  the  Defimdants.  The  case  of  Bond 
Y.  Seameil  is  mapidicaUe.  IlieM^  indeed,  it  was  held  not 
to  be  necessary  that  the  testator  should  publish  to  the 
witnesses  that  the  instnuoent  is  his  wiU,  But  that  pub^ 
lication  which  the  law  requires  refers  to  the  ifatare  ope* 
ration  of  the  instrument  as  a  wilL  ll  is  not  therefore 
ad  idem  i  fdr  the  publication  which  this  fomac  requiresi 
h  ^  publication  ci  the  will  to  the  witnesses.  It  is  there 
s^  not  tp  be  necessary  that  they  should  know  it  is  awiU; 
but  that  proposition  may  be  doubted,  for  if  they 
4o  not  know  that  fact,  how  can  it,  in  ocMnmon  sense,  be 
said  that  they  attest  the  execution  of  it  Whatevev 
formalities  are  prescribed  to  the  execution  of  a  power» 
however  fimciiul,  must  be  strictly  complied  with.  In  the 
case  of  The  Duke  ofAHemarle  v.  Monet{d^  it  was  held 
that  though  by  the  statute  of  frauds  it  is  required  that  a 
will  must  be  attested  by  three  witnesses  only,  yet  that 
afimciful  declaration  that  it  shdl  be  attested  by  six 

(tf)  3-M«tt/p&f  &/w.5i»,  (J)  sCAa.Ca.6s»   %Fntm^ 

{h)  s  Burr.  1773.  193. 

12*  peers, 
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peers,  must  be  complied  with.  PeweUJ.  says  (a)  <<  I  18I7« 
know  not  any  rule  more  clear  in  our  law-books  than 
this,  that  all  the  circumstances  prescribed  and  required 
in  a  power  of  revocation,  must  be  observed,  to  make  it  a 
good  and  effectual  revocation ;  so  is  Scroo]^%  case  {b\  so 
is  the  case  of  Kibbett  v.  Lee.  (c)  There  is  indeed  a  &- 
vourable  judgment  to  be  given  ia  expounding  pow«*s  ; 
but  both  those  cases  stiU  agree  that  all  the  circum-^ 
stances  must  be  strictly  observed."  This  case  does  not 
rest)  therefore,  on  the  questiouy  what  is  a  publication 
with  respect  to  the  operation  of  a  will  ?  but  on  the 
point,  what  is  a  publication  to  the  witnesses?  If  they 
were  to  attest  this  paper  in  the  terma  ^  signed  in  pi«-^ 
sence  of  us,  but  what  this  paper  is^  we  do  not  know,** 
the  Court  cottU  never  say  that  was  a.puUicalion.  The 
Court  came  reluctantly  to  the  eondssion  which  tlusj 
adopted  in  Wright  v»  Wak^wd  (d) ;  yet  they  thought  iho 
distinction  between  tlie  execudon  of  powers  and  otbeif 
deeds  so  strong,  that  they  were  forced  ao  to  nde;  and 
a  statute  (e}  wfaidi  has  since  beea  made  to  cedrcst  that 
particular  caaey  leavea  all  others  as  they  were^  as  thia 
Court  held  in  the  case  of  Hoe  on  Demise  <ifHodgkiu  v^ 
Pierce.  {f\  That  case  of  Wright  v.  Wak^brd  proceeds  on  . 
the  ground  that  when  three  things  were  inquired,,  all 
three  must  be  oom|^ied  with ;  and  though  it  waa  said, 
that  firom  sealing  signup^  might  be  inferred^  as,  possir 
bly^  it  ia  some  cases  may^  yet  it  is  not  disp^ised  witb« 
The  reason  is^  Aat  \3m  appointor  has^  as  it  was  held  in 
The  Duke  of  ALbetmrV^.  cas^  so  power,  but  what 
arises  from  the  authorities  from  which  it  flows.  Doe  on 
Demise  qfMaBffeld  v«  Pieifch  (g);  and  Wright  v.  Barhm 
are  decisive  fi>r  the  Defendants.    Nothing  here  riiewa 

(a)  3  Cba.  Co.  d^.  Bath  and        (d)  JntCf  IV.  si3* 
Montagu^*  case.  (ey  54  Geo*  3.  c,  i69. 

(b)  xo  Co.  143.  (/)  Jnttf  VI.  40». 
\c)  Hob.  3x2.  isr)  % Malde  bf  Stiw.  576. 

Aa  4  that 
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that  all  the  ceremonies  have  been  complied  with:  the 
substantial  ceremony  of  attesting  th^  publication  has 
not  been  complied  with. 

Best  in  reply.  The  opinion  of  MansfiddCJ.  in 
Wright  V.  Wakrfordj  and  the  doubts  thrown  out  by 
Liord  J^dxm  Chancellor,  when  the  same  case  was  before 
him  {a\  affcMrd  an  argument  which  ought  to  we^h  with 
the  Court|  not  to  carry  the  doctrine  of  those  cases 
further  than  the  cases  themselves  go.  The  Plaintiff 
does  not  seek  to  break  in  on  the  authority  of  The  Duke 
(^  Albemarle  v.  Monck.  If  a  person  were  to  insist  on 
the  attestation  of  a  will  by  three  European  emperors^ 
though  only  two  exist,  the  power  would  indeed  be  im- 
possible to  be  pursued,  but  no  will  could  take  effect 
without  that  formalily.  '  A  will  without  pidilicaticm  is 
not  good;  pubUcation  is  that' which  gives  efiect  to  a 
iidll,  as  delivery  gives  effect  to  a  deed;  but  it  is  not 
necessary  the  testator  should  at  that  time  declare  his 
publication.  Whatever  gives  assent  to  an  instrument^ 
is  a  publication  of  it  If  a  testator 'writes  a  wilU  the  act 
of  writing  shews  it  to  be  his ;  if  written  by  anQther, 
the  testator  must  do  something  more;  he  must  shew 
that  he  adopts  it,  which  he  doe&.by  his  signature.. 
Neither  can  a  person  sign  a  will,  nor  call  upon- another 
to  Witness  that  he  is  signing  it,  without  publishing  it 
as  bis  wiO.  And  the  Plaintiff  is  not  contending  that 
the  Court  can  dispense  with  either  formality,  but  he 
contends  that  the  signature  is  evidence  of  publicatioiu 

GiBBs  C.  J.  We  will  certify  to  the  Vice  Chancellor, 
but  I  think  it  necessary  to  say  a  few  words  on  this 
case.  Let  us  go  back  to  the  origin  of  wills.  A  will 
of  land,  in  its  present  extent^  can  only  be  made  by 

(«)  ffrigbt  Vk  Wakefird^  i;  Vts.  454. 

the 
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the  statute  of  H.  8.  (a),  although  1  am  aware,  that  wills 
existed  before  the  statute  of  H.  8.  of  lands  devisable 
by  customs,  and  that  the  writ  ex  gravi  quereld  existed 
for  the  recovery  of  those  lands ;  and  to  such  will  I 
think,  indeed  I  know,  that  publication  was  not  neces- 
sary.    The  statute  of  29  Car.  2.  c.  3.  5.  5.  made  certain 
formalities  necessary  to  wills  of  land,  but  I  know  that 
neither  the  statute  of  H.  8.   nor  that  of  29  Car.  2. 
speak  of  publication.     A  will,   as  such,   requires  no 
publication;  be  publication  what  it  may,  a  will  may 
be  good  without  it     But  here  the  power  is  to  be 
exercised  by  a  will  signed  and  published.     Therefore 
there  must  be  some  publication  here :  the  will  must  be 
signed,  published,  and  attested ;  and  there  must  there- 
fore be  some  attestation  here^  of  signing  and  public- 
ation.    Though  the  most  respected  late  Chief  Justice 
of  this  Court  differed  from  the  other  judges  in  Wright 
\.  Wakefordj   it  is  established  by  that  case,  that  the 
witnesses  must  attest  every  thing  that  is  necessary  for 
the  execution  of  the  power.     Here  the  witnesses  have 
clearly  attested  the  signing ;  the  question  is,  whether 
they  have  attested  the  other  formality,  of  publication) 
in  attesting  the  signing. .  If  the  act  of  the  testatrix  in 
calling  on  the  witnesses  to  attest  her  will,  be  a  pub- 
lication of  it,  then  their  attesting  that  she  signed  it, 
attests  her  publication  also,  because  they  attest  thtt 
by  which  she  publishes  it.     I  called  on  the  bar  to  say 
what  publication  was ;  I  do  not  wonder  that  I  had  no 
answer;    for  though  the  parties  use  the  term  publi- 
cation, it  is  a  term,  in  this  sense,  unknown  to  the  law. 
I  know  what  publication  is,  if  spoken  of  many  things ; 
as  for  instance  of  a  libel.     I  know  what  an  uttering  is ; 
if  a  man  puts  forth  base  money  in  certain  cases,  it  is 
an  uttering;  but  I  do  not  know  what  the  publication 

{a)  31 H.  i.  c.  I.  i.  tf 

of 
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1817.  of  a  will  is.  I  can  only  suppose  it  to  be  that^  b^ 
which  a  person  designates  that  he  means  to  give  e0ect 
to  a  paper  as  his  will.    I  throw  this  out,  that  it  amy  not 


^^^^        be  su{^)06ed,  that  if  our  decision  should  be  adverse  to 

« 

that  which  has  been  argued,  it  is  therefore  contrary  Uy 
th'?  cpses  that  have  been  decided  in  this  Court 

Cur.  adv.  xmlf* 

The  Judges  afterwards  certified  to  die  Vice  Chanp* 
ceUor>  that  the  will  of  Sarak  Moodie  was  not  a  due 
c9;;#cution  of  the  power  contaimd  in  her  settlemeoit* 


18x5.         Crvmp»    ^n  the  Demise  of  Wooli.£t,  v^ 
^'''•"-  Norwood,  (/i) 

Devise  of  ga-  ^PlilS  was  aft  ^eotment  tried  at  Mai4sUme  summer 
A^totoX**^  assises,  1814.  beJpre  Heaik  J,,  when  a  verdict  waa 
three  nephews,  fowd  for  the  Plaiotifir,  subject  to  a  case^  of  which  the. 
aons  of  his  bro- 
ther John,  during  their  lives,  in  common,  and  after  their  respective  decease  the  part 
and  share  of  him  or  them  so  dying,  unto  the  heirs  lawfully  tsstting  of  hit  and  riieir 
body  and  bodies  respectively,  and  if  more  than  one,  equally  to  be  divided,  as  tenaata. 
in  common,  and  if  out  one,  to  such  only  one,  and  to  his,  her^  or  their  heirs  ;  and  if 
any  of  his  nephews  should  die  ^thout  such  issue,  or  leaving  any  such,  they  all; 
should  die  withojB(t  attaining  twenty-one^  then  the  share  of  him  and  them  so  dying, 
unto  the  survivor  and  survivors  of  his  said  nephews,  and  the  heirs  of  the  body  of 
such  surviving  and  other  nephew,  equally,  in  common.  And  for  want,  or  in  default 
of  such  issue  of  hie  nephews,  unto  hit  own  right  heirs.  One  moiety  of  the  ultimate 
remainder  in  fee  descended,  upon  the  testator's  decease,  to  the  father  of  the  three 
nephews,  being  one  of  the  testator's  two  heirs  in  gavelkind,  and  from  him  to  the  three 
nephews :  Held,  x.  That  this  was  not  an  executory  devise,  but  a  contingent  re- 
mainder with  a  doiible  aspect ;  s.  That  by  the  descent  of  a  portko  of  the  ultimate 
remainder  in  fee,  the  nephews'  particular  estate  in  that  portion  was  mei^ged,  and 
the  contingent  renuunders  which  were  supported  thereby,  were,  as  to  that  portion^ 
also  destroyed. 

(a)  The  reporter  was  tmable     other  case?  of  the  same   temr 
to  procure  the  terms  of  this  spe-    wore  published, 
cial  CMC  at  the  time  when  the 

only 
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only  pfurts  material    to  the  judgment  of  the  Court       1817* 
were  as  follow.     Ia  17609  Mober^  Cf^  being  aeiaed  in 
fee  of  the  preinisesi  whioh  w^e  sutject  to  tbe  law  of 
gavellMndf  by  hia  wiU*  duly  executed  and   atteito(^ 
devised  them  to  hU  wife  lor  her  li£a^  and  after  her. 
decease^  or  fiUure  marriage^  he  devised  the  premiMS 
unto  his  ivsphewa  WiHiam  Cw  oS  fiarrieUhamf  Joh^ 
C(m%  and  Boberp  Coxy  three  of  the  sons  of  his  brother 
John  CcMTy  equally  between  them»  during  their  re^peo* 
tive  nistttial  lives^  as  tewmti  in  oonuMa ;  and  after  their 
several  and  respiecMve  deoea^B^  he  demised  the  part  and 
shfgre  of  him  or  them  so  dyiPgs  in  the  premises»  unto 
the  heirs  lawft^Uy  issuing  of  his  and  their  body,  and 
bodies  respectively,  and  if  more  than  one^  equa%  la 
be  divided,  ^nd  to  take  as  tenants  i|i  coi^mon ;  and  if 
but  ou^  to  sudit  only  one^  and  to  hi%  her*  or  their  heirs 
and  assigns  for  ever.    And  if  any  of  bis  said  nephews 
should  die  without  such  issuer  or^  leaving  any  such» 
they  all  should  die    without    atlalmng    twen^om^ 
then  he  devised  the  part  and  share  of  him  and  them 
so  dyi^g,  unto  the  survivor  and  survivors  of  his  said 
nephews,  and  ^  h^r^  of  the  body  of  such  sunivijig 
and  other  nephew,  equally,   as  tenaPts  ia  conuno% 
and  tp  hold  the  same  as  he  ht^l  thereinbefore  dir ecled 
a$  tp  the  original  part  and  shares  aod  with  tjbe  VHi^, 
contingency  of  survivorship  on  fiulure  of  lssue«    Axvjl 
for  want,   or  in    de&uU  of  such  issue  of  his    sai4. 
nephews,  he  devised  the  premises  unto  his  awn  ri^t 
heirs.    The  testator  dicd>.  leaving  the  said  John  Coa(  \^in 
brother,  and  WiUiatu  Cojh  offjOftgli^  son  of  hi^  Qthev 
deceased  broth^  William  Cox^  his  heirs  in  gaveUundL 
His  wife,  Jfnn  Cox^  died  in  l^^6^  the  three  nephewm 
and  devisees  survived  both  the  testator  and  his  wjft^ 
[and  their  &ther  John  Cor] ;  and  the  lessor  of  the  Plaui- 
tiff  sought  to  recover  by  that  ejectment  one  moiety  of 
the  one-third  part  which  passed  under  that  will  to 

WtUiam 
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WiUiam  Cox  of  Harriefsham,  the  nephew  of  the  test^ 
ator,  who  died  Without  issue  in  1802.     Upon  the  death 
of  the  testator's  wife,     William  Cox  of  Harrietshamj 
John  Cox^  and  Bobert  Coxj  the  nephews  and  devisees  of 
the  testator,  entered  into  the  possession  and  receipt  of 
the  rents    of  the  devised  premises.      John  Cox  the 
nephew  died  in  178c,  intestate,  leaving  one  only  son- 
named  John  Cox  his  heir  at  law.     The  last  named' 
John  Cox  having  attained  twenty-one  years  in  179I)  by 
his  will '  duly  executed  and  attested,  devised  his  undi- 
vided third  part  of  the  premises  imto  his  wife,  during^ 
so  many  years  as    she  should  live  a  widpw  and  un- 
married, and  after  her  decease  or  marriage^  he  devised 
the  same  unto  B.  Pope  and  J.  Simmons  and  their  heirs, 
in  trust  to  sell ;  he  died  in  1 792,  leavii^  his  -  sons 
Bobert  and  fVilUam  his  heirs  in  gavelkind.     In  January 
i8o2,  William  Cox  of  Harrielskam^   the  nephew  and" 
devisee,  died  without  ever  having  had  any  issuer  leav* 
ing  his  brother  Bobert  Cox^  who  was  sttU  Hving,  thc 
only  surviving  nephew  and  devisee.  By  lease  and  release 
made   ist  and  2d  June   1803,    between  Bobert  and* 
WiUiam  Coxj  the  grandsons  of  John  Cox  the  nephew, 
of  the  first  part,  B.  Pope  and  J.  Simmons  of  the  second- 
part,  and  T.Lonuzsj  and  the  Plaintiff's  lessor,  of  the 
tlurd  part,  reciting  the  death  of  WiUiam  Cox  of  Har» 
rieish(My  whereby  one-third  part  of  the  premises  vest- 
ed in  them,   Bobert  Cox  and   WiUiam   Cox^  (parties 
thereto,)  or  in  Simmons  and  Pope,  by  virtue  of  the  will 
oi  John  Cox,  son  of  John  Cox  the  devisee,-  Simmons  and 
Pope,  at  the  request  of  B.  Cox  and  W.  Cox,  did  grant 
and  convey,  and  Bobert  Cox  and  WiUiam  Cox  parties^ 
thereto,  did  release  and  confirm  to  Lomas  and  WooUej/y 
all  that  one  undivided  third-part  of  and  in  the  pre-^ 
misesi  which  WiUiam  Cox  the  nephew  and  devisee  de« 
ceased  was  seised  of  in  his  life  time,  to  hold  to  Lomas 
and  WooUey,  their  heirs  and  assigns,  to  the  use  ot 

Lomas. 
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Lomas  and  JfboUej/,  and  of  the  heirs  and  assigns  odjomas 
for  ever ;  nevertheless,  as  to  the  estate  of  WooUey  and  his 
heirs»  in  trust  for  Lomas  and  hi^  heirs.  Lomas  was  dead) 
leaving  WooUeyy  the  lessor  of  the  Plaintiff,  surviving. 
The  Defendant  defended  for  only  eleven-twelfths  of 
the  property.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  lessor  of  the  Plaintiff  was  en- 
titled to  recover  any  other  part  of  the  premises  in 
question  than  the  one-twelfth  part  thereof  for  which 
no  defence  had  been  made  ?  If  the  Court  should  be  of 
opinion  that  he  was,  the  verdict  was  to  be  entered  for 
the  Plaintiff,  for  such  part  accordingly;  if  not,  judgment 
of  nonsuit  was  to  be  entered* 


1817.. 
Cbump 

NORWOQIV 


Best  Seijt,  for  the  Plaintiff,   insisted  that  he  was 
entitled  to  recover  one-sixth   part  of  the  premises, 
namely,  the  moiety  of  that  one-third  part  which  was 
devised  to  William  Coxj  of  Harrietshanij   and  which 
upon  his  death  descended  to  Robert  and  WilHam  Costf 
the  grandchildren  of  the  nephew  John  Cox,     He  con- 
tended t^at  by  the  limitation  in  the  will  of  Robert 
Cox,    the   testator,    the  nephews    took    a    life-estate^ 
and  the  heirs  of  the  bodies  of  the  nephews  took  a 
remainder  in  fee,  as  purchasers,   in  common.     That 
this  W9S  so,  appeared  by  the  cases  of  Doe  on  Denme 
of  Long  V.  Laming  (a),  which  like  this,  arose  upon  a 
case  of  lands  in  gavelkind,  and  which  is  distinguishable 
from  this,   only  in  a  circumstance,  on  which  Lord 
Mansfield  C.  J.  did  not  solely  rely,  that  the  heirs  of  the 
body  of  ^.  C,  to  whom,  it  was  given,  were  to  be  as 
well  females  as  males:  he  proceeds  to  shew,  that  the 
expression  heirs  of  the  body,  which  first  occurs,  is  a 
word  of  purchase.     In  Doe  on  the  Demise  ^  Strong  y. 
Gffftj  U}>on  a  devise  to  Mary^  and  to  the  heirs  of.  her 


•  l"  w. 


(a)  »£»rr.  izoo. 


bodyj 
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1817*  body,  lawfully  begotten,  or  to  be  begbtt^,  als  t^kfaU 
in  common,  it  was  held,  that  her  childi'eh  took  h  re- 
mainder in  ebinmbti  as  pa)rchaser^.  lliis  i^^  Hdt  a 
substitutionary  bbnting^nt  rethkinder,  but  iUl  teebutolry 
devise ;  alid  if  so,  th^  sufipotad  destructibH  of  &e  r^ 
mainder  by  the  union  of  th^  greater  with  the  Id*^ 
teiitat^  had  tip  place.  Thett  wa^  Hot  that  dai^gfer  htr^ 
to  be  apprehended  from  e:8:e^tbry  di^ises,  whicli 
former  judges  had  foreseen,  inasmuch  As  th^  iliv  now 
ImtrictM  to  sdeh  as  tkke  e^^t  Within  ti  life  br  Uydi  in 
being,  a^  tWmty-otie  yeat^  after.  It  si|iuM8  Widi  the 
iiitetiildti  bf  the  testatdr^  (whibh  Wa^  thkl  hii  nv^fewa 
should  take  in  succession,  fknd  that  n6  pMrt  ef  the  land 
should  go  over,  so  long  as  any  of  them  remuned,)  to 
OOBstrue  this  as  ati  ^ke(iut<>ry  devifie.  GnOiv&  v. 
Wicket  {a\  though  loosely  reported,  is  recogilisiBd  in 
Sttbsequent  cases  as  law,  and  is  decisive  of  the  {^resent 
oaae.  R.  Waiik  devised  to  his  wife  tot  life,  add  after 
her  death,  to  such  child  as  she  was  then  Supposed  to 
be  ensient  With,  and  to  the  heirs  of  sueh  dliid  far 
evisr;  provided,  that  if  sudi  child  ais  shduld  ha^pto  to 
be  borri,  should  die  befoiTe  the  age  of  twenty-one  years, 
leaving  no  issue  of  its  body,  the  reversion  of  cii^  third 
of  the  said  lands  should  go  to  his  wife  and  het  heiri, 
(taie^hird  to  his  sister  Elimbetkj  and  her  heirs,  and  the 
otfier  third  to  his  sister  Am^  and  her  hdrs.  Lte  C.  J. 
says,  <<  hete  is  a  good  devise  to  the  Wife  for  UiS^  with 
reinainder  to  the  child  in  cbntingenoy  ill  fee^  with  a 
devise  over^  which  w^  hold  to  be'  a  gbod  ^(i^tory 
devite^  as  it  is  to  commence  within  twenty-ohe  yei^ 
after  a  life  in  bang/'  Here  a  complete  fee  is  giVeh  to 
th*  first  child  of  this  nephew;  nothing  further,  iheirefoi*^, 
can  be  limited  by  way  of  Hemamder,  but  it  may  take 
eflfect  as  an  executory  devise.  An  tdterior  litnitatiMt 
to  take  efiect  as  a  remainder,  must  immediately  fdlow 

{a)  x  HTtk.  105. 

the 
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the  determination  of  the  particuiftr  estate.    PeUst* 
Braam  (a),    and   Marks  \.  Marks  (&)>    are   in  point. 
These  cases  all  establish  the  proposition,  that  where 
the  interest  which  is  given  is  not  a  substitutionary  fee, 
the  limitation  must  be  an  executory  deyise^  and  not  a 
contingent  remainder.      Lnddington  v.  Kime,   as  r^ 
ported  in  Salkeld{c)y  and  Lord  jRaym<mc{(<2),  is  the 
case  of  an  executory  devise.     That  was  a  devise  to 
E.  Armyn  for  life,  and  in  case  that  he  should  have  atay 
issue  male,  then  to  such  issue  male  and  his  heirs  tat 
ever^  and  if  he  should  die  without  issue  mal^  theii  to 
Sir  T.  Bamerdistcne^  and  his  heirs  for  ever.    BM 
also    cited  Feame.  {e)      Ito  ParkhWst  ▼.  Smith  (/), 
WiUes  C.  J.  says,  «<  there  are  two  sorts  of  contingent 
remainders,  that  do  not  vest,  the  second  of  which  i% 
where  the  commencement  of  the  remainder  depends  on 
some  matter  collateral  to  the  determination  of  the  par- 
ticular estate^  as,  for  instance,  if  there  be  a  limitalicxb 
to  A.  for  life,  remainder  to  B.  after  the  death  of  «X  & 
There  is  but  a  mere  possibility  that  an  interval  may 
occur  between  the  death  of  A.  and  the  death  of  J.  SLf 
yet  that  possibility  prevents  its  being  a  good  particuldir 
estate,  to  support  a  contingent  remainder  to  be  limited 
thereon.      Here,  though  a   child  of  the  nephew  be 
born,  it  is  possible  that  he  may  die  before  twenty-one, 
And  until  that  time,  therefore^  the  estate  is  defeasible. 
Consequently  it  cannot  be  good  as  a  contingent  r^ 
mainder;  it  is  either  void,  or  it  is  an  executory  devi^ 
according  to  the  doctrine  of  all  the  cases;  and  th^ 
intent  of  the  testator  is  clearly  favourable  to  the  De- 
fendant    This  is  not  a  substitutionary'  fee,  because 
the  whole  fee  is  given  away,  and  yet  in  certain  events^ 

(a)  Cro.  Jae.  592.  (e)  On    Baecufry    Deviieh 

(h)  so  MotL  419.  p,  9a.  of  edition  of  X795« 

(c)  I  Salk.  %%4.  (/)  mikj,  3S8. 

(d)  I  Ld*  Raym*  403* 

the 
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1817*  the  fee  first  given  may  take  eSect^  and  nevertheleiSy  the 
subsequent  limitation  may  in  certain  events  take  place 
after  it. 

Onslam  Serjt,  cofiUrcL.  This  is  not  an  executory  de- 
vise^ but  a  remainder ;  and  if  it  can  be  construed  as  a 
remainder,  the  Courts  will  £Eivour  that  constru^^cm. 
It  has  all  the  qualities  of  a  contingent  remainder.  First, 
there  is  an  estate  for  life  to  support  it  Secondly,  it 
possibly  may  take  efiect  on  the  determiniitioD  pf  the 
preceding  estatf,  though  it  certainly  may  open.pnd  let 
in  anodier:  it  i%  .as  held  in  The  d,  Comberback  y.Pifr^ 
ryn  (a),  a  contingjent  remainder  in  fee^  sotgect  to  be 
defeated  by  opening  and  letting  in  the  estate  of  those 
who  may  be  bom  afterwards.  The  case  of  Gulliver  v. 
Wicket  called  for  no  decision  on  the  point  whether  it 
should  be  an  executory  devise  or  a  contingent  remab- 
der,  but  the  question  merely  was,  whether  the  ulterior 
disposition  should  at  all  take  eflfect  So,  in  Pells  v» 
Bfxmn,  beyond  a  question,  the  fee  limited  after  a  fee 
could  not  be  supported  as  a  remainder;  the  only  ques- 
tion was,  whether  it  could  be  supported  at  all.  In  Park* 
hurst  V.  Smith,  the  question  was  not,  whether  there  was 
^  an  executory  devise,  or  a  contingent  remainder,  but 
whether  the  remainder  were  vested  or  contingent  It 
may  be  a  good  Executory  devise  in  one  case,  and  agood 
contingent  remainder  in  another.  Though  both  estates 
are  given  to  the  same  person,  yet  there  are  two  estates ; 
and  the  one  may  be  good,  the  other  not  Suj^ose  a 
devise  to  A.  for  life^  remainder  to  the  first  son  of  ^  in 
fee :  but  if  the  first  son  of  ^.  die  under  twenty-one^  thai 

to  X  in  fee;  and  if  there  be  no  son  of  ^,  then  to  JF« 

• 

in  fee.     Here  are  two  different  estates,  and  two  differ- 
ent devisees ;  and  the  devise  to  the  one  may  be  good,  to 

(a)  3  Term  Rsf.  484* 

the 
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tlie  other  may  be  bad,   and  it  makes,  no  difference,        1817* 
though  both  estates  are  given  to  one  person.     There 
was  only  one  other  point,   namely,  whether  this  devise 
might  not  create  an  estate  tail  in  the  nephews  of  the     Nokwood. 
testator.     Against  this  proposition  the  Plaintiff's  coun-^ 
sel  had  relied  on  Doey.  Ijaming.     But  that  case  was* 
materially  different,  not  only  because  there  the  estate- 
was  expressly  given  to  the  females,  who  could*  not  be» 
heirs  in  gavelkind,  as  well  as  to  the  males,  but  also,  as* 
Lord  Mansfield  rxotiCQs,  bediuse  they  were  made  tenants 
in  common ;  whereas  the'  land,  by  the  course  of  descent . 
in  gaveikmd,  would  go  to  them  as  coparceners.     Here 
the  devise  is  to  the  heirs  of  the  bodies  of  the  nephews 
equally,  which  means  the  heirs  in  gavelkind,  and  is 
therefore  confined  to  the  males,  so  long  as  there  are  any 
males,  and  therefore  there  is  not  the  same  objection  ta 
construing  thi^  an  estate  tail.     Strong  v.  G^  is  inap- 
plicable.  DoTf  on  Demise  of  Blandford^  v.  Applin  (a),  fa- 
vours the  opinion,  that  the  nephews  here  took  an  estate 
tail ;  but  he  mainly  relied  on  the  point,  that  this  was  a 
contingent  remainder. 

« 

Best^  in  reply,  denied  the  application  oi  Doe  v.  AppliH^ 
and  Doey.Ptiryn:  the  latter  was  decided  upon  the 
principle  that  the  ultimate  remainder  was  not  to  take 
effect  till  after  the  indefinite  failure  of  issue.    In  Gulliver 
V.  Wickett  there  were  no  children,  so  that  according  to » 
the  Defendant's  argument,  tliat  would  have  been  a  con- 
tingent remainder ;  and  it  may  be  admitted  that  it  would 
faave.been  such  if  the  testator  had  stopped  after  the  de- . 
vise  to  the  unborn  child  without  adding  the  proviso  for 
the  estate  to  go  oyer  if  the  child  djed  under  twenty-one; 
but  the  Cpurt  there  hold  it  an  executory  de¥ise;  and 
not  dependinj;  on  the  fact  whether  a  child  be  born  or 
not,  but  depending  on  the  circumstance,  that  there  may . 
be  children  bom,  who  inay  have  an  indefeasible  estd^e ; 

{a)  ATermR£p.Z%. 
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and  the  devise  over,  if  the  children  shall  die  under 

twenty-one^  comprises  in  it  the  renudnder  ov^  if  there 

shall  be  no  children :  it  is  all  one  limitation.    In  Pells 

V.  Brown  the  devise  is,  if  Thomas  died  without  issoe^ 

living  William  i  so  here,  if  either  should  die^  leaving 

children,  and  they  all  should  die  without   attaining 

twenty-one:  the  words  are  di&rent,  the  cfibct  the 

same.     The  devise  is  not  merely  to  the  survivor  of  tibe 

three  brothers,  but  to  the  survivor  jointly  widi  the 

heirs  of  any  dead  brother :  the  words  of  the  will  are  to 

the  survivor  and  survivors,  and  the  heirs  of  the  body  of 

such  surviving  and  other  nephew :  every  word'  must  be 

effectuated,  which  can  only  be  done  by  givmg  a  porticm 

to  the  heirs  of  the  body  of  him  who  may  have  died 

leaving  issue.    If  all  had  died  leaving  issuer  how  wonld 

the  estate  have  gone  ? 

Cur.  adv.  vidU 


G1BB8  C.  J.  on  this  day  delivered  the  judgment  of 
the  Court.   After  stating  the  devise,  and  the  remainder 
to  the  right  heirs  of  the  testator,  he  observed  that 
those  were  the  only  material  parts  of  the  will,  as  it 
affected  the  present  question.    This  was  an  ejectment 
brought  for  a  moiety  of  the  third  part,  which  was  de- 
vised to  William  the  eldest  nephew.  Therefore  fau  Lord* 
ship  would  state  the  interest  which  William^  and 'his 
children  after  him,  took  in  the  premises^    The  devise  is 
to  William  for  life,  and  if  he  has  children,  (for  hehrs  here 
means  children,)  then  to  them  in  fee :  if  he  has  no  chil- 
dren, then  the  estate  goes  to  the  testator's  nq>heH*s«^)Air 
and  Robert.    It  is  admitted  on  all  hands,  that  this  is  the 
true  construction.     [His  Lordship  then  proceeded  to 
state  the  facts  of  the  case.]     He  observed  that  the  time  ol 
the  decease  of  John  Cox  the  brother  of  the  testate^  was 
not  stated ;  but  whensoever  he  died,  certainly  a  porticm 
of  the  reversion  which  was  vested  in  John^  descended' 
on  fVilliam  his  eldest  son.    What  that  portion  wa%  it 
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was  unnecessary  for  the  Court  to  enquire,  because  the 
oouniel  had  agreed  amongst  themselves  to  determine 
wfaaet  was  the  portion  of  the  reversion  which  the  parties 
took,  if  the  Court  would  determine  the  principle.     In 
Jdnmry  1802  WiUiam  Cox  died;  and  if  the  contingent 
remainder  was  not  previously  destroyed,  his  third  part 
then  clearly  passed  to  John  and  Robert^  the  surviving 
devisees.     It  is  admitted  that  the  share  sought  to  be 
recovered  well  passed  to  Woolleyj  unless  the  contingent 
interest,  which  the  deeds  stated  in  the  case  purported 
to  convey,  was  destroyed  by  the  descent  of  a  moiety 
of  the  estate  to  William.     It  was  unnecessary  therefore 
to  go  into  the  effect  of  those  deeds.     It  vras  adniitted 
also,    that  a   portion  of  the  reversion  descended  on 
WiUiam.      So   that  the  only  question  was,   whether 
that  descent  of  a  portion  of  the  reversion  destroyed 
the  contingent  remainder  pro  tanto.     The  lessor  of  the 
Plaintiff  insisted  that  no  destruction  of  any  part  of  the 
contingent  interest  was  occasioned  by  that  event,  and 
that  he  took  as  large  a  portion  as  descended  to  John. 
The  Defendant  contended,  that  this  was  a  contingent 
remainder,  descending  on   William,  which  required  a 
particular  estate  to  support  it ;  and  that  the  particular 
estate  being  merged  in  the  fee,    the  contingent  re- 
mainder was  destroyed  with   it.     The  Plaintiff  says,' 
die  contingent  interest  was  not  destroyed  by  unity  of 
estate,  because  it  was  not  a  contingent  remainder,  but 
an  executory  devise ;  for  it  was  not  to  take  effect  but 
on  the   decease  of  the  children  of  the  first  grantee 
under  21,  and  therefore  was  not  supported  by  the  par- 
ticular estate  given  to  William^  because  it  was  not  to 
take  effect  on  the  decease  of  WiUiam.    These  are  the 
points  on  which  the  case  depends.     On  the  decease  of 
WiUiam  it  must  be  determikied,  whether  he  has  chil- 
dren, who  are  to  take  in  the  one  event,  ot  whether  the 
persons,  who  are  to  take  in  the  event  of  bis  having  no 
children^  are  to  succeed.    This  must  be  determined  on 
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the  decease  of  William^  and  as  a  contingent  remaindep* 
may  be  limited  with  a  double  aspect,  where-*  one  or  the* 
other  of  two  limitations  must  take  effect  on  a  certain- 
event,  I  see  no  reason  why  this  should  not  fall  within> 
that  class  of  cases.     But  it  is  said,  it  can  not  be  so, 
because  there  is  one  event  which  may  not  then  t9ke> 
effect ;    namely,  that  of  the  nephews  having  children, 
and  the  children  dying  under  21,  after  the  decease  of 
the  tenant  for  life.     It  is  true  that  it  may  so  happenr ; 
but  that  is  not  the  evedt  which  has  happened,  and  I 
can  find  no  principle,  on  which  we  are  called  on  ta 
determine,    that   because    there    are  two  limitations^ 
depending  upon   several   events,   one  of  which  may 
possibly  not  take  effect  within  the   limits  which  the 
rule  of  law  prescribes,  therefore  the  other,  dependent 
on  an  event  which  necessarily  conforms  to  the  rule  of 
law,  shall  not  be  effectual,  if  that  event  happens     This 
is  the  conclusion  to  which  the  Court  have  come  <m 
arguing  the  case  on  principle ;  but  it  does  so  happen^ 
that  a  case  precisely  the  same  in  all  its  parts  witb> 
this,    has    happened    in    modern    times,    which   was 
not   mentioned   on  the  argument  at  the  bar;    Doe^ 
on   Demise  of  Davy^  v.  Bumsall.  (a)      That   was  ia 
substance*  a    devise    to    the    testator's    niece    Mari^, 
Owslxctck  for  life,   and  if  she  should  have  children,, 
remainder  to  them   in  fee;    if  none,   or  i^  having 
children,  they  should  die  under  twenty-one,  then  re-, 
mainder  over  to  the  testator's  cousin  Peter  Daw/.    That 
is  precisely  like  this  case.  Marj/  Owstwick  suffered  a  reco^ 
very,  and  it  was  agreed  that  the  contingent  remainders 
Qver  were  destroyed.  Lord  KenyonC  J.  says,  "Thede-< 
visor  seems  to  have  reasoned  thus:  If  the  children  of  my 
niece  live  to  attain  twenty-one,  when  they  will  be  qua- 
lified to  dispose  of  this  property  prudently,  I  give  it  to 
Uiem  in  fee :  if  they  happen  to  die  under  twenty-pne>, 
md  .without  leaving  issue^  then  I  will  consider  to  whom 
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I  can  best  dispose  of  the  estate,  and  in  sucb  an  event  I 
give  it  to  my  collateral  relations.     That  brings  the  pre- 
sent case  within  Loddington  v.  Kimej  which  is  the  leading 
case  upon  this  subject,  and  converts  all  the  subsequent 
limitations   into    contingent  remainders.      Those    de- 
pended on  the  particular  estate  given  to  the  niece ;  and 
she  having  destroyed  this  particular  estate  before  th6y 
could  take  effect,  they  consequently  fell  to  the  ground. 
Perhaps  the  devisor  was  not  aware  that  the  niece  could 
destroy  the  estate gfven  to  her  children  ;  but  the  Plain- 
tiflF's  argument  goes  to  admit  that  she  had  that  power, 
and  it  is  a  necessary  consequence  of  our  putting  such  a 
construction  on  the  will  as  best  will  effectuate  the  in- 
tention of  the  devisor."     At  the  conclusion,  L.ord  Ken-- 
yon  says,  "  I  proceed  on  the  words  of  the  will,  giviijig 
effect  to  every  word  contained  in  it,  and  they  all  lead 
to  this  conclusion,  that  this  was  a  contingency  with 
a   double  aspect      If  M,  Owstvoick  had  any  children, 
the    estate  was  limited  to   them  in  fee :    so  here,  if 
William  had  children,   the   estate  would  go  to  them 
in  fee.     If  she  had  no  children,  or  if,  having  children, 
they  died  under  twenty-one,   and  without  issue,  then 
it  was  to  go  over  to  the  lessor  of  the  Plaintiff.     Here, 
too,  in  like  manner  as  in  that  case,  **  all  these  rested  in 
contingency,  and  the  particular  estate  of  freehold  by 
which  they  were  supported  having  been  destroyed  be- 
fore they  were  capable  of  taking  effect,    the  contin- 
gent estates  limited  over  are  destroyed  with  it.     On 
precedent,  therefore,  as  well  as  on  principle,  we  think 
so  much  of  the  contingent  remaindei"  as  was  co-exten- 
sive with  the  portion  of  the  reversion  which  descended 
to  WiUiam  the  nephew  and  devisee  for  life  was  thereby 
destroyed.     It  is  unnecessary  for  us  to  go  into  the  con- 
sidsration  what  that  portion  was,  as  the  parties  have 
agreed  to  settle  it  among  themselves. 

Judgment  for  the  DefeDdant. 
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»^'^-  Tayler  v.  Waters. 

Nov*  a6. 

Abcneficiil  T^HE  Plaintiff  declared  that  on  19th  Marek^  1779^ 

txa^  upon  William  Taylor j  then  being  sole  proprietor  of  the 

land,  may  be  Opera-house,  or  Kin^s  Theatre^  in  the  Hmfmarketj  and 

^d^"^^'  ^^"^g  ^^^  authority  to  grant  and  sell  the  ticket  therein- 

And  without  ^^^  mentioned,  by  indenture  between  him  and  Jacob 

writing.  Gourgasy  in  consideration  of  225/.  paid  by  Qourgas  to 

be  exercuied  Tea/lor^  granted  to  Gourgasj  his  executors,  administra- 

upon  land  for  tors,  and  assigns,  six  silver  tickets  of  admission  to  tfau9 

Tfws,  mnted  Op^^^^ouse,  or  theatre^  and  gave  and  granted  to  the 

for  a  valuable  respective  bearers  thereof,  to  be  admitted  grails  into 

^^d^^*°"*  any  part  of  the  theatre^  (the  boxes  and  other  places 

upon,  cannot  which  were,  or  during  the  term  should  be  occupied  by 

be  counter-  subscribers  to  the  Opera,  and  the  boxes  reserved  for  the 

A  Dart  ^^  ^^  ^^  proprietors  and  their  assigns^  excepted,)  to  be 

conveying  to  present  at,  and  see  all  operas, exhibitions, and  otherpublic 

tnutees  an  es-  entertainments,  (the  concert  of  ancient  music  excepted,} 

tate  m  land*        -  1      1     1   ^     .         1  .  n 

connected  with  there  to  be  had  dunng  the  respective  terms  of  twenty- 

an  intricate  one  years,  or  twenty-one  seasons,  from  24th  Jtme,  1 797; 
whi  h*  ^t^  *  which  six  silver  tickets  were  then  already  made  and  en- 
the  convey-      graved  as  in  the  declaration  was  minutely  described^ 

ance^hecon-  Q^e  whereof  was  numbered  471;  to  hold  the  same 
tinues  to  man-     ,_'       .,         _.       ,.  _  _  ,,. 

age  without  tickets  With  such  free  licence,  &c.  to  Gourgas  and  his  as- 
their  interfcr-    signs,  for  the  term  of  twenty-one  years,  or  twen^-one 

have  authorit  *®*^*^"^'  ^^^  ^^^^  power  to  sell  such  tickets,  or  either  x>f 
from  the  trus-  them,  and  the  licence,  liberties,  and  privileges  afore- 
t^  to  bind       g^j^  ^j.  pleasure:  And  Taylor  for  himself,  his  heirs, 

them  and  the  ,     .   .  ,        .  j     •  'i_ 

land  by  atl  acts  executors,  administrators,  and  assigns,  covenanted  witn 
in  the  ordinary  Gourgasy  and  his  assigns,  that  if  either  of  those  tidcets, 
S^/erta."  should  be  at  any  time  sold,  then  the  purchaser  migbt> 
blishment.         upon  surrendering  the  tickets  so  purchased,  have  a  new 

ticket,  to  be  made  in  his  own  name,  upon  payment  of 
one  guinea* .  And  further,  for  defending  the  rights  and 
privileges  of  Gomgas,  or  his  assigns^  holders  or  owners 
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ofthose  six  tickets,  against  all  accidents  by  fire,  or  other- 
wise^ whereby  those  tickets  might  be  lost,  Sec  or  ren- 
dered useless  to  the  owners,  that  upon  notice  in  writing 
to  the  treasurer,  at  the  office  of  the  theatre,  of  any 
such  loss,  whereby  the  owners  of  the  tickets  might  be 
depriyed  of  the  use  thereof,  and  upon  authority  given 
to  stop  such  lost  or  missing  ticket  at  the  doors  of  the 
theatre,  and  to  refuse  admission  to  the  bearer,  the  real 

• 

owner  or  proprietor  for  the  time  being  should  be  enti- 
tled to  one  personal  admission  in  respect  of  each  such 
missing  ticket,  for  one  month ;  and  in  case  such  lost 
tidcet  should  not  be  produced,  or  appear  at  the  theatre 
within  the  month,  such  proprietor  should  be  entitled  to 
a  new  ticket,  for  the  residue  of  the  term  thereby  granted^ 
with  all  the  privileges  and  advantages  that  the  lost  or 
missing  ticket  gave,  or  were  annexed,,  or  intended 
by  that  indenture  so  to  be^  Paying  for  the  same  one 
guinea,  and  surrendering  all  right  and  interest  nndet 
such  former  ticket,  and  authorizing  the  stopping 
and  retaining  the  same,  if  tbereafi;er  it  should  be 
presented  at  Uie  doors  of  the  theatre :  That  on  the  i6th 
Jbfy  1799,  ^®  Plaintiff  became  the  purchaser  from 
Gam-gas  of  the  ticket  numbered  47 1»  and  the  lawful 
bearer  thereof,  and  intitled  to  be  present  at,  and  see  all 
^qieras,  exhibitions,  and  other  public  entertainment^ 
(the  concert  of  ancient  music  excepted,)  there  to  be 
had  during  the  residue  of  the  respective  terms  of 
twenty-one  years,  or  twenty-one  seasons :  That  afteis 
wards,  on  ist  November  18 10,  the  Haintiff  lost  the 
same  ticket,  and  thereupon,  on  29th  Decembevj  the 
Plainti£^  in  pursuance  of  the  indenture^  duly  obtained 
a  new  ticket  in  lieu  of  the  lost  ticket^  (and  set  out 
the  description  of  it,)  whereby  the  Plaintiff  became 
and  thence  hitherto  had  been  entitled  to  all  the 
privileges  and  advantages  that  the  lost  ticket  gave  or 
intended  to  give :  That  while  the  Plaintiff  was  pos<« 
aciaed  of  that  ticket,  and  so  entitled^  and  during  the 
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term  of  twenty-one  seasons,    on    the    17th  January' 
1815,  and   whilst    public   entertainments,  (not   being^ 
the  concert  of  ancient  music,)  were  performed  in  the 
Watlrs.      gaid    theatre,    the    Plaintiff  attempted    to   enter  the 
theatre  at  the  proper  door,  and  presented  that  ticket  to 
the  proper  person  in  that  behalf;  and  avers  notice;  yet 
that  the  Defendant,  contriving  to  injure  the  Plaintiff^ 
prevented  him   from  entering  the  theatre,  unless  he* 
would   pay   los,  dd*,  which   he,  thereupon,  to.  obtain 
admission,  paid.     There  were  other  counts  stating  thie 
grievance  more  generally.     The   cau^e .  Was  tried  at 
fVestmirister,  at  a  sittings  in  Hilaiy  term,   i8i6,  before 
Gibbs  C.  J.,  when   it  appeared   that  by  indenture  of 
i^t  Augusi  i^g2y  betweien   F.de  Burgh,   P.  Goldswqr"' 
thy^  T,  Hammersleify  and  W,  Sheldon^   Esquires,  i. ;  A 
B,' Sheridan^  and    T.  HoUaway  £squires,  2. ;    and   W. 
Taylor,  3.;       Reciting    four    several  demises  of  the 
theatre,    and    certain   additional    buildings,    made  by 
Vanburgh  and  others  to  Sir  Peter  Denis  and  James 
Brooke,  the  latest  whereof  was  from ':4th  July  1777, 
for  twenty-one  years,  and  that  Tayljor  bad  by  assign- 
ments become  possessed  of  those  leases  and  premises^ 
and  that  in   1789  the  theatre  was  burnt  down;  that 
Taylor  rebuilt ;  that  on  2d  February  1 792,  Vahburgk 
and  Wife,  and  also  Sheridan  and  HolUmdy,  (who  by 
letters    patent  from    the    crown  were  entitled  to  the 
reversion  of  the  premises  on  the  termination  of  the  theft^ 
existing  leases,)  assigned  to  De  Burgh,  Goldsworthy,  and 
Hdmmersley  the  ground  on  which  the  new  theatre  was 
built ;  in  trust,  first,  to  -pay  the  rent  to  the  crown,  next 
to  pay  Vdnburgh,  and,  after  his  decease,  his  wife,  if  she 
survived,  an  annuity  of  400/.,  and  to  pay  the  residue  then, 
and  after  the  decease  of  Vanburgh  and  wife,  the  whole, 
of  the  profits  to  Sheridan  and  .HolUmay  equally  ;  that 
two  terms  granted  to  Fanburgh  by  the  crown  had  be- 

'Couae  vested  nn  ^eridan  and  Holloraoay,  subject  to  the 
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lease  to  Brooke,  then  vested  in   Taylor ;   that  in  con- 
sideration of  TayUn^^  expence  in  rebuilding,  and  the 
rent,  covenants,  &c.,  Sheridan  and  Hollaix>ay,  and  also 
De  Burghy   Golcbvoorthy,  Hammersley,  and  Sheldon,  as 
trustees,   at  the   request  of   Taylor,    agreed  to  grant 
Taylor  a  new   lease   of  the   premises    comprized   in 
the    lease   to    Brooke,    and  assigned  to  F,  de  Burgh, 
Gvldsworihy,  Hanwiersley,  and   Sheldon,   in    trust  for 
Sheridan  and   HoUaway,  for  a  reversionary   term   of 
twenty-two  years  from  Michaelmas,  1803,  by  that  in- 
denture, De  Burgh,  Goldsworihy,  Hammerslcy,  and  Shet- 
don,   at   the  request,  &c.  of  Sheridan  and  HolUnoayy 
demised,  and  Sheridan  and  HoUaway  granted  and  con- 
firmed to  Taylor,  all  the  theatre,   &c.  from  Michael' 
mas,  1803,  (the  expiration  of  Brooke^s  lease,  then  vested 
in  Taylor,)  for  twenty-two  years,  under,  certain  rents  ^ 
and  Taylor  covenanted. with. the  four  trustees,  and  also 
with  Sheridan  and  HolUmay,  that  he,  Taylor,  would  not 
during  that  present,  or  the  reversionary  term  oftwentv-' 
two  years,   without  the  licence  of  Sheridan  and  HoU 
Uryoay  in  writing  first  obtained,  grant  away,  assign,  let, 
or  dispose  of  any  of  the  boxes  of  the  Opera-ibouse^ 
(except  41  boxes,)  otherwise  than  from  year  to  year,  or 
season  to  season,  or  grant,  any  seats,  rights,  or  privi^* 
leges  of  admission  whatsover,  in  or  to  my  box,  or  other 
part  of  the  theatre  (except  only  the  said  41  boxes  and 
250  free  admissions,)  (the  subscription  and  private  boxes 
excepted,  and  any  incumbrances  that  affected  Brookes 
then  existing  lease,)  to  any  person  whomsoever,  other-^ 
wise  than  by  the  year  or  season,  nor  pull  down,  lessen, 
or  decrease  the  number  or  dimensions  of  the  bctxeSf 
nor  charge  or  incumber  the  theatre^  or  the  incbme 
thereof,  or  the  term  thereby  granted,  by  mortgaging 
the   same,  or  granting  any  new  or  additional;  rent- 
charges,   or  any  other  ii^cumbrance;    excq)t  that  in 
-case  of  fijre,  he  might  mortgage  for  .the  .purpose  of 
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18i7«  rebuilding.  And  there  was  a  proviso  for  the  re» 
entry  of  the  four  trustees,  on  non-payment  of  the 
texktf  or  breach  of  any  of  the  convenants,  and  more 
expressly  in  case  of  breach  of  Ae  covenant  last 
stated.  By  indenture  of  24th  August  1782,  between  fK 
Taylor f  first;  J.  A.  GaUinij  second;  W^Sheldonj  IL 
BerUanj  and  JC  Needham,  third ;  JV.  Withanij  fimrtfa  ^ 
B.B.  Sheridan^  fifth;  T. Harris^  mJii;  andJ2.  B. 
CfBeiUy^  seventh;  reciting  the  demise  by  Vanburgh, 
by  the  lease  of  the  4th  Jidy^  1777^  and  assignment  to 
Tc^toTf  and  reciting  the-title  of  Tc^or  to  other  pre* 
iniae%  (being  the  part  whereon  the  stage  is  built))  and 
a^  Vuilding  of  the  new  theatre^and  an  agreement  between 
Taj^  and  CHeitlyj  (who  then  had  Italian  operas  per-* 
formed  at  the  Pantheon^  and  was  involved. in  debts,)  and 
thut  Sheridan  and  Uollcnmy  had  .purchased  VanburgV^ 
interest  in  the  patent,  and  that  the  Pantheon  was 
destroyed  by  fire;  and  reciting-  the  assignment  above 
stated  of  2d  February^  179^9  ivoia  Vanburgh  to  his 
trustees,  and  that  Gallini  was  a  creditor  of  the  theatre 
in.tlie  Hajf^market  for  19,000/.,  and  was  to  be  paid 
8500/.,  and  the  remainder  by  instalments;  that  Harris 
had  a  patent  granted  by  Charles  the  second  to  Killigrevo^ 
and^ras  to  receive  a  compensation  of  250/.  per  annum 
for  assigning  the  same  to  the  Drury  Lane  company 
and  ttheatre;  that  Taylor  was  to  receive  1000/.  per 
mtmmn  out  of  the  rents,  8&c.  to  complete  the  theatre; 
that  the  debts  of  the  Pantheon  and  Hay-market  theatre 
were  to  be  paid  in  rateable  proportions  out  of  the 
midue  of  the  rents  and  profits  of  the  Opera-House^ 
Ibjr.  instalments  of  4000/.  a  yeiur;  that  200/.  a  year  was 
to  'be  paid  to  Witham  as  a  trustee  for  persons  then 
iat^y  interested  in  the  Pantheon^  during  OReilly\ 
lift,,  and  that  the  remainder  of  the  rents  and  profits 
was  to  be  paid  to  Taylor ;  that  to  raise  money  to 
C0Bi{dete  the  theatre^   and  satisfy  debts,  Taylor  was 

to 
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to  be  authcHrized  to  sell  41  boxes  at  1000/.  each)  and        1817* 

that  all  silver  tickets  and  claims  of  riirht  of  admission     ^^   -~ 

.  Taxur 

into   the   Opera-house,   for  which  considerations  had  ^  * 

been  given,  should  remain  unimpeached  t  that  a  ma«  Watxri* 
nager  was  to  be  appointed,  with  power  to  engage 
performers,  and  that  the  annual  expenditure  of  the 
theatre  was  not  to  exceed  21,000/.;  and  that  for  cany> 
ing  into  execution  this  plan,  the  theatre  was  to  be 
vested  in  ShddoHj  Benton  and  Needham  as  trustees,  jfor 
the  residue  of  the  terms  granted  by  Sheridan  and  U^l^ 
lomay^  Then  by  that  indenture,  in  consideratioii  of  the 
premises,  and  of  105.,  Tayhr  granted  and  assigned  to 
Sheldon^  Benton^  and  Needkam^  the  Opera«house,  for  the 
remainder  of  sundry  terms  now  expired,  and  amongst 
others  the  before  mentioned  term  of  twenty-two  years; 
upon  trust  to  receive  the  rents,  profits,  subscription, 
door-money,  and  other  the  annual  income^  to  pay  there* 
out  the  taxes ;  then  300/.  annual  rent  to  HcUama^y 
and  1260/.  annual  rent  U>  Sheridan  and  Hollawajff  4o 
Harris  2^oIb per  annuvh  in  respect  of  the  patent-  tpbe 
annexed  to  Drvry  Lane  theatre ;  then  to  pay  petfortnevs' 
salaries,  and  servants'  wages,  &o.  not  exceeding  3 i^ooo/. 
then  to  pay  GaUini'&  debt  of  8500/.  by  instalments  of 
1500/.  a-year,  with  interest;  then  to  pay  ^ooo/*#-year 
to  TayloTj  or  the  architect  or  other  person  he  miglit 
employ  for  ten  successive  years  to  complete  the  theatre; 
then  to  pay  Witham  for  the  life  oiCyBetUy  2oo/«  a^year^ 
viz.  ioo2.  for  (yUeilly,  and.  the  other  ioo/«  for  hit 
sister;  then  to  pay  4000/.  a-year,  or  such  le^ssyrplqe  as 
there  should  be^  one  moiety  thereof  toi^ards  the  <|ia> 
charge  of  O'iZotfys  debts  in  respect  of  the  PouAikmi, 
and  the  other  moiety  towards  the  discharge  of  Tc^hi^^ 
debts  in  respect  of  the  Haynarket  theatre^  and  tfa^  saiv 
plus,  if  any,  above  that  4000/.,  to  Taylor  for  hic|.  owi| 
benefit  And  the  trustees  were  empowered. to  ^j^point 
a  managerj  removeable  at  pleasure  s  and  /t|te  sj^sppip- 

tion- 
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tion^money  and  door-money  was  to  be  paid  to  a  banker 
to  the  account  of  Sheldon^  Benton^  and  Needham  ;  and 
after  the  trusts  were  performed,  the  property  was  to  be 
restored  to  Taylor.     After  the  execution  of  this  deed, 
Taylor  continued  in  the  absolute  management  of  the 
dieiatre,  and  receipt  of  the  profits,  as  before,  and  no  pos- 
session was  taken  by  the  trustees  till  1 800,  when  Sheldon 
entered,  and  for  a  time  assumed  the  possession^  but  after 
tbat  time  they  again  replaced  the  possession  in  Tbylor J 
On  19th  JIfarc*,  1799,  H^m.  Taylor  by  deed^  (reciting  that 
he  had  been  for  some  time  past^  and  then  Iras,  the  sole 
proprietor  of  the  Opera-house,  and  of  all  benefit  to  arifee 
therd[>y,  granted  to  Gourgas^  his  executors,  adminis* 
trators,   and  assigns;  six  8^#6I  tickets  of  admission,^ 
(among  which  was  No.  471^^)!^d  gdve  and  granted' 
to  "the  respective  bearers  thefreof  to  be  admitted  ^^ti^ts 
during  the  term  of  twenty-one  years  or  twenty-one  sea- 
sonal from  24th  June  17^7  ;  to  hold  the  same  with  such 
fifMt'licence,  &c*  to  Gourgas,  his  executors,  administra- 
toirsy  and  assigns,  for  the  term  of  twenty^ohe  years  or- 
twenty-one  seasons,  with  full  power  to'  sell  such  tickets 
and  licence^  &c  at  pleasure.     And  Taylor  cov^anted, 
^  that  he  had  good  right  so  to  grant  such  tickets,  and 
that  he  would  warrant  to  the  owners  thereof  the  free 
enjoyment  of  such  right  for  the  term,   And  that  if 
either  of  the  tickets  should  be  sold,   the  purchaser 
might,  upon  delivering  up  the  purchased  ticket,  have  a 
new' ticket   in  his  own  name,   oh  payment  of  one 
guinea,  and  further  for  preserving  the  right  of  Gourgas 
and  his  assigns,  holders  or  owners  of  the  ticket,  against 
accidents  whereby  the  same  might  be  lost,  upoii  notice 
to  the  treasurer  of  the  theatre  of  such  loss,  the  oWner' 
theteof  should  be  entitled  to  Imothier  ticket  for  the 
I'eiidue  of  the  term,  in  the  same  manner  as  he  held  the 
lost  ticket,  paying  for  the  same  one  guinea.    And  upon  . 
^vcry  sale  of  the  ticket,  notice  should  be  given  to  the 

6  office 
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gffice  of  the  theatre,  in  order  that  the  purchaser  might 
be  the  better  protected  in  the  enjoyment  of  his  right. 
On  1 6th  Jvly^  17999  ^^  Plaintiff  purchased  by  public 
auction  the  ticket  numbered  471,  which,  upon  payment 
of  the  price,  was  delivered  to  him,  without  deed.     In 
1809,  the  Plaintiff  having  lost  his  ticket,  it  was  re- 
newed to  him  in  the  hianner  stated  in  the  declaration^ 
He  continued  to  enjoy  a  free  admission  to  the  theatre 
from  the  time  of  bis  purchase,  until  March^  18 14,  wbesa 
admittance  was  refused  to  him  by  the  Defendant,  wba 
was  a  receiver,  appointed  by  the  Court  of  Chancery,  by 
order  of  the  trustees,  Sheldon^  Benton^  and  Needkam^, 
upon  the  ground  that  this  was  a  grant  4vhich  Taytar 
lyas  not  competent  to  make.     For  the  Defendants  it 
wa^  contended,  that  Taylor  having  at  the  date  of  the. 
deed  of  sale  of  the  six  tickets,  no  legal  estate  in  the  pre* 
mises,  that  deed  was  void.     For  the  Plaintiff  it  was. 
urged,  that  the  deed  of  24th  August^  1 792,  not  being 
accompanied  with  possession  was  fraudulent,  and  B^td. 
v.  Blades  {a)  was  cited,  as  having  disposed  of  that  tm^t 
deed:  Gibbs  C.J.  held,  that  the  Court  had  restricted 
that  proposition  to  the  personal  effects  only,   which 
were  therein  comprised :  he  thought  that  the  deed  oC 
24th  Augtist,  1 792,  which,  with  relation  to  this  ques!- 
tion,   was   a  conveyance  of  real   property,    was .  nol 
void ;  he  thought  that  the  trustees  were  trustees  to  ad- 
minister the  funds,  but  that  Taylor  was  to  raise  the 
funds,  with  power,  perhaps,  to  the  trustees  to  interpoae^ 
if  they  found  Tby^  misconducting  the  concern;  and 
accordingly:,  in  1800  they  did  interpose  for  a  time;  but 
that  previously  to  their  interposition^  the  Defendant 
being  left  by  these  trustees,  who  had  the  legal  title^  m 
possession,  with  all  these  powers  to  manage  the  Operas: 
hous^  .there  was    the   strongest  implication   of  an 
^thority  from  the  trustees  to  Taylor  to  issue  these 

(«)  Ante,  V.  %i%. 
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1817.  tIcScets;  and  under  bis  Lord&hip's  recommendfttion,  the 

^^^y  t'J  jiiry  fbund  a  verdict  for  the  Plaintiff  for  29/.  B*.,  being 

TayleiC  ^g  damage  suBtained  by  two  years'  exclusion^  at  four- 

Waters.  ^^^  guineas /i^r  anwMfli. 

Besi  Serjt*  in  the  same  term,  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  enter  a  nonsuit.  In  Mi'- 
ckxeifnas  term>  1816,  Lens  and  Vaughan  Sexjts.  shewed 
oiKis^y  ind  Best  aideavonred  to  support  his  rule*  The 
Court  took  time  to  consider;  and  on  this  day  the  jiidg- 
i|)ent^<rf' the  Court,  which  involvefi  the  substance  of  Ae 
atfftiments  on  both  sides,  was  delivered  by      ' 

GtBBS  C.J.  This  was  an  action  tried  before 
me,  at  Westminster^  against  the  door-keeper  of  the 
Opdra-house,  for  denying  admission  to  the  Plidntiff, 
who  was  the  holder  of  a  silver  ticket,  purporting  to 
give  Kim  entrance  for  twenty*one  years.  On  the 
inAugusty  1792,  the  Opera-house^  &&,  was  conveyed 
to  JVk  Vaylor  fdr  a  long  term  now  expired.  JV.  Taylor 
hfld'^the  complete  management  of  the  concern.  On 
the  24th  August  J  1792,  W.  Taylor  conveyed  the  said 
Opem^house,  &c.  to  trustees,  in  trust  to  receive  'die 
profits  and  make  certain  payments.  The  trustees  did 
nor  appear  to  have  acted  under  this  trust,  until  the 
yen  1800.  On  the  19th  Marchj  175^,  W.  Taylor 
grtoted  by  indenture  six  silver  tickets  of  admission  to 
eoe^  OaurgaSi  entitling  the  holder  of  each  of  them  to 
iree^  admission  for  twenly-one  years.  The  Plaintiff 
became  the  holder  of  one  of  them,  on  and  from  the 
I AK  t/ttf^5 1 799,  and  was  never  interrupted  in  his  rig^t  of 
entrance  till  18149  diongh  the  trustees  had  confiassedty 
taken  the  management  for  some  years,  ia  and  Seom 
i#oo.  In  1 8 14,  the'dpor^keepefy  by  their  direction^ 
exdnded  the  Plaintifi^  for  which  exclusion  the  present 
action  was  brought.    The  objections  to  the  Plaintiff's 
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r^ht  were,  i«  That  Wi  Taylor  had  parted  with  the 
legal  estate  before  he  granted  the  silver  tickets  to 
GourgaSf  and  therefore  nothing  passed  by  that  grant. 
To  this  it  was  answered,  that  the  trustees,  in  whom 
the  l^al  estate  was  vested,  left  the  whole  management 
to  fV.  Taylor^  without  notice  to  any  one  of  their  clafan» 
and  therefore  his  acts  in  the  course  of  that  management: 
were  authorized  by  and  binding  upon  them.     TheDe* 
fendant  then  insisted,  2.  That  this  was  an  intereit  ia. 
land,  and  being  for  more  than  three  years,  could  not- 
pass  without  a  writing  signed  by  Uie  party,  or  his 
agent,  authorized  in  writing,  and  that  W.  Taylor  waai 
not  so  authorized  by  the  trustees;  and  3.  it  was  further 
insisted  by  him,  that  such  an  interest  could  only  pass- 
by  deed,  and  that  W.  Taylor  could  not  be  authorized 
by  the  trustees  to  execute  such  deed,  except  by  a  deed 
from  them.   The  aqswer  given  to  the  two  latter  objectiquf . 
was,  that  this  was  not  an  interest  in  kmd,  but  a  lit^eiVBse 
irrevocable  to  permit  the  Plaintiff  to  enjoy  certain 
privileges  thereon,  and  was  not  required  to   be  in 
writing  by  the  statute  of  frauds,  though  it  extended  - 
beyond  the  term  of  three  years,  and  conseqoeDtlj. 
might  be   granted  without   a   deed;    and   although ^ 
W.  Taylor  had  affected  to  grant  this  by  deed,  it  may 
bind  the  trustees,  not  as  their  deed,  but  as  a  licence  aik* 
tborized  by  them*     In  suf^ort  of  this  doctrine  the  fok- 
lowing  cases  are  found :  Webb  v.  Paternoster  (a),  licence^ 
to  the  Plaintiff  from  Sir  W.  Ptummer  to  lay.a  stadp  oi 
hay  on  his  land  for  a  reasonable  time;  afterwardi^  'Sfar 
JV,  Plunmer  leased  the  land,  and  the  lessee  turned  in 
his  cattle,  aqd  ate  the  hay,  for  which  this  action  was 
brought.    The  Court  held  that  such  licence  was  good, 
and  could  not  be  countermanded  within  a  reasonable 
time,  but  that  more  than  a  reasonable  time  had  elapsed* 
half«a-year,  *  and  therefore  the  licence  was  at  an  end. 

la)  Palm.  7f.    S.  C.  %  Ro.  R/p,  sja*    S.  C.  PiM.  151. 
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This  case  was  recognized  and  acted  upon  by  Lord-' 
EUenborough  and  the  Court  of  King's  Bench,  in  Winter 
V.  Broohwell,  {a)  This  shews  that  a  beneficial  licence 
to  be  exercised  upon  land  may  be  granted  without  deed, 
and  cannot  be  countermanded,  at  least  after  it  has  been 
acted  upon ;  and  this  would  alto  be  sufficient  to  shew, 
that  this  is  not  such  an  interest  in  land  as,  by  the 
statute  of  frauds,  can  only  pass  by  writing ;  but  if  any 
doubt  remained  upon  the  latter  point,  it  has  been  iong 
ago  expressly  decided  by  the  Court  of  King's  Bench, 
in  the  case  of  Ward  v.  Lake^  Sayer  3.,  better  reported 
in  «  MSS.  book  of  Mr.  Justice  Burroughs  p.  36* 
Licence  to  stack  coals  on  the  Defendant's  close  for  seven 
years,  cannot  be  revoked  at  the  end  of  three.  Tliese 
cases  abundantly  prove,  that  a  licence  to  enjoy  a  bener 
ficial  privilege  on  land  may  be  granted  without  deed, 
and,  -notwithstanding  the  statute  of  frauds,  without 
writing.  What  the  Plaintiff  claims  is  a  licence  of  this 
description,  and  not  an  interest  in  the  land.  Gourgas 
paid  a  valuable  consideration  (225^0  ^  ^'  Taylor  for 
these  tickets,  and  the  trustees  might  have  called  upon 
W.  Taylor  to  account  to  them  for  that  mon^.  That 
it  was  in  the  ordinary  course  of  management  to  make  ' 
such  grants,  apppears  from  the  Plaintiff  not  having 
been  disturbed  by  the  trustees,  while  they  had  posses- 
ion for  some  years,  at  least  in  and  after  i8oo«  He  is 
therefore  entitled  to  exercise  the  licence  granted  to 
him,  and  may  maintain  the  present  action  against  the 
Pefendant  who  has  disturbed  him  in  it. 


{a)  9  East f  308. 
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Bird  v.  Morse*  Feb.  6. 

JPRERE  Serjt  moved,  upon  the  usual  affidavit,  to  Tbevenuemay 
change  the  venue  from  London  to  the  county  of  ^  changed  to 
the  city  of  Normchf  that  the  Plaintiff  might  afterwards  u«ua[affidavit, 
move  for  a  writ  of  venire  Jaciasj  directed  to  the  sheriff  after  which  the 
of  Norfolk,  and  that  the  cause  might  be  tried  by  a  jury  ^^J^J^^*^°\ 
of  the  county  of  Norfolk,  the  next  adjoining  county  to  yenire  to  the 
the  county  of  the  city  of  Norwich,  in  pursuance  of  the  Aeriff  of  the 
statute  38  G.  3.  c.  52.,  which  gives  either  party  this  county.^° 
privilege. 

T/ie  Court  took  time  to  the  following  day  to  enquire 
into  the  practice,  when,  finding  that  the  Court  of 
King's  Bench  were,  (as  upon  the  motion  was  suggested 
by  Htdlock  SerjL,  amicus  curia,)  in  the  habit  of  grant- 
ing similar  applications,  which  were  not  remembered 
to  have  been  before  made  in  this  Court,  they 

Granted  the  rule  absolute. 


HORSEFALL   V.  TeSTAR.  Feb.  la. 

I N  covenant,  the  Plaintiff  averred  a  demise   by  H»  A  covenant  to 

Pentonj  by  indenture  to  J.  Weston,  of  a  messuage  fP**'  ^  *^ 
to  hold  to  him  and  his  assigns  for  five  years,  and  where,  and  as 
averred  a  covenant  by  the  lessee,  that  he  and  his  •^'t"*  *»  occa- 
assigns  would  sufficiently  repair,  maintain,  &c.,  and  quire  durinJ*' 
amend  the  messuage  and  premises,  and  all  the  walls,  the  term,  and 
fences,  &c.  of,  in,  or  belonging  to  the  same,  and  that,  **-^^^l, 
from  time  to  time,  and  at  all  times,  when,  where,  and  months  after 

as  ofien  as  need  or  occasion  should  be  during  the  term;  ""^^^  ^  "^^^ 

of  reparation, 
if  one  covenant;  and  it  cannot  be  stated  as  an  absolute  covenant  to  repair  at  all  timet 
when,  where,  and  as  often  as  occasion  shall  require  during  the  term. 

Vol.  VU.  C  c  and 
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and  he  shewed  a  conveyance  of  the  revemon  to  the 
PlaintifT,  and  an  assignment  of  the  term  to  the  De- 
fendant, and  averred  for  breach,  that  during  the  demise, 
and  after  the  conveyance  of  the  reversion,  and  the 
assignment,  the  Defendant  did  not  sufficiently  repair 
and  maintain  the  messuage,  and  all  the  walls  of,  in, 
and  belonging  to  the  same;  but  on  the  contrary,  after 
the  date  of  the  lease,  assignment  to  the  Defendant, 
daring  the  demise,  and  the  Defendant's  possession,  and 
after  the  conveyance  to  the  Plaintiff,,  the  Defendant, 
withput  licence,  and  against  the  Plaintiff's  will,  wrong- 
fully pulled  down  and  destroyed  a  certain  part  of  one 
of  the  walls  of  the  premises,  and  the  materials  thereof 
wrongftilly  carried  away,  and  converted  to  his  own  use, 
and  wrongfully  erected  a  breast-timber  in  place  of  that 
part  of  the  wall  which  was  so  injuriously  broken  down, 
and  continued  it  hitherto  so  erected,  whereby  the  mes- 
suage was  weakened  and  damaged.  Upon  the  trial  of 
the  cause,  at  the  sittings  in  Middlesex^  after  Michaelmas 
term,  1816,  before  Gibbs  C.  J.,  upon  the  plea  of  non  est 
Jaeiumj  the  lease  produced  in  evidence  for  the  Plaintiff 
contained  a  covenant  that  ^^  the  lessee  and  his  assigns 
would  sufficiently  repair,  maintain,  Sec,  and  amend  the 
messuage  and  premises,  and  all  the  walls,  fences,  &c., 
of,  in,  or  belonging  to  the  same,  and  that,  from  time  to 
time,  and  at  all  times  when,  where,  and  as  oflen  as 
need  or  occasion  should  be  during  the  term,  and  at 
farthest,  within  three  months  after  notice  of  any  decay 
or  want  of  reparation  should  by  the  lessor,  or  his  assigns, 
be  given  to,  or  left  at  the  demised  premises  for  the 
less^  or  his  assigns."  Gibbs  C.  J.  was  of  opinion  that 
the  latter  clause  so  materially  qualified  the  covenant, 
as  to  render  it  a  wholly  different  covenant  from  that 
which  the  Plaintiff  had  alleged  in  his  dedaration,  and 
that  it  was  a  fatal  variance ;  and  he  directed  a  nonsuit. 


Lens 
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Lem  Serjt.,  in  this  term,  obtained  a  rule  nisi  to  set 
aside  the  nonsuit,  and  have  a  new  trial,  against  which 

Best  and  Copley  Serjts.  shewed  cause.  Upon  this 
covenant  a  plea  that  the  DeFendant  repaired  within 
three  months  would  be  good.  If  the  whole  covenant 
had  been  set  out,  it  would  be  clear  that  the  Plaintiff 
could  not  recover  without  averting  and  proving  three 
months'  notice^  which  was  requisite  as  well  in  the  case 
of  voluntary  waste  conmiitted  by  the  assignee  in  pull- 
ing down  a  wall,  as  in  the  case  of  permissive  decay. 

I^ens  Seijt.  in  support  of  his  rule<  These  are  two 
distinct  covenants.  There  may  be  two  distinct  cove- 
nants in  one  sentence.  Immediately  on  the  premises 
going  out  of  repair,  there  shall  be  an  action  on  the 
breach  :  the  Plaintiff  may,  at  his  option,  either  proceed 
on  the  general  covenant,  or  on  the  further  covenant 
to  repair  within  three  months  after  notice;  but  the 
Plaintiff  is  not  bound  to  give  the  notice,  and  he  may 
rely  on  the  general  covenant,  if  he  will.  And  the 
nature  of  the  breach  is  a  material  consideration. 
This  is  a  non-repair  of  a  particular  sort,  occasioned  by 
the  voluntary  act  of  the  Defendant  Boe,  on  De^ 
nUse  of  Goatley,  v.  Paine  (a),  is  in  point  The  Defend- 
ant objected,  that  after  notice  to  repair  vrithin  three 
months,  an  gectment  for  the  forfeiture  by  not  repair- 
ing could  not  be  brought  within  the  three  months: 
Lord  EUenborougk  says,  <<  The  lease  contains  a  general 
covenant  to  keep  the  premises  in  repair.  By  breach  of 
this  the  lease  was  forfeited,  and  the  notice  was  no  wa?er 
of  the  forfeiture."  Howell  v.  Richards  {b)  is  applicable. 
Whether  the  two  covenants  stand  in  the  same,  or  in 
different  sentences,  the  object  of  the  contract  must  be 


1817. 


(a)  %Cafnpb.s%o* 


{b)  SX.fi^/,  635. 
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looked  to.  The  latter  clause  does  not^  according  to 
the  effect  contended  for,  qualify,  but  annihilate  the 
other.  The  more  natural  construction  is,  to  give  effect 
to  each  part.  The  lessee  has  no  right  to  say  that 
there  is  any  time  during  which  he  may  leave  the  pre- 
mises in  decay* 


Best  in  reply.  In  Goailey  v.  PainCf  there  was  a  ge- 
neral covenimt;  and  there  was  no  discusrion,  whether 
there  were  one  covenant  or  two,  nor  whether  they  were 
repugnant  or  not  The  case  of  Howell  v.  Richards 
only  shews,  that  where  part  of  dne  covenant  qualifies 
another  covenant,  the  whole  must  be  stated ;  but  it  is 
impossible  that  there  should  be  two  covenants  in  one 
sentence. 

Cur.  adv.  vuU. 

Dallas  J.  on  this  day  pronoimced  the  judgment  of 
the  Court,  that  this  nonsuit  ought  not  to  be  set  aside. 
An  absolute  covenant  is  not  the  same  as  a  qualified  cove- 
nant, f  f  they  differ  in  substance.  This  declaration  states 
ga  absolute  covenant.  There  is  a  diflerence  in  substance; 
namely,  the  giving  of  three  months'  time  to  put  the 
premises  in  repair.  And  the  whole  stands  in  the  same 
sentence;  therefore  it  is  unnecessary  to  enquire  what 
the  effect  would  be,  if  a  separate  covenant  were  found 
ill  a  different  part  of  the  same  deed.  Separate  and 
distinct  covenants  are  those  which  severally  make  a 
complete  sentence.  This  is  one  entire  covenant,  die 
whole  of  which  must  be  taken  together,  and  therefore 

the  rule  must  be 

Discharged. 


END  OF  HILABY  T£RM. 


CASES 

ARGUED  AND  DETERMINED 

IV  TBI 

Court  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 

IN 

» 

Easter  Term, 

In  the  Fifty-seventh  Year  of  the  Reign  ot  George  IIL 


PROMOTIONS. 

IN  the  Hilofy  vacation  died  at  Bath  the  Right 
Honourable  Sir  ^Alexander  Tkormon^  Knight,  Lord 
Chief  Baron  of  His  Majesty's  Court  of  Exchequer. ' 

On  the  first  day  of  this  term  Sir  Richard  Bichardsj 
Knight,  one  of  the  Barons  of  His  Majes^s  Court  of 
Exchequer^  was  appointed  to  the  office  of  Lord  Chief 
Baron  of  the  same  Court,  vacant  by  the  death  of  the 
Right  Honourable  Sir  Alexander  Thamsauj  Knight. 

In  the  beginning  of  this  term  Sir  WilUam  Qarrcm, 
Knight,  resigned  the  office  of  Attomey-Oeneral  to  His 
Majesty,  and  was  called  to  the  degree  of  the  coi^  isod 
was  appointed  to  the  office  of  one  of  the  Puisne  BaMoa' 
of  His  Majes^s  Court  of  Exchequer,  vacant  by  the 
promotion  of  Sir  Richard  Richards.  He  gave  lings 
with  the  motto  Fas  et  jura. 

Vol.  VII.  D  d  In 


1817. 
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1317*  In  the  same  term  Sir  Samuel  Shepherd^  Knight,  late 

pL)mot  ^^  Majesty's  Solicitor-General,  was  ai^inted  to  the 
office  of  His  Maj^i^s  Attomiy-Gea^ial,  vacant  by 
the  promotion  of  Sir  William  Garraau 

And  in  the  same  term  Sfik^  G^ffbrdj  Esquire,  was 
appointed  to  the  office  of  His  Majesty's  Solicitor- 
Qiiieral,  vacapt  }^  ik^  pim^tiop  oF  Sir  &fmii^ 
Shepherd.  He  soon  after  received  the  honour  oi' 
knighthood. 


^prU%z*     Johnson  and  Others  v.  The  Coke  and  Gas 

X^iGjpT  Company* 

Motions  to  re-  HPHIS  was  an  action  upon  an  award  directinir  the 
guhte  the  trial    X  i  ^ 

must  be  made.  Defendants  to  pay  a  sum  of  money  by  instalments, 

not  to  the  two  of  which  being  due,  the  Plaintifis  sued,  and  the 
A?*^^¥*o  -"^^^^^^  pleaded  nen  estjiutmij  the  cause  was  in 
presides  at  mi  pouise  for  triaj.  on  tihe  first  day  cX  sittings  in  this 

priui.  temiy   when  the  Defendants,  obtained  a  ru)e   for  a 

As,a motion    -      •  ,  . 
totryacause     special  J.UXy. 

at  a  sittings  in 

Ij^^r^^*'  msset  Serjt,  upon  an  affidavit  that  thf^r  purpose 
special  juiy  vas  believed  to  be  delays  mpv^,,  on  th^  aMthority  of 
obtained  by     Shwham  v.  ^rtmm  {a\  that  the  caswe  might  hg  tded 

partyfo^Uy.  ^  *^  sjwW  jury  at  the  first  sittin||^  fgr  which  it 

before  stood. 

Th^  Cowrt^  upon  cefemice  to  tlie  ca^  citied»  dmf;^ 
l}it  appUcatioa  to  bci  mada  bafttre  tfce  ^i4g^who  was 
ta  pretida  at  nfupmsi:  ii ti\% ^ff^crtjm  1^4  bWDi  ^ 
tbe  umucamfol  appli^oii  tsg  dm  Copit  i^  tM  case 

'  cited 
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cited  was,    an  application  to  set  aside  a  rale  of  the        1817* 

C!ourt,   then  it  was  proper  to  *make  the  motion  in 

bank,  but  where  it  was  a  motion  to  regulate  the  trial, 

the  party  must  apply  to  the  judge  who  presides  at  Coke  and  Gas 

.  .  Light 

mst  prw.  Comply. 

And  they  refused  to  make  any  order. 


JOBMSQK 


Duncan,  Gent*  v.  Richmond.  jifrUu* 

HTHIS  was  an  action  oo  aa  attorney's  bilL    Btmnquet  Vfbat  ah  at* 
Seijt  moYcd  to  refer  it  to  the  prothonotary  to  ?1"*^^J  "* 
enquire  what  deeds,  papers,  and  writings  ought  to  be  maaimBM 
delivered  over  by  the  Phuntiff  to  the  Defendant  Q]Q  of  twoCo* 
payment  of  debt  and  costs.     The  Plaintiff  doubted  ^S^S 
whether  he  could  safely  deUver  over  certain  deeds  rdv itt^tbo 
belonging  to  a  Co-defiuidant.  pcodiinocary 

to  aicflTtain 

wJbich  of  tlwni 
GiBBs  C.J.      Here   are   deeds  delivered   to    the  hishaBMivtr 

Phuntiff  either  by  ^  and  A  jointly,  or  some  by  4-  JJ^S 
and  some  iqr  B.   The  Plaintiff  has  a  lien  on  some  q£  payingtkedebt 
these  deeds  for  his  bilL     But  some  of  the  deeds  be-  uidcoiti. 
longing  to  A.^  some  to  £.,  and  some  jointly  to  A.  and 
A,  we  cannot  bring  B*  before  this  Court  to  tjry  bis 

rights. 

Rule  refused* 


Dd  2- 
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yAprjiiA'  Jones  v.  Hill. 

An«!t4onupon  THHE  Plaintiff  declared  that  the  Defendant  had  held 

the  caac  in  the    X  »       .        -t  j.  j  ^  11 

nature  of  waste  ^^'^  enjoyed  divers  messuages  and  two  small  rooms 
cannot  be  sup-  as  tenant  thereof  to  the  Plaintiii^  to  wit,  for  the  residue 
ported  agamst   ^f  ^  ^^^^  ending  24th  thme^  18 15,  upon  certain  terms, 

of  a  ]ease»  in  ^'^»  that  the  Defendant,  during  his  tenancy,  at  his  own 
which  the  costs,  would  from  time  to  time,  and  at  all  times,  when, 
wmted*«from  ^^^^^>  ^^^  ^^  often  as  need  or  occasion  should  be  or 
time  to  time,  require,  well  and  sufficiently  repair,  uphold,  maintain, 
and  at  all  times  amend,  and  keep  the  premises,  and  every  part,  in,  by 

term,  when  '  ^^^  ^^^  ^  ^^^  ^^  manner  of  needful  and  necessar}' 
need  should       reparations  and  amendments,  and  the  same  so  well  up- 

d(wSv'to  re-"  ^^^  *^'  *^  ^^^  ^°^J  ^^  other  sooner  determination  of 
padr  the  pre-  the  tertii,  which  should  first  happen,  would  peaceably 
mises,  with  all  yjeij  up  ^^  ^^  Plaintiff  in  as  good  plight  and  condition 

paratxons,  and  ®*  ^*®  same  were  in,  when  finished  under  the  direction 
to  yield  up  the  of  Mr.  John  Middleton ;  but  that  the  Defendant,  not  re- 

**^rS^the  8**^*"8  ^^^  ^°^y  ^°  ^^^^  behalf,  butcohtriving  to  injure 
end  of  the  the  Plaintiff,  whilst  the  same  were  in  the  Defendant's  pbs- 
^^'  "*  *? .  session  as  tenant  thereof  to  the  Plainti£^  to  wit,  on  the  24t]i 
as  the  same  June^  1 810,  and  on  divers  other  subsequent  days  before 
should  be  in      24th  June^  1 8 1 5,  wrongfully  suffered  the  messuages  and 

rnidtt  th  di-  ^^  sdmU  rooois  to  be,  become,  and  continue,  and  the 
rection  of         same  during  all  that  period,  and  still,  were  ruinous, 

/.  Jf.,'' upon  a  prostrate,  fallen  down,  and  in  great  decay,  for  want 
breach  that  the     n         \c-  ^        •%  •  1  -■• 

Defendant  suf-  ®'  needrul  and  necessary  reparations   and   amending, 

feredthepre-    &e.    and    afterwards,    on    that    day,    the  Defendant 

"*^*    d  he     wrongfully  yielded  up  to  the  Plaintiff  the  premises,  so 

in  decay  and     ruinous,  and  in  much  worse  order  and  condition  than 

ruinoiu  during 

a  large  part  dF  the  term,  and  after  the  term  wrongfully  yielded  them  up  in  much 

worse  order  and  condition  than  when  the  same  were  finished  under  the  direcdon  of 

Semble  that  case  will  not  lie  against  a  lessee  for  years  for  permisiiTe  waste. 

when 
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%rhen  the  same  were  finished  under  the  directibn^of  1817.' 
Middleton.  The  Plaintiff  in  his  second  count  stated 
that  the  Defendant  had  held  divers  messuages  and  ^  two 
small  rooms  as  tenant  thereof  to  the  Plainti£^  viz^xxpon 
certain  terms,  that  the  Defendant,  during  his  tenancy 
ut  his  own  costs,  would  from  time  to  time,  and  at 'all 
times,  when,  where,  and  as  often  as  need  or  occasion 
ishould  be  or  require,  well  and  sufficiently  repair,  up- 
hold, maintain,  amend,  and  keep  the  premises  in,  by^ 
and  with  all  and  all  manner  of  needful  and  neceiMfuy 
reparations  and  amendments*;  and  assigned  for  breach 
that  the  Defendant,  not  regarding  his  duty,  but  wrong- 
fully intending  to  injure  the  Plaintiff,  whilst  the  same 
were  in  the  Defendant's  possession  as  tenant  thereof 
to  the  Plaintiff,  on  24th  «7u;i^,  18 10,  and  other  da^ai 
wrongfully  permitted  the  messuages  and  two  small 
rooms  to  be,  become,  and  continue,  and  the  same 
during  all  that  period,  and  still,  were  ruinous,  prostnUe^ 
Jailen  down,  and  in  great  decay  for  want  oC  needfid 
and  necessary  reparations,  and  amending,  maintaioii^ 
repairing,  and  upholding  the  same.  The  Plaintiff  in 
his  third  count  averred  that  the  Defendant  held  the 
premises  as  tenant  to  the  Plaintiff,  upon  the  terms  that 
the  Defendant  should,  whilst  he  so  continued  tenant^ 
sufficiently  repair,  maintain,  support,  and  keep  them ; 
and  he  averred  that  the  Defendant  was  and  continued 
his  tenant  thereof  from  24th  June^  18 10,  until  24th  Jime^ 
1815  ;  but  that  the  Defendant,  not  regarding  his  duty, 
did  not,  nor  would  whilst  he  so  continued  tenant,  suf- 
ficiently repair  the  premises,  but  had  neglected  so  to  do, 
and  on  the  conti*ary,  during  all  that  term,  had  suflered 
and  permitted  the  premises  to  be  and  remain  ruinous, 
prostrate,  fallen  down,  and  in  great  decay,  for  want  of 
needful  and  necessary  reparations,  maintaining,  and  up- 
holding the  same.  The  Defendant  pleaded'  the  general 
issue. 

Dd  3  This 
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181 7»  This  cause  was  tried  at  the  Surry  Lent  asuaeSy  18175 

befibre  Dallas  J.    It  apptored  that  the  Defendant  had 
be0i  tenant  of  the  premises  under  a  lease  to  Batton  for 
tiPentyH>ne  years  from  24th  Jme^  ^19A%  wherein  the 
lesMxfoovenanted  that  he  would  at  his  own  costs  cause 
the  several  alterations  and  improvements  then  gomg  on 
under  the  direction  of  Mr.  John  Middidoth  with  respect 
to  the  basement  stories  and  drains  of  the  premise^  to 
be  completed  before  24th  June  then  next«  and  t6e  lessee 
Mvenanted  that  he,  his  executors,  administrators,  and 
attignft,  or  some  or  one  of  them,  would,  at  bis,  or  some 
m*  one  of  their  own  costs,  from  time  to  time^  and  at  all 
times  dtiring  the  term,  when,  wh^^e,  and  as  often  $b 
neod  or  oiecasion  should  be  or  require^  well  and  suffi- 
ciently repair,  uphold,  maintain,  amend,  and  keep  die 
premises,  and  every  part,  in,  by,  and  with  all  and  all 
manner  bf  needful  and  necessary  reparations  and  amend- 
jncnts  nrfiatsoever,  and  the  same  so  well  and  sufficiently 
vpheld,  sustained,  maintained,  repaired,  paved,  amended, 
and  kept,  at  the  end  or  other  soontr  determination  of 
Ihat  dsinise^  which  should  first  happen,  would  peaceably 
.  yield  up  to  the  lesiBOr,  in  as  good  plight  and  condition 
•B  the  siuue  should  be  in,  when  finished  under  the  di- 
rection 6f  Mr.  JoAit  Middletofif  agreeable  to  the  lessor's 
covfbant  therein  contained,  (reasonable  use  and  wear 
«xQepted}.     For  the  Defendant  it  was  objected,  that 
an  action  upon  the  case  could  not  be  maintained  for 
permisiive  waste,  upon  whidi  ground  Dallas  J.  directed 
It  nonsuit,  With  liberty  to  move  to  set  it  aside^  if  the 
Court   ihottld  be  of  opinion   that  the  action   were 
maintainable. 

Fitttgban  Seijt  now  moved  to  set  aside  the  nonsoit, 
«nd  have  a  new  trial.  The  dicttm  of  Man^M  C  J* 
in  £Etiw  r.  Aiwfoti)  (a) ;  that  caee  Ues  Bl)i^  for  ptrmiirive 

{m)  Anttf  IV.  764. 

waste, 
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wntey  wia  mendjr  <9MM^,  «kid  not  the  poioll  in  tlie  t^Mft. 
By  the  ^tatnte  i>(Ghita»itr^  a  tenMt  fef  y^rft,  iif^  Jfet 
hdfa  year,  or  a  yew  (h),  h  liable  S&t  vaMe;  and  tiMW, 
thotigh  he  be  assignee  of  the  term,  (t)  And  h&  iatiabk 
ai  weH  for  pertnisriVe  as  ibir  eottfflissive  waite.  And 
Lord  CM'^r,  in  his  reading  on  tiii^  statntei  satth^  faa  thft 
snffereth  a  hoasa  tbbe  bttt  t(  wfpiiitiB  guilty  Of  WIMA. 
So,  <<  If  the  t^naht  siifRsr  tbe  hKnote  to  bewasted^  and 
then  Ml  down  titnb^  to  repaii*  db^  ttune^  ttdstsa  dauUb 
waste."(d^  Boj ^  tfn  tehiiMfiehnit  adUmberibbfe 
in  decay  for  default  of  plastering^  whereby  the  igteirt 
timber  becomes  rotten,  and  the  chamber  becomes  very 
foul  and  filthy,  an  acitfbn  tX  Uriatet  Kes  for  it  (t)  So 
affirmed  in  ^trtft.^  Sb^  ^  If  it  iatBte  permit  th6  walti 
to  be  in  deday  %f  ddfiiuft  of  daubing^  t^heK%  ibt 
timber  be^nti^  rott^  an  aaSon  of  wast^  liek  JfAM 
V.  DtiMifig/^  (/)  And,  ^  Ift^twete  Sir  Jo^it  6v«^ 
and  Sir  James  Sl&hehouse  (g*),  admitted  and  adju^gec^ 
that  an  tittion  of  Waite  lies  fei*  perbiittihg  the  walb  of 
messuage  to  be  in  decay  lUid  nfifepaited  for  de&uli  of 
daubing  ana  plastering,  whereupon,  *  no  waste  done^' 
was  pleaded;  and  this  also  was  admitted  upon  a  writ  of 
error  thereon  in  fi.  ft''  Ahd  the  caie^  Where  it  has 
been  hild  thai  an  iietion  on  the  case  does  not  lie  for 
permissive  wastes  must  be  intended  of  actions  against 
tenants  at  witt  in  the  trae  and  strict  kj^l  tiv^aaing  of 
the  W6rd,  not  of  actions  against  tenants  for  year%  or 
finem  year  t»  yean  Tbe  authorities  that  sappM^  diii 
disttaicticm  are  coltected  by  the  deep  learning  of  the 
editor  of  Saunders,  (h)    And  that  most  able  pleader 

(h)  3  hut.  3o».  (/)  a  Ro.  Ahr.  8x6.,  tFmtp 

(c)Ibid.  /A  37. 

(J)  Co.  Litt.  53*  ^-  Ig)  raid, 

(e)  %  B$.  Mr.  8x6.,  IFiut,         {b)tWms.Saimd.z%^,a.n.j.f 
/^  3^  s^  s  fFms.  Sound.  %$%.  n.  ;• 

D  d  4  gives 
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1817.  .fP^^  apreoedent  (a)  of  a  declaration  for  the  yery^ action 
•of  case^for  permissive  waste  against  a  tenant  for  years, 
^taking  it  to  be  acknowledged,  law,  that  the  action  for 
^rmi^ive  waste  will  lie.  In  Kenlysidey.  ITiorntcn  (b) 
it  was  held,  that  the  contract  does  not  deprive  the  lessor 
of  bis  remedy  for  waste.  And  though  in  Gibson  v. 
Wdk{d)  it  is  put  broadly  in  the  margin,  that  case  fies 
not  for  permissive  waste,  yet  the  case  does  not  support 
,the  proposition  to  the  general  extent,  for  there  it  is  ex- 
.pr^sply  stated,  that  the  Defendant  was  merely  tenant 
atwiU, 

/  GiBBS.C.  J.  I  do  not  say  whether  permissive  waste 
may  or  may  not  He,  but  it  js  impossible  that  it  should 
be  waste^  to  omit  to  put  the  premises  into  such  repair 
tnkA.  B.  had  put  them  into.  Waste  can  only  lie  for 
^that  which  would  be  waste  if  Uiere  were  no  stipulation 
respecting  it ;  but  if  there  were  no  stipulation,  it  could 
not  be  wa^te  to  leave  the  premises  in  a  worse  condition 
than  A.  A  had  put  them  into.  I  think  that  is  certainly 
not  waste. 

The  rest  of  the  Court  concurred  in 

Refusing  the  Rule,  (c) 

{a)  %  Wms*  Saund,  %$%.   c*  any  decided  opinion  on  the  id 

note  7.  and  3d    counts,    on  whicli  the 

(Jb)  %  BI,  Rep.  ixzz.  counsel  did  not  mucb  dilate^  but 

(t)  The  reporter  did  not  col-  which  had  no  reference  to  the 

lect  whether  the  Court  expressed  repairs  done  by  J,  Msddkton^ 
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I8I7. 

FaYW.  HiLi..  ^''^'"- 

«  %      t  ■  h  - 

''PHIS  was  an  action  for  goods  sold  and  delivered;  Tlielidlderof 
and  upon  the  trial  before  Park  J.  at  the  sittings  *"  i«Jand  hill, 
after  Michaelmas  term,  1 8 1 7,  it  appeared  that  the  De-  g^ght,  is  not 
fendant  having  occasion  to  pay  the  Plaintiff  134/.  iS^.^  bound  iii« 
for  goods,  early  on  Friday  the  pth  day  of  the  month,  ^^^^j,^*]^ 
the  Defendant's  bankers,  on  his  account  as  to  134/.  i8s.,  acceptance, 
(parcel,)  and  receiving  from  the  plaintiff  the  difference  ,   He  may  put 
in  cash,  delivered  at  Windsor  to  the  Plaintiff's  servant,  ^^  ^ 
a  bill  to  which  the  Defendant  was  no  party,  drawn  by      Though  he 
themselves  upon  their  own  corresponding  banker  in  "^"p^^ircu- 
London^  at  one  month  after  sight,  for  140/.     The  bill  take  a  reason- 
was  presented  for  acceptance  on  the  13th  of  the  same  »bletimeto 
month,  and  the  country  bankers  having  failed  on  that  J^^«|-^^' 
same  day,  acceptance  was  refused.     Shepherd  Solicitor-      What  is  a 

General   contended,   that   as  well  by   this   course  of  [f**^"—* 

'  time  IS  always 

dealing,  which  the  Plaintiff  himself  had  elected,  as  by  a  question  to 
his  laches  in  presenting  the  bill,  the  Plaintiff  had  miade  ^  teermined 
the  bill  his  own,  and  was  paid  for  the  goods.     The  jury,     ^a  dSy  to 
however,  under  the  direction  oi  Park  J.,  who  relied  on  present  until 

Gaupy  V.  Harden  (a),  found  a  verdict  for  the  Plaintiff       ti>e  fourth  day 
^  ^  '  a  bill  on  Xa»- 

doih  given 

The  Solicitor-General  now  moved  to  set  it  aside^  within  twenty 
1  •         1       ■  V  *    '  •  "ff  iffs  tnenecM 

and  enter  a  nonsuit,  renewing  the  same  objections,  ignotumea. 

He  insisted  that  it  was  the  duty  of  the  Plaintifi^  re-  tonable. 

ceivinir  a  bill  payable  at  a  certain  time  after  siirht,  to    ^^7^?^ 
.   •.   r  .  k  •     .1     ofgoodtbeing 

present  it  for  acceptance  as  soon  as  ne  convemently.  paid  for  them 

could:  if  the  Plaintiff  had  forwarded  this  bill  for  ac-  by  a  bill  at  one 

ceptance  on  the  Priday^  Saturday^  Sunday^  or  Monday^  ^|^  ^^^  y^^ 

the  pdrehasei^s 
banker  for  a  larger  sum  than  the  price,  the  vendor  payini^  die  diffiireiice,  11  nottupoa 
the  bio's  being  dishonoured,  precluded  hom  recovering  agaipst  the  bnyer  the  price  of 
the  goodSi 

(a)  JntCf  J59b 

he 
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181 7«  he  would  thereby  have  enabled  the  Defendant  to  with- 
draw his  funds  from  his  banker's  bands.  The  necessity 
is  more  urgent  to  present  for  acceptance  a  bill  payable 

Hux.  after  sight,  than  a  bill  payable  after  date^  because  by 
deferring  it,  the  holder  protracts  the  period  of  that 
pbyment,  whereby  the  drawer  proposes  to  withdraw 
bis  d^ts  from  the  hands  of  the  drawee.  Secondly,  it 
was  for  the  Plaintiff's  own  conveni^ce  of  remittance, 
that,  instead  of  taking  a  check  for  th^  sum  which  the 
Defendant  proposed  to  pay,  he  had  commuted  it  for  a 
bill;  and  this  was  strongly  evinced  by  his  taking  a  bill, 
not  for  134Z.  185.,  but  for  140/.,  paying  the  difierence, 
and  therein  blending  his  own  proper^  with  this  pay^ 
ment,  whereby  he  bad  rendered  the  bill  completely  his 
own,  and  was  paid  fcNr  his  goods. 

GiBBS  C.  J.    The  Defendant's  argument  on  the  first 
point  would  go  to  the  extent,  that  the  holder  of  a  bill 

payable  after  s^ht  is  bound  to  transmit  it  for  acceptr 
ance,  ^thout  putting  it  into  circulation  at  all.  But 
even  if  it  were  a  case  in  which  it  was  required  to  ^ve 
instant  notice^  it  has  been  repeatedly  determined,  that 
the  holder  of  a  bill  is  not  bound  to  send  it  on  the  same 
day  thai  he  receives  it;  and  there  was  no  post  to  London 
on  the  Saturday.  He  might  have  sent  it  on  the  Sundaj/, 
But  I  do  not  go  upon  that  ground*  The  holder  must 
present  a  bill  payable  after  sight  within  a  reasonable 
time ;  but  it  is  in  the  power  of  the  holder  to  postpone  the 
day  of  payment,  by  postponing  the  date  of  the  presentr 
Aient  for  accqptanoe ;  and  he  certainly  may  put  the  bill 
into  circulation  if  he  will.  In  the  recent  case  of 
i&oupy  V.  Harden,  the  bills  were  put  into  circula- 
tion; hare  it  does  not  ajqpear  what  was  <k»ie  with  the 
bill  in  tite  iftterval.  The  iquesifon  tin  tlte»e  1^6  thln^^ 
at  sight  certainly  is  left  very  Idose  by  the  cases.    ^Thi 

to  result 
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remit  of  the  cases  undoubtedly  is  that  which  I  have 
stated;  and  Eyre  C.  J.  says,  in  JUbdlman  y.  lyjEgidno  (a), 
that  it  is  under  all  circumstances  a  question  for  the 
jury  to  determine^  whether  such  a  bill  was  presented  in 
reasonable  time.  BidlerJ.,  in  the  same  case^  rather 
""  narrows  that  doctrine^  and  though  he  agrees^  that  if  it 
were  in  circulation  a  twdvemonth^  there  would  not  be 
laches ;  but  he  says,  that  i^  instead  of  putting  it  mio 
circulation,  the  holder  were  to  lock  it  up  for  any  length 
of  time^  he  would  be  guil^  of  ladies.  Is  thts,  there- 
fore^ a  case^  in  which  the  Plaintiff  can  be  said  to  lock  «p 
this  bill  for  any  length  of  tine?  If  we  were  to  grant  a 
new  trial,  the  result  would  come  at  the  last  to  this;  it 
would  be  a  question  finr  the  jury,  whether  dMre  has 
been  a  default  to  present  the  bill  within  a  reasonable 
time.  That  question  has  already  been  left  to  dtt  jury, 
and  th^  have  found  that  the  bill  was  presented  in  a 
reasonable  time.    We  think,  as  the  matter  standi^  it  is 

perfectly  right 

Rule  refuseo. 


Matthews  and  Another  v.  DiqjKiNaoN.  ji*ni%s. 

nPHIS  was  an  action  brought  for  maliciously  suing  In  an  action 

out  a  commission  of  bankrupt  ^^st  the  FlaintiffB,  ^  nalidooily 
as  the  surviving  partners  of  Edmund  Darbjf^  which  in  !!!!SL;,>^i!  of 
their  declaration  they  averred  to  have  been  duly  super-  iMuiknipe 
seded.    Upon  the  trial  of  the  cause  at  the  IVorcesier  ^^J^Xir. 
Spring  assizes,  1817,  before  Bummgk  J.,  the  PlaintiQs  ^vingpsitam 

proved  a  commission  issued  against  them  as  the  sur^  ^  Rdmmd 
'  ^  Hori^,'' at  tht 

lacf  was,  aa  wwtman  that  tht  cwnmiiwin  w»  mpcnsde^  it  act  pitifed  by  a  writ 
of  jyp€rudeiU9  to  supcrtede  a  conuniition  againtt  tht  FhiadA  «  surnfiag  part* 
fim  ^£ifumri  Otfrfj^ 
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Ma^'hews 
Dickinson. 


viving  partners  of  Edmund  Darhif^  as  m  fact  they 
were ;  and  they  proved  an  order  of  the  Lord  Ghair*- 
cellor  for  superseding  the  sam6'  commission ;  but  the 
'writ  of  supersedeas  issued  thereon,  and  produced,  was 
to  supersede  a  commission  issued  against  the  Plaintifl^ 
•as  the  surviving  partners  of  Edward  Harby.  Bwrr^ 
rottg^A  J.  held  that  this  writ  could  not  supersede  that 

commission,  and  directed  a  nonsuit. 

•  •     '  •  •,.....  .•  ■  h  .  ' 

'•J  til  *    t  * 

Best  Serjt.  now  moved  to'  set  aside i the  nonsuit. and 

have  a  new  trial.     He  urged  jthat  It  was  immaterial 

whether  die  name  of  the  deceased  partner  were  Edmund 

or  JEdvoardf  the  commission  ai^^ecting  oply  th^suryiyors. 

i-  T%e.  super^ieas.  would  have  be^ :  good,  though  ;it  ;bad 

'  omitted  all  mention  of  ithe  deceased  partner :  it  jsufficed 

ta  name  the  living  ones*.   There' was  evidence  in  the 

*  cause  which  proved  that  no   other   comnussion  ever 

issued  to  which  this  writ  could  apply,    and  that  the 

writ  did  apply  to  this  commission.    The  coramissioa  was 

in  substance  superseded.    It  could  not  be  doubted,  that 

upon  application  made  to  the  Court  of  Chancery  to 

correct  this  misprision  of  the  officer,  if  the  Court  had 

not  thought  it  too  frivolous  for  amendment,  it  would 

have  been  instantly  corrected. 


GlBBS  C.  J.  This  was  an  action  for  maliciously 
suing  out .  a  commission  of  bankrupt.  Unless  it  was 
superseded,  the  action  could  not  be  supported.  The 
Plaintiffs  declare  against  the  Defendant  .for  suing  out 
a  commission  against  the  survivors  of  Edmund :  the 
stipersedeas  is  to  supersede  a  commission  against  the 
survivors  of  Edward,  and  it  is  contended  this  is  no 
variance.  To  what  extent  is  this  doctrine  to  go  ?  It  is 
said,  thaJi;  it'is  very  hard'  that  the  party' diould  suffer  by 
the  act  of  the  officer ;  but  wherever  oflBcers  do  err,  the 
party  does  suffer.     Suppose  a  judgment  were  obtained 

J  2  against 
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against  William  Dickinson,'  and  the  officer  draws  up  a         1817- 
judgment   against    Thomas  Dickinson,    that  judgment     matthswb 
could  not  be  supported.     Therefore,  though,  no  doubt,.  v. 

the  error  in  this  writ  might  be  amended  by  the  Court    •*J*c'^*^'*^« 
of  Chancery,  yet  I  cannot  say  that  there. was  any  legal 
proof  that  the  commission  has  been  superseded.  .  . 

-       '  .  Rule  refuted. 


WoOAN  V.  SOMERVILLE.  April  at. 

T  N  an  action  for  a  libel,  the  Plaintiff  declared,  that  The  house- 
he  had  been,  and  was  an  apothecary,  and  had  exer-  ^P^J^'^'y  " 

*•  "^  in  infirmary, 

cised,  and  still  continued  to  exercise  the  calling  and  who  officiates 

business  •  of  an  apothecary^  and  averred  a  libel  pub-  *^  mi«ng  me- 

lished  concerning  him  as  such  ^x>thecary.     Upon  the  pj^t^t,  ^  (^ 

trial  of  the  cause  at  the  Stafford  Lent  assizes,  1817,-  charity,  but 

before  Park  X,  the  Plaintiff  did  not  produce  any  such  f^"^  ^^«'*, 

\  -^  IS  a  person  al- 

certificate  of  his  qualification  to  practise  as  an  apothe-  ready  inpnc- 
cary,  as  the  statute  (a)  directs  apothecaries  to  obtain,'  ticeasanApo- 
but  he  proved  that,  being  articled  as  an  apprentice*  to  jTjT^ir^ 
an  apothecary  for  five  years  and  a  half,  till  he  was.  21 9'  apothecary's 

he  had  served  him  for  three  5'ears  and  a  half,  at  the  *'.»..       * 

J  '  not  obtain  a 

end  of  which  time,  being  about  four  years  before  this  certificate,  nor 
action,  upon  his  master  quitting  his  practice^  the  this-  ^''^^^^^^ 
tees  of  the  Stafford  infirmary  appointed  the  Plaintiff  fi^e  years,  as 
their  house-apothecary,    in   which   situation  he  bad^  required  by 
for  four  years,,  officiated  in  mixing  medicines  for  the  tbn^thc*** 
patients  of  that  charity,  but  for  no  others.     For  the  etatute 
Defendant,   it  was ,  objected,  that  this   evidence  did  ^^^•3- ^-'94  • 
not  prove. the  allegation  that  he  was  an  apothecary; 
because  the  statute  (a)  directs  that  ^*  it  shall  not  be 
lawful  for  any  person  or  persons,  (except^persons  alroidy 

(a)  ss  Oc9.  3.  f.  X94.  J,  14. 

in 


402  CASES  IV  BA8T£R  TERM 

1817-  in  practice  as  audi),  to  paaadse  aa  an  apathacary  ia  any 
'^^  '^  P^u^  oiBngltmd  or  WUb^  unleia  he  or  they  shdl  have 
^^  bean  emainad  by  the  Court  of  Exaiamen,  or  the 
SOMBHvizxE.  nugor  part  of  thenn  wad  have  veoeiTed  a  i^ertifioaSe  of 
hia  or  didr  being  daly  qnaUfied  to  practiaa  aa  such, 
from  the  Co«n  of  Ezaniiiier%  or  tibe  m$ji(m  part  of 
tlMm:**  it  was  therefore  necessary,  that  the  Plaintiff 
should  prove  the  fiict  of  his  being  an  apothecary,  by  the 
production  of  his  eertifiaal%  vhick  he  not  only  had  not 
produced,  but,  upon  the  evidence^  it  appeared,  that  it 
was  impossible  he  should  obtain  a  certificate^  because 
the  15th  section  provided,  <*  that  no  person  should  be 
admitted  to  any  snd^  iwamiWialioB  i^a  a  c^rtifitcata  to 
practiaa  as  an  apothacifyf  unkaa  ht  should  hsm  served 
aa  appMi^casbip  of  not  kis  than'  five  y^ass  ^  an 
apothecary,"  wfaanaa^  the  V\maiiS£  had  served  an 
appnnticeship ef  ihraeyaan^ and i| |ia}f  only;  and^  by 
&  20^  he  cwJd  iK>t  under  these  circnioatapces  practise 
aaaa  apotfatfcary,  without  sidgectinghi^iis^  to  «  penalty 
of  aoi{.  F^k  }.  waa  of  opinion  tha^  the  EUatiff  came 
mdHa  the  excaptioii  in  the  14th  sactim,  aa«  person 
ijdbready  in  practice  as  an  i^otbecary,  but  be  reserved 
tibe  paiat,  sul^ect  wb^rato  the  jury  £>und  a  verdict  £>r 
tbo  Plaintiff. 

Sf^epk^  SoIicitor*GeneraI,  now  moved  to  set  aside 
th«  v^dict  and  enter  a  nonsuit;,  upon  the  objection 
t|M^  the  Plaintiff  had  not  proved  himself  to  be  aa 
ajpgdiepary. 

Owns  C.  J.  I  am  quite  dear  that  a  person  ^o 
had  fou^  years  since  been  admitted  to  eAdate  as 
i^poffiecary  to  that  infirinaiy,  comes  within  the  pro- 
viso of  Ihe  ac(^  aa  a  peraoa  already  m  practice^  ior 
whom  it  18  Bot  neoessaiy  to  obtela  any  other  diploma. 

Rulerefiiied» 
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Wells  and  Another,  Assignees  of  Fisher,       ^prU%9* 

V.  Ross. 


HTHIS  was  an  action  br  the  price  of  §;oodi  o(  Fisfitr^  Goodt  vm 

a  bankrupt,  sold  and  delivered,  for  moBHty  }mA  twoi^^by 
and  received,  and  upcn  die  other  monej  counts.    The  comipistion; 
Drfendanl    pleaded    in    abatement,    that  theie  wa»  uF»»>J»*o- 
anotber  joint  contractor  who  was  not  sued,  and  isfttf^  nenhip  the 
was  joined    upon   that    plea.      At  the  trial  of  the  commission  to 
cause  at  QuildkaUy  at  the  sittings  after  HUaty  tecm^  sumed  bronc: 
1 8 id,    before    Park  J.,    the    Plaintiffii    proved    that  Held  that  he^ 
Fisher  had  sent  out  certam  shocks  of  pipo-stavee  to  ^^^^ing  told, 

WIS  ngnuy 
the  Cape  qf  Qood  Hbpe,  to  the  Defendant  and  Twf^  suedformoney 

cross^  who  were  then  partners.  They  contended  that'  had  and  re- 
the  goods  were  eold  ontright,  but  the  evidence  estifch  action  conld 
lished  only  a  consignnent  for  sale  oa  cpminisswn«  not  have  been 

They  were  in  the  habit  of   making  him  returns  in  "«^**>n«* 

asainst  DOtby 

wines.     The  Beftt^nt  and  Tusfcroas  disaoUed  fttt-  m»^  » 
nership,  on  which  occasion  the  Defendant  wrole  tO  the  acdon  for  not 
Plaintiff,  that  "  as  Ttxycross  declined  joining  the  D^  ^ro^ha^ 
fendant  in  shipping  any  more  wine#  for  the  I^aintifi^  lain  against 
he,  tlie  Defendant,  would  take  out  the  remainder  of  ^^* 
the  Plaintiffs  shooks,  alid  when  a  fovooraUe  oppoBrtHr 
nity  offered,   he  would  ship  for  the  Plakitiff."    The 
Plaintiff  made  no  answer  to  this  proposition^  but  the 
Defendant  assumed  the  charge  of  thd  staivea,  and  idd 
them.     The  jury  found  a  verdict  for  the  Plaintlffi,  for 
money  had  and  received,  which 

Best  Seijt.  now  moved  to  set  aside^  contending  that^ 
upon  the  evidence,  the  bankrupt  had  never  assented  to 
the  Defendant's  sole  commission ;  and  the  issue  on  the 
plea  in  abatement  ought  to  have  been  found  for  the 
Defendant :  further,  dicrc  was  no  evidence  that  any 

money 
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idlj.       money  had  ever  come  unto  the  Defendant's  hands  for 
"^WOA^     these  goods. 

Ross.  GiBBS  C.  J.    Fishery  who  is  now  a  bankrupt,  con- 

signs goods  to  Boss  and  Twycross  abroad.  They  do 
not  purchase  the  goods,  but  they  accept  the  commis- 
sion :  neither  of  them  was,  in  that  state  of  the  trans- 
action, liable  to  an  action  for  money  had  and  received. 
They  dissolved  partnership,  and  then  the  Defendant 
takes  on  himself  that  which  remains  to  be  done,  he 
sells  the  goods;  and  it  must  be  taken  that  he  sells 
them  for  money ;  and  that  the  Defendant  has  received 
it ;  and  he  is  alone  liable  in  this  form  of  action,  for 
Twycross  never  received  any  part  of  the  price.  '  There 
was  one  form  of  action,  namely,  upon  their  joint  under-' 
taking  to  sell  on  commission,  in  which  the  Plaintiff* 
might  have  sued  both,  but  in  this  form  of  action  there 
is  no  ground  at  all  to  charge  Tmfcross. 

* 

DalIsAS  J.    This  was  money  had  and  received  by 
die  Defendant  only. 

Park  J.  The  jury  had  the  letters  of  the  parties 
btofore  them,  and  isaid,  clearly  this  is  only  a  consign- 
ment; and  after  the  letters'  had  been  in  England  nine' 
months,  it  is  monstrous  to  say  that  Fisher^  the  bank* 
nipt,  had  not  assented  to  the  proposal  that  the  De- 
fondant  should  take  the  commission  on  himself. 

Rule  refused. 


IH  THE  Firrv-SKVurTH  Year  of  GEORGE  III.  405 

181 7. 

Button  v.  Corder.  April  29. 


.'T^HE  Plaiatiff  declared  on  a  warranty  by  the  De-  Declandonon 

fendant,  tliat  e^itain  «€ed  wa§  good  white  round  *  warranty 
turnip  seed,  which  he  the  Defendant  could  warrant.  ^^^  ^  ^^^^h. 
After  yerdict  for   the  Plaintiff,   at  the  Suny  spring  the  Defendant 
assists,   before  Bosangnei  Seijt.,  Onsbno  Seijt.  moved  ^^f,"?^ 
-to  arrest  the  judgment,  upon  ^n  objection  that  this  was  sufficient  after 
not  equivalent  to  lui  aHegatlon  that  the  Defendant  did  verdict 
warrant,  or  would  warrant. 

But  TAe  Court  held  the  declaration  sufficient,  and 
refused  to  grant  ^  rule. 


Armstrong  and  Another,  Assignees  of  Mas     jfyni%^. 
and  White,  Bankrupts,  v*  Stratton. 

nPHE  Defendant  had  been  held  to  bail  upon  an  affir  An  affidavit  to 
davit  of  the  clerk  to  the  Plaiiitifl^'  attomie^  that  ^^^^  to  hail, 

denying  a  ten* 

the  action  was  brought  to  recover  of  the  Defendant  the  der  in  bank- 
notes, issuffi-' 
cicBty  though  It  do  not  say^  no  tender  has  been  made  to  tT?e  parties,  viz,  where  a 
htokraptcf  hat  inttnreBed,  to  liic  bankrupt  and  hie  ateigntes. 

A  diacmion  ejdats  in  this  Court  to  receive  supplemental  affidavits  to  hold  to  bail. 
ByCiWjCJ. 
Bfit  it  ought  to  be  very  sparingly  exercised.  *•      ' 

The  Court  of  Ki^g'f  Bench  exercises  no  such  diicvetion.  'By, Park  J* 
An  affidavit  to  hold  to  bail»  stated  that  the  action  was  brought  by  assignees  of 
T.  F,f  a  bankrupt,  to  recover  369/.,  by  virtue  of  a  bond  entered  into  by  the  Defend- 
ant, at  surety  for  T.  F,  in  5000/.,  conditioned  for  perforroanct  cf  an  award  touchiQg 
matters  between  7.  F.  and  M» ;  that  an  award  n^s  made  pursuant  to  the  condition, 
directing  T,  F,  to  pay  M.  on  demand  369/. ;  that  a  personal  demand  had  been 
made,  but  that  T,  F,  did  not  then  pay,  nor  had  he,  or  any  other  pecson  since 
paid,  aad  tbat  no  teader  had  btep  made  is  bank-ooles.*  Held  that  this  affidavit 
was  insufficient,  as  it  shewed  no  cause  of  action.  But  held,  that  the  denial  of  all 
tender  in  bank-notes,  was  good,  without  expressing  in  particuUr,  that  none  was 
made  to  the  Plaintiflror  the  bankrupt. 

Vol.  VII.  E  e  sum 
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1817. 
Abmstrokg 
Stratton. 


sum  of  369/.  95.  6(L  with  interest,  by  virtue  of  a  bond 
dated  12th  February^  18 16,  entered  into  by  the  Defend- 
ant, as  surety  for  T.  Fmdding,  to  the  bankrupts,  in 
the  penal  sum  of  5000/.,  conditioned  for  performance  of 
an  award  to  be  made  in  manner  therein  mentioned, 
touching  certdn  matters  in  difference  between  the  bank- 
rupts and  FaMing ;  and  that  as  award  under  the  hands 
and  seals  of  the  arbitrators  to  whom  those  matters  were 
referred  was  made  on  9th  Mm/j  iSitf,  pursuant  to  the 
condition  in  the  bond,  bj^  which  they  directed  71  Faid- 
^ding  to  pay  to  the  bankrupts,  their  executors  or  admi- 
lustrators,  on  demand,  369^  95.  6cL;  that  the  Plaintiffs 
had  been  appointed  a3signees  of  the  estate  of  the  bank- 
ompts  under  a  commission,  and  that  T.  WituJtfieldy  oi^e 
of  the  assignees,  did  on  17th  April  personally  demand 
-that  sum  under  the  award ;  but  that  T.  Faulding  did 
not  then,  nor  had  he  or  any  other  person  since  paid 
that  sum  or  any  part  thereof,  as  the  deponent  believed, 
and  that  no  tender  to  pay  the  money  or  any  part 
liad  been  made  in  notes  of  the  Bank  of  England* 
Copletf  Seijt  on  a  former  day  moved  for  a  rule  nisi 
to  discharge  the  Defendant  out  of  custody,  on  the  de- 
fects in  this  affidavit  The  bond  was  conditioned  for  per- 
fomance  of  the  award  by  T.  FauUing;  and  the  award 
was  for  payment  of  a  sum  on  demand ;  but  first,  the 
condition  of  the  bond  was  not  set  forth,  which  it  ought 
to  be;  nor  secondly,  was  it  stated  that  any  demand  had 
been  made  on  the  principal :  another  objection  was,  that 
although  it  was  sworn  that  no  part  had  been  offered  in 
notes  of  the  Bank  oS  England^  the  affidavit  did  not,  as 
it  ought,  say  that  no  tender  had  been  made  either  to 
the  assignees  or  to  the  bankrupt  Here  was,  indeed, 
a  statute  for  curing  informalities  in  that  part  of  the 
affidavit  which  disaffirms  a  tender  in  bank-notes,  but 
tts  operation  was  confined  to  mere  informalities. 


OlBBS 
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GiBBs  C.  J.  This  is  no  more  than  a  defect  in  point 
of  form,  for  the  affidavit  denies  any  offer  whatever,  and 
that  which  is  general  comprehends  within  it  every  par- 
ticular. 
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BuRRouGH  J.  It  never  has  been  usual  to  swear  that  a 
tender  has  not  been  made  to  the  Plaintiff;  it  is  suffici- 
ent to  swear  that  no  tender  has  been  made :  the  word 
in  the  statute  (a)  is  defect. 

Upon  the  two  first  points,  the  Court  granted  a  rule 


Best  Seijt.  now  shewed  cause  against  this -rule.  The 
affidavit  is  sufficient.  Jenkins  v.  Law  {p)  is  something 
like  it^  He  oflfered  an  affidavit,  which  he  said  would 
not  militate  with  the  rule  of  not  receiving  supplemental 
affidavits  in  these  cases,  because  it  suggested  no  new  facts^ 
but  only  explained  all  ambiguities  witli  respect  to  the  facti 
which  this  application  supposed  requisite,  and  therefinre 
it  might  be  consistently  received ;  and  inasmuch  as  the 
deponent  had  taken  on  himself  positively  to  swear  that 
the  Defendant  was  indebted  by  virtue  of  the  bond,  the 
Court  would  give  him  credit  that  he  swears  the  truth* 

Copley  Serjt  in  support  of  his  rule.  In  almost  every 
case  a  supplemental  affidavit  may  be  made  consistently 
with  the  origin^^  affidavit,  but  in  every  such  case  it  is 
refused.  No  affidavit  is  allowed  to  be  made  use  of  by 
the  Defendant,  and  therefore,  the  Plaintiff  ^b  affidavit 
must  be  full  and  sufficient.  In  this  case  a  demand  on 
the  third  person  was  absolutely  necessary.  It  is  not 
like  the  ordinary  case. 

GiBBS  C.  J.  (stopping  him).  With  respect  to  this 
affidavit  as  it  now  stands,  it  is,  no  donbt,  defective.    It 

(a)  43  0. 3*  €.  18.  s.%.    See        {b)  i  Bos.  &  /W/.  365. 
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is  not  enough  to  state  that  a  Defendant  is  indebted  on 
a  bond ;  and,  especially,  when  that  bond  is  conditioned 
for  the  performance  of  an  award.  With  respect  to  onr 
receiving  the  explanatory  affidavit  of  the  Plaintifi^ 
there  is  great  weight  in  what  my  Brother  Coplei/ 
urges,  and  especially  when  it  comes  out  of  the  mouth 
of  one  of  the  most  experienced  judges  who  ever  sat  in 
this  Court,  I  mean  Mr.  Justice  Heath :  he  was  of 
opinion,  seeing  that  the  arr^t  is  made  solely  on  the 
affidavit  of  the  Plaintiff,  without  any  interference  of  the 
Defendant,  that  the  discretion  to  permit  a  Plaintiff  to 
file  a  supplemental  affidavit  ought  to  be  very,  very 
sparingly  exercised.  Otherwise  it  would  lead  to  the 
practice  of  arresting  on  very  loose  and  insufficient  affi- 
davits. In  the  present'  case  the  de&ct  in  the  affidavit 
is  palpable :  it  shews  no  cause  of  action. 


Dallas  J.  was  of  the  same  opinion. 


Park  J.  The  ground  on  which  the  Plaintiffs* 
counsel  argues,  would  apply  nearly  to  all  cases.  The 
discretion  which  exists  in  this  Court,  and  which  had 
better  not  exist,  (as  the  rule  is  in  the  court  from  which 
I  came,)  ought  very  sparingly  to  be  exercised. 

Rule  discharged. 
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Patten  aAd  Anodief,  Assigeees  of  Gould,  a     ^pnii^. 

Bankrupt,  v.  Browne. 

^f^HlS  was  an  action  of  trover  against  the  sheriff  o£  A  penon  who 

Dorset,  for  the  iroods  of  Goulds  taken  in  execution :  ^^7^  5*^^  **"' 
and  upon  the  tnal  of  the  causey  at  the  Dorchester  spring  purpose  of 
assizes,  1817,  before  Abbott  J.,  the  trading  of  GoM  mijung  it  with 
being  di9p^ted,  the  evidence  to  support  it  was,  that  ^ucr^wiUMi 
Gotddf  who  rented  a  considerable  farm,  but  bad  a  home-  view  to  sell 
stead  at  some  distance,  whereon  he « resided,  bought  se^  ^*  mixture 
vcral  quantities  of  pigs,  to  the  amount  of  fifty  or  three-  tageoudythaa. 
score  in  a  year,  and  sold  them  to  any  persofki  who  waiAed  hn  own  pro- 

them  :  he  bred  pigs  at  home,  but  not  on  the  farm :  the  ,^d*unmixed 
pigs  which  he  bought  were  brought  upon  the  farm,  does  not  there- 
and  kept  there :  he  kept  some  a  week,  some  more :  he  ^7  j'^come  a 
fed  them  upon  the  stubUes,  and  he  then  sold  them :  he      a  pmon 
also  puitehased  200  bushels  of  ray-grass-seed,  for  the  ^^o  ^"y»  Fg« 
purpose  of  re-selling  it  at  a  profit,  and  he  re^sold  it,  ^^j^  ^  ^^j^^ 
but  it  was  mixed  with  other  seed  which  he  had  himoelf  to  a  resale  of 
raised,  and  which  was  improved  by  the  admixture.  \^*  **  *?" 

'  r  J  ciliary  to  the 

profitable  oc- 

Pell  Sent  cited  Neaiandv.  Bell  (a),  to  shew  that  Ai»  c»P«i<»>  rf»«>» 

.  ,  farnif  and  la 

was  a  trading,  where  Gibbs  C.  J.  directed  the  jury,  "tbat  the  interval 

if  the  bankrupt  bought  pigs  with  a  view  of  profit  from  feeds  them 

a  r6-sdle,  he  was  within  the  bankrupt  laws."    The  jury  ^'^^  ^J*" 

first  specially  found  that  Gatdd  sought  a  profit  by  fait  pioduceofhis 

pigs;    whereupon   Abbott  J.    directed  them,,  that  the  ^f^  docs  not 

tnereoy  oe* 

come  %  trader. 

A  farmer  bought  rye-grass-seedf  mixed  it  with  seed  of  his  own  growth,  and  sold 

tbe  mixture.    He  bought  pigs»  put  them  on  his  farm,  fed  them  on  the  stubbles, 

and  resold  them,  some  after  a  week,  some  after  longer  periods :  Held  that  neither 

of  these  was  an  act  of  trading. 

(a)  I  Ho//,  ^21. 

E  e  3  descriptioH 


410.  CASES  iH  EASTER  TERM 

18 17*  description  of  a  trader  was,  a  man  who  gets  his  living' 
by  buying  and  selling :  a  man  might  be  a  farmer  and  a 
trader  also :  he  might  be  both  a  farmer,  and  a  trader  by 
dealing  in  pigs :  it  was  clear  that  Gould  was  a  farmer, 
and  bred  pigs,  which  were  not  the  subject  of  the  pre- 
sent consideration ;  and  though  he  bought  pigs,  it  was 
observable  that  the  pigs  which  he  bought,  were  brought 
upon  his  farm  ;  and  the  jury  would  consider,  whether 
these  purchases  were  ancillary  to  the  profitable  expendi- 
ture of  the  produce  of  his  farm,  or  whether  the  direct 
object  of  them  was  a  profit  upon  the  resale  of  the  pigs. 
Whereupon  the  jury  found  that  this  was  not  a  trading. 

Pell  now  moved,  upon  the  authority  of  Neuiand  v. 
BeUj  to  set  aside  this  verdict,  and  have  a  new  trial ; 
be  did  not  much  rely  on  the  dealing  in  thegrass^seeds. 

OiBBs  C.  J.  I  am  of  opinion  that  the  law  was  kft 
to  the  jury  most  correctly  by  my  Hvoihex  Abbott.  With 
respect  to  the  seed,  I  hold,  that  a  farmer,  like  a  person  of 
any  other  description,  may  buy  seed,  or  any  oth§r  thing, 
to  mix  with  seed  or  other  article  of  his  own  raisings 
with  a  view  to  sell  the  mixture  more  advantageously, 
and  that  if  this  operation  be  not  used  as  a  colour,  this 
would  not  make  him  a  trader.  As  to  the  pigs,  the 
jury  first  find,  as  it  was  natural  that  a  jury  in  their 
station  of  life  would  do,  that  he  bought  them  to  make  a 
profit;  but  so  every  fiumer  buys  every  article  with  a 
view  of  making  a  profit;  but  the  question  is,  whether 
he  bought  them  with  a  view  to  making  a  profit  as  a 
trader,  independently  of  the  occupation  of  his  fisurm.  A 
man  may  buy  pigs,  or  any  other  stock,  for  the  purpose 
of  selling  them  again ;  but  if  in  the  interval  he  princi- 
pally, though  not  wholly,  feeds  them  on  the  produce  of 
his  fium,  that  does  not  make  him  a  trader.  When  the 
case  is  afterwards  more  fully  explained  to  the  jury, 

and 
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and  they  understand  what  the  question  is,  they  find  that 
Gould  was  not  a  trader.  In  this  case^  not  only  does 
the  law  appear  to  have  been  most  correctly  left  to  the 
jury  by  the  learned  Judge,  but  it  appears  that  the  jury 
have  found  a  perfectly  right  verdict 
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Dallas  and  Park  Js.  concurred  in  opinioq. 

BuRRouGH  J*  In  many  years,;  the  most  profitable 
mode  of  using  the  produce  of  the  farm,  is  to  stock^the 
land  with  pigs.  In  such  a  year,  for  instance,  as  last 
year,  when  so  mivch  wheat  was  beaten  down  by  rain 
and  tempest,  it  is  the  best  practice  that  can  be  pursued, 
and  must  have  been  done  in  such  a  year,  in  thousands 
of  instances ;  but  that  would  not  convert  all  the  farmers 

into  traders. 

Rule  refusfidT' 


Alexander  Evelyn,  and  Francss  his  Wifci  r.      ^^  30^. 

Raddish  and  Others. 


T  N  covenant  the  Plaintiffs  declared  on  a  lease  granted  A  U 

by  WiUiam  GlanviUe,  being  seised  in  fee,  on  17th  ^f^'^^^ 
JunCf  1 765,  whereby  the  lessor  demised  to  T.  Huddle^  his  yean  of  the 

term  to  put 
th;  premises  in  good  and  sufficient  repiir,  and»at  all  times  during  the  term  to  repair, 
pave,  Kour,  cleanse,  empty,  and  keep  the  meesoaget,  groond,  and  other  the  pre* 
miiest  whent  where,  and  as  often  as  need  should  require;  and  within  the  first 
fifty  years  of  the  termt  to  take  down  the  four  denused  menuages,  at  occasion  might 
require,  and  in  the  place  thereof  erect  upon  the  demised  premitet  four  other  good 
and  substamial  brick  messuages.  Breach,  That  althougb  fifty  years  of  the  term 
had  expiredt  the  lessee  did  not,  within  the  fifty  years,  take  down  the  four  mes- 
suages* and  in  the  place  thereof  erect  four  other  good  substantial  brick  mes« 
suages.  Pleat  That  occasion  did  not  require,  within  the  fifty  yean,  that  the  four 
messuages  should  be  taken  down.  Upon  demurrer.  The  Court  intimated  an  opi^ 
nion,  that  if  within  the  fifty  yean  the  houses  should  be  so  lepaired  as  to  make- 
tikeni  completely  and  substantially  as  good  as  new  houses,  the  eoveoant  would  be 
satisfied,  without  taking  ((own  the  old  houses. 
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executors,  administrstors^  and  assigns^  fcmt  AiesmagM 
situate  in  Betthbone  Plact^  >ih  the  parish  of  8i.  Maty-ie" 
boncj  to  faoM  to  Huddle^  his  eseeutord,  ddminiiBtrators, 
and  assigns,  for  the  term  of  99  years,  at  a  rent  tfadce- 
fore  payable ;  and  43]e  Ptftintiffi  averred  that  HudiSej 
amongst  other  things,  for  himself,  his  executors,  ad- 
ministrators, and  assigns,  covenanted  with  CHanvillef 
his  heirs  and  assigns,  that  he  Huddle^  his  executors, 
administi'atorSj  or  assigi^s,  would  at  their  own  costs, 
within  the  first  two  yearte  of  the  term,  put  the  premises 
in  good  and  sufficient  repair,  and  from  time  to  time> 
and  at  all  times  during  the  remainder  of  the  term* 
weH  and  sufficiently  repair^,  uphold,  support,  maintain, 
amerid,  pave,  cleanse,  scour,  empty,  and  keep  the  mes- 
suages, ground,  and  other  tlie  premises,  when,  wh^re, 
and  so  often  as  need  or  occasion  should  be-  or  require, 
and  the  same  so  in  all  things  well  and  sufficiently  re- 
paired, supported,  upheld,  maintained,  amended,  and 
kept,  at  the  end  of  the  term,  or  odier  sooner  deter- 
mination   of   the   lease,    which   should  first  happen, 
would  peaceably  and  quietly  leave,  surrender,  and  de* 
liver  up  to  Glanville^  his  heirs  or  assigns :  and  further, 
that  he,    Huddle,    his   executors,    administrators,    or 
assigns,  or  some  or  one  of  them,  would  at  his,  or  their, 
or  some  one  of  their  own  costs,  within  the  first  50 
years  of  the  term,  take  down  the  four  messuages,  as 
occasion  might  require,  and  in  the  place  thereof  erect 
with  good  and  substantial  materials,  and  in  a  work- 
manlike mnpner^  upon  the  prenises  thereby  demised^ 
npt  less  than  four  other  good  and  substantial  brick 
messuages  in   the   same    uniform  and  *   manner    as 
the  other   messuages   in  Rathbone  Place  were   then 
built,   or   should   thereafter    be    erected    and   built; 
and   they  aver  Huddls^  entry  and  possession,   and 
shew   a    devise  of  the   inversion    by   the   lessor  to 


•  Sic. 
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William  Evefyn  in  tail|  with  remftinder  over,  and  the 
devisor's  death,  the  seisin  of  William  Evelyn^  and  a 
recovery  suffered  by  him  to  the  use  of  himself  in  fee ; 
and  a  conveyance  by  lease  and  release,  by  William 
Evelyn  to  the  Duke  of  Bwufart  and  Sir  Abraham 
Httmef  to  the  ase  of  William  Evelj^n  and  his  heirs  for 
the  life  of  the  Plaintiff  jUexatkder  Evelytff  and  a 
devise  by  William  Evelyn  of  the  reversion  to  the 
Didce  of  Beaufbrt  and  Sir  Abraham  Htsme^  to  the  aia 
of  the  Plaintiff  Frances  for  life;  and  the  last  devisoi^s 
death,  and  the  seisin  of  the  Plaintifis  for  the  life  of  the 
Phuntiff  France$f  detcrmmable  on  the  decease  of  the 
Plaintiff  Alexander ;  and  they  aver  that  die  interest  of 
HuddUf  in  i8t2,  oame  by  assignment  to  the  Defend- 
ants ;  and  aver  for  breach,  thut  ahhough  50  years  of  the 
term  did  after  the  assignment  to  the  Defendants,  to 
wit,  on  24fh  June  1813,  exphre  and  deternme^  yet 
neither  Huddle^  nor  the  Defendants,  or  any  or  either 
of  them,  nor  any  other  person,  did  or  would  at  his  or 
their  own  costs,  or  in  any  other  manner  whtftsoever, 
within  the  first  50  years  of  the  term,  take  down  th^ 
four  messuages,  and  in  the  place  thereof  erect  with 
good  and  substantial  materials,  and  in  a  workmaidike 
manner,  or  in  any  other  way  whatsoever,  upon  the 
premises,  four  other  good  and  substantial  brick  nies<^ 
images,  in  the  same  tmtform  and  manner  as  the  other 
messuages  in  Rathbone  Place  were^  at  the  time  of 
making  the  lease,  or  at  any  tunc  after,  erected  and 
built;  but  that  Huddle  and  .the  Defendants  had  re^ 
apectively  hitherto  neglected  so  to  do,  contrary  to  the 
last  covenant.  Hie  Defendant  pleaded,  first,  dnrt  the 
lease  was  not  the  deed  of  Huddle \  2dly,  performance; 
3dly,  that  though  true  it  wa%  that  50  years  of  the  term 
did  after  the  assignment  to  the  Defendants  expire  and 
determine,  yet  that  occasion  did  not  require,  nor  was  it 
at  all  necessary,  at  any  time  within  the  first  50  years 
of  the  term,  that  the  four  messuages  should  be  taken 

down. 
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doWD)  and  in  the  place  thereof  four  other  messuages 
be  erected  as  in  the  lease  was  provided.;  4thly, 
breach,  that  although  true  it  was  that  50  years  of  tlie 
term  did  after  the  assignment  expire  and  determine, 
yet  that  occasion  did  not  require,  nor  was  it  in  any 
manner  necessary,  at  any  time  after  the  assignment, 
within  the  first  50  years  of  the  term,  that  the  four  met* 
suages  should  be  taken  down,  as  in  the  lease  was  pro- 
vided. The  Plaintifis  demurred  to  the  fourth  and  last 
pleas,  and  the  Defendants  joined  in  demurrer. 


Lens  Serjt,  in  support  of  the  demurrer,  stated,  that 
the  question  was,  whether  it  were  left  to  the  option  of 
the  lessee  whether  the  lessee  should  take  down  the  houses 
and  rebuild  th^m,  or  whether  the  lessee  were  not  bound 
at  ail  events,  before  the  end  of  the  50  years,  to  take 
down  and  rebuild.  This  depended  on  the  construction 
Qf  the  words  *<  as  occasion  may  require."  The 
lesisee  contended  that  they  meant,  ^^  if  occasion  shall 
require;"  the  lessor  contended  that  it  was  agreed  by 
the  lease  that  there  would  be  occasion  within -the  50 

years,  but  that  the  lease  contemplated  that  the  occa- 
sion might  occur  sooner  or  later,  within  that  period ; 
and  it  was  at  the  lessee's  option  when  he  would  seize 
the  occasion,  but  it  must  at  all  events  be  done  within 
th^  fifty  years.  Tlie  general  covenant  to  repair,  ap- 
plied not  to  the  mere  erections  of  the  four  messuages, 
but  it  was  to  empty,  &c.,  applying  to  every  part  of  the 
premises.  It  would  apply  to  the  new  houses  when  built, 
as  well  as  to  the  old  ones.  The  lessor,  he  contended, 
was  entitled  to  have  the  houses,  at  some  time  or  other 
of  the  first  50  years  of  the  term,  wholly  rebuilt  from 
the  ground,  however  good  they  might  be,  as  repaired 
houses. 


GiBBS  C.  J.     It  is  clear  that  the  lessor  is  entitled  io 
have  four  houses  as  good  as  new,  before  or  at  the  end 
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of  fifty  years,  so  that  duriog  the  residue  of  the  term^ 
there  will  be  only  the  wear  and  tear  upon  houses  of 
that  recent  date.     I  go  along  with  the  Plaintiff  thus 
much  in  the  course  of  his  argument,  that  he  is  entitled  to 
new  houses  in  the  course  of  the  fifty  years ;   but  the 
question  is,  in  what  form  he  is  to  have  them.     If  he  has 
the  original  houses  as  good  as  new  in  the  course  of  the 
fifty  years,   or  perhaps  better,   (for  considering  how 
houses  are  now  built,  a  repaired  house  may  be  much 
better  than  a  new  one),  I  think  .  the  Plaintiff  has  all 
he  is  entitled  to,  and  that  he  ought  therefore  to  take 
issue  on  the  question,  whether  there  was  occasion  to 
rebuild,  and  if  there  were  a  house  to  all  intents  and 
purposes  as  good  as  new,  I  think  the  issue  would  be  in 
favour  of  the  Defendant.     The  lessee  was  to  put  the 
premises  into  complete  repair  within  two  years:   he 
might  have  pulled  down  the  houses  and  rebuilt  tB^m 
within  two  years,  and  that  would  have  satisfied  both 
covenants,  and  the  lessor  would  at  the  end  of  the  term 
have  had  houses  with  ninety-seven  years'  wear  on  them. 
If  they  were  at  any  one  part  of  the  term  as  good  at 
new  houses,  and  to  all  intents  as  able  to  stand  the 
wear  and  tear  of  the  term  as  new  houses,  I  think  the 
covenant  would  be  satisfied.     The  awkwardness  lies 
in  the  words  <<  as  occasion  shall  require ;"  for  thereon 
it  must  be  shewn  that  the  occasion  did  arise :  all  thi3 
would  be  obviated,  if  the  Plaintiff  should  take  issue  on 
the  question.     I  should  certainly  direct  a  jury  upon 
the  trial  of  that  issue,  that  unless  the  repaired  house 
were  completely  and  substantially  to  every  purpose  as 
good  as  a  new  house,  at  some  time  within  the  term, 
the  issue  must  be  found  for  the  Plaintiff. 


Lens  availed  himself  of  the  permission  of  the  Courts 
to  withdraw  the  demurrer,  and  plead  to  issue. 


Copliy  Seijt.  for  the  Defendants. 
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jfrU  30.  Fairlie  and  Others  v.  Christie. 

•  >  * 

If  the  assured^  '^PHE'  Plaintiffs  declared  in  their  first  count  oa  n 
after  sttUCTip-^  V9^^y  ^^  insurance,  effected  on  2.7th  Sept.  1814, 
denieriter,  ^t  and  from  Java  to  London^  upon  ship  or  ships,  sailing 
strikes  out  with  before  31st  Dec,  18 14,  declared  to  be  on  goods,  coffee 
1  pen  t  *  *^  in  bags  or  bulk ;  and  that  by  a  mexporanduni  dated 
sjuUngy  which  1st  Dec.  18 14,  8ooo/.  out  of  30,000/.,  covered  by  tlu^t 
stood  in  the  ^^^  another  policy  of  even  date,  was  declared  to  be  on. 
licyfand  in-  Coffee,  shipped  in  the  Good  Hope  i  and  by  another 
sens  in  a  me-  memorandum  of  13  th  JD^c,  it  was  declared  thiit  the 
moran  urn  in  ^^goi^pg  declaration  was  on  3070  punts  of  coffee^  and 
different  time  20  tubs  of  camphor  valued  at  8ooo/.;  {^id  |hfit  9000/.. 
^•^{".•^i^^^S*  more  was  to  be  on  coffee  by  the  Starling;,  and  by 
derwriterdoes  another  memorandum  of  14th  2%6.  18 15,  it  was  de? 
not  sign,  the  clared  that  17,000/.  of  the  insurance  of  30,000/.  being^ 
b"d  tr  th  ftb'cady  declared,  the  remainder  was  as  follows:  9000/. 
policy,  and  the  on  goods  by  the  Star^  valued  at  that  sum,  and  4000/. 
underwriter  is  qu  goods  by  the  Clarendon^  valued  at  it, 000/.,  (7000/. 
fr^  lAe  ori-  ^'ng  insured  by  another  policy  on  that  ship;)  and  the 
ginal  contract.    Plaintiff  averred,  that  coffee  of  the  value  of  9000/.  was, 

on  8th  Oct.  1 8 14,  shipped  in  Java  by  the  Starling; 
that  she  on  31st  Z)^{:.  18 14,  sailed,  and  was  lost  by 
perils  of  the  seas;  that  on  23d  Nov.  goods  value  9000/. 
were  shipped  in  Java^  on  the  Star ;  that  she  sailed  on 
23d  Nav.^  and  was  captured  ;  thai  goods  of  the  value 
of  4000/.,  were  on  23d  Nov.  shipped  in  Java^  by  the 
Clarendon;  that  she  sailed  on  3i8t  Z)^c.,  and  was  cap- 
tured. In  the  second  count,  the  Plaintifis  stated  the 
policy  to  contaiu  a  warranty  to  sail  on  or  before  th^ 
loth  day  of  Oct,y  and  averred  all  the  other  facts  as  in 
the  first  count.  The  Defendant  paid  the  premiums 
into  Court  upon  the  count  for  money  had  and  re- 
ceived.    Upon  the  trial  of  this  cause  at  GuildAaU,  at  the 

X  2  sittings 
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sittings  after  Trinity  term,  1816,  before  Gibbs  C.  J^  it 
was  proved,  that  on  the  27th  Sept.  1814,  when  the 
Defendant  executed  the  policy,  there  was  in  the*  body 
of  it  a  warranty  to  iail  on  or  before  the  loth  of 
Oct,^  as  dedared  on  in  the  second  count.  Upon  the 
policy  were  indorsed  on  ist  Dfc,  T3th  Dee.  i9i4,  and 
14th  F^.  1 8 15,  respectively,  the  three  memoranda  of 
those  dates :  they  were  signed  by  the  Defendant's  agent* 
Before  the  time  when  either  of  these  memoranda  were 
so  subscribed,  the  Plaintiffs,  intending  to  apply  for  the 
assent  of  the  underwriters,  had  written  in  the  margin 
of  the  policy,  opposite  to  the  clause  of  warranty  of 
sailing  before  the  i  oth  of  Or/.,  the  words  *<  on  or  be* 
fore  the  3  ist  Dec.  18 14,''  smd  had  struck  a  pen  through 
the  date  in  the  body  of  the  policy,  loth  Oct.  Seveind 
underwriters  had  subscribed  the  initial  letters  of  their 
names  to  the  alteration  of  warranty  in  the  maiigiii, 
but  the  Defendant  had  not  subscribed  to  it.  It  ap- 
peared that  the  Starling  with  her  cargo  sailed  on  the 
9th  of  Oct,  1 814,  the  Star  on  the  4th,  vsvdi  the  Clarendon 
on  the  25th  of  Nao.  It  was  attempted  to  be  established 
for  the  Plaintifis,  that  the  Defendant's  agent  had  seen 
the  alteration  of  the  warranty  of  sailing  before  he  signed 
the  other  memoranda,  and  had,  therefore,  in  signing 
them,  virtually  assented  to  it;  but  it  appeared  that  the 
Defendant's  agent  only  looked  at  the  memoranda  on  the 
back  of  the  policy,  whereas  the  alteration  of  the  warranty 
ijFas  on  the  face  of  it,  and  his  attention  was  not  called 
thereto  by  the  Plaintiff's  broker.  It  was  contended  that, 
at  all  events,  if  he  was  not  entitled  to  recover  a  loss  on 
.each  of  the  ships,  he  was  at  least  entitled  to  recover 
the  loss  op  the  Starlingf  which  sailed  within  the  tjme 
destined  by  the  original  warranty ;  in  answer  whereto 
it  was  urged  by  the  Defendant,  that  the  Plainti£^  by 
altering  the  policy  without  tl^e  Defendant's  assent,  in 
so  material  a  part  as  the  warranty  of  sailing,  had 

alto- 
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altogether  vacated  the  contract  The  jury  found  that 
the  Defendant  had  not  assented  to  the  alteration,  b\tt 
gave  a  verdict  for  the  Plaintiff  for  the  lots  upon  the 
Starling,  with  liberty  for  the  Defendant  to  move  to 
enter  a  nonsuit,  if  the  Court  should  think  that  the 
policy  was  destroyed  by  the  alteration. 


JBesi  Serjt  in  Michaelmas  term,  1816,  had  obtained  a 
nAe  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit* 

Shepherd,  Solicitor-General,  now  shewed  cause.  He 
insisted  that  the  Plaintiff  was  entitled  to  recover  his 
loss  on  the  ship  Starling,  which  sailed  before  the  time 
when,  by  the  original  policy,  it  was  warranted  she  should 
saiL  A  policy  of  insurance  is  a  contract  between  the 
assured  and  each  of  the  underwriters  individually,  and 
the  contract  may,  as  to  certain  of  its  stipulations,  e.  g. 
the  time  of  sailing,  be  altered  as  to  one  underwriter, 
and  not  altered  as  to  another.  And  in  like  manner, 
a  contract  might  by  the  same  policy  originally  be  made 
with  Ay  that  the  ship  shall  sail  on  one  day,  and  with  B^ 
that  she  shall  sail  on  another  day.  It  is  clearly  not  a 
jbint  contract;  if  it  were,  the  alteration  by  a  part  of 
the  underwriters  could  not  bind  them,  but  it  must  be 
either  good  as  to  all,  or  bad  as  to  alL  If  a  part  of  the 
underwriters  agree  by  a  memorandum  indorsed  on  the 
policy  to  alter  the  time  when  the  ship  is  to  saQ,  not 
touching  tlie  face  of  the  poliqr,  it  is  dear  that  the 
underwriters  on  the  face  of  the  policy,  would  not  be 
thereby  discharged.  It  therefore  must  be  contended 
by  the  Defendant,  that  the  striking  out  the  words  with 
a  pen  wholly  destroys  the  policy.  But  this  propo- 
sition is  disaffirmed  by  Henfree  v.  Bromley  (a),  in  which 

(a)  6  Bash  309. 


the 


IN  THE  FiFTT-SEVEKTU  YeAR  OF  GEORGE  IIL 

the  Court  held,  that  an  instrument  altered  by  the 
maker  in  the  moit  material  part,  though  not  obligatory 
in  its  altered  state,  may  still  continue  good  in  the  state 
in  which  it  originally  stood.  An  arbitrator  made  an 
award  for  57A:  he  was  then  Jimctus  officio.  After- 
wards, thinking  that  sum  wrong,  he  struck  his  pen 
through  it,  and  substituted  661.^  and  the  award  was 
held  good  for  the  original  sum.  In  Hill  v.  Patten  (a), 
the  alteration  was  in  the  sulgect-matter  of  the  in- 
surance. Unless  it  can  be  established  that  the  change 
of  the  day  of  sailing  requires  a  new  stamp,  that  caie 
will  not  apply.  In  the  case  of  French  v.  Patten  {b\ 
the  Plaiatifi*  had  declared  on  the  original  contract* 
and  the  Defendant  had  signed  the  new  contract,  and 
so  both  parties  had  abandoned  ihe  old  one.  In  the 
case  of  Ldrnghoi-n  v.  Colqgan  (c),  cited  at  the  trial* 
an  entirely  new  subject  of  insurance  was  insertod^ 
which  had  never  been  presented  to  the  underwritery 
aud  it  was  introduced  into  the  very  body  of  the 
policy.  If  there  had  been  an  actual  erasDre  of  the 
day  in  the  body  of  this  policy,  and  on  the  erasure  an 
insertion  of  a  new  date  of  sailing,  the  case  would  be 
different,  but  this  alteration  leaves  the  contract  in  its 
original  stat^.  If  the  memorandum  written  on  the 
margin  had  been  signed  by  no  underwriter,  clearly  that 
would  not  have  destroyed  the  contract ;  if  two  had 
signed,  that  would  not  have  discharged  the  contract  aa 
to  the  rest  This  was  not  an  alteration  of  the  sulgect- 
matter  of  insurance,  nor  required  a  new  stamp,  still 
less  could  the  old  contract  require  a  new  stamp. 


Best,  who  would  have  supported  his  rule^  was  stopped 
by  the  Court. 


(a)  9  BmU  373' 
{h)  I  Ckimp,  74. 


(f)  Antr,  IV.  330. 


GiBBS 
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l&i7>.  Gi3BS  C.  J.     I  allow  great  wdgbt  to  many  of  the 

argumento  urged  oa  bdialf  of  the  Plaintiff.    I  admit, 
that  in  point  of  fact  the  disrinctionB  stated  do  exist 
between  this  case  and  the  cases  which  the  counsel  for 
the  Plaintiff  expected  would  be  urged  against  him.     In 
the  two  cases  in  the  Court  of  King's  Bench,  HiU  v. 
Patten  and  French  ▼.  Patten  the  Plaintiff  and  the  De- 
fendant had  both  agreed  to  the  alteration;    and  the 
ground  on  which  the  first  trial  in  the  latter  case  pro- 
ceeded, was,  that  the  altered  policy  was  a  new  instru- 
ment and  required  a  new  stamp :  the  Plaintiff  then  pro- 
ceeded on  the  old  instrument,  and  the  Court  held  that 
k  was  destroyed  by  the  alteration.     There  was  a  material 
distinction,  inasmuch  as  that  alteration  was  made  by  the 
assent  of  both  parties.     Here  the  assured  having  the 
policy,  containing  a  warranty  to  sail  on  or  before  the  i  oth 
of  October  J  intends  to  get  the  time  enlarged:  he  knows 
he  cannot  get  the  time  enlarged  without  the  assent  of  the 
underwriters :  he  pr(q)oses  to  them  to  alter  it  to  the  3  ist 
December^  and  strikes   out  the   date  of  loth  October. 
See  now  in  what  a  situation  he  leaves  those  underwriters 
who  do  not  agree  to  that  alteration  !  For  by  the  strik- 
ing out  of  this  date  he  leaves  them  without  any  evidence 
of  any  warranty  of  the  time  of  sailing,  or  restriction  as 
to  the  time  when  the  ship  will  sail :  this  is  so  material 
an  alteration,  that  it  avoids  the  policy  altogether.     I 
do  not  know  that  the  Plaintiff  did  not  mean  to  avdd 
the  instrument  as  to  all  the  underwriters :  he  might  be 
confident  that  all  would  agree  to  the  alteration,  and  he 
might  intend,  if  any  underwriters  did  not  agree  thereto^ 
to  effect  a  new  policy  to  cover  that  interest  so  left  un- 
covered.    I  therefore  think  it  clear,  that  as  to  those 
underwriters  who  did  not  assent  to  this  alteration,  this 
policy  is  destroyed. 

Dallas 


# 
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Dallas  J.  There  is  a  material  difierence  between 
an  alteration  of  a  deed  with  the  assent  of  the  party,  and 
an  alteration  by  the  act  of  a  stranger.  If  the  warranty 
of  the  time  of  sailing  be  struck  out  altogether,  it  be- 
<:omes"an  absolute  contract  without  any  qualification; 
therefore  this  is  a  material  alteration  in  a  material 
part  of  the  contract,  made  by  a  party  to  the  instru* 
ment ;  and  it  therefore  avoids  the  contract. 

Park  J.  I  am  of  the  same  opinion.  In  the  Court 
of  King's  Bench  the  two  cases  proceeded  on  the  con- 
tract; this  does  not  It  is  an  alteration  in  a  material 
part,  made  by  a  party,  and  the  policy  is  void. 

BuRRouGH  J.  I  have  no  doubt  on  this  point,  nor 
ever  had  from  the  beginning :  it  is  clear  that  the  alter- 
ation is  made  in  a  material  part;  it  is  clear  that  it  is 
made  by  the  party  himself;  and  therefore  it  avoids  the 

instrument 

Rule  absohite  for  a  nonsuit. 
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18 17. 


Jones  and  Matthews  v.  Herbert. 

T^HE  Plaintiffi  were  executors,  and  the  PlaintiflP 
Jories  had  instituted  this  action,  which  was  debt 
on  bond,  to  recover  from  the  Defendant  money  belong- 
ing to  the  testator's  estate,  which  had  been  lent  to  the 
Defendant  by  the  Plaintifis.  The  Defendant  had  re- 
cently pleaded  a  release  by  the  Plaintiff  Matthews  puis 
darrein  continuance.  Shepherd^  Solicitor-General,  on 
behalf  of  the  Plaintiff  Jb7i^5,  in  Hilary  term  obtained  a 
rule  nisi  to  set  aside  the  plea,  and  to  have  the  release 
given  up  to  be  cancelled,  and  that  the  VWmtAS  Matthews 
might  pay  the  costs.  He  moved  this,  suggesting  that 
the  Plaintiff  Jones  was  the  party  beneficially  inte- 
'     Vol.  VII.  Ff  .  rested, 


April  30« 

Upon  a  very 
strong  case  of 
fraud,  not 
otherwise,  this 
Court  will  con- 
trol the  legal 
power  of  a 
Co-plaintiff  to 
release  ^fj 
darrein  con^ 
tinuance. 
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Joinss  and 
Matthkws 

Herbert. 


rested,   and  that  the  Plaintiff  Matthews  was  a  mere 
trustee.     Ijegk  v.  Legh.  {a) 

Vaughan  Serjt.  now  shewed  cause  upon  affidaritd 
that  the  FIfflntiff  Janes  had  in  her  hands  sufficient  of 
the  testator's  money  to  .satisfy  all  her  beneficial  interest 
in  the  trust  funds,  that  the  Plaintiff  Matthews  approred 
of  the  loan  made  to  the  Defendant  for  a  time,  and 
that  he  had  since  received  from  the  Defendant  the 
sum  sued  for,  but  not  the  costs,  which  were  left  for 
die  Plaintiff  Jones^  who  had  brought  the  action,  and 
he  had  now  occasion  to  apply  the  money  received  for 
the  benefit  of  other  cestui  que  trusts  wider  the  will. 

Ckqitey  Serjt  appeared  for  the  Plaintiff  itfoZ/A^ttv* 

Per  Curiam.  In  this  case,  where  the  Co-plamtiff  i» 
by  law  competoit  to  give  a  release,  and  we  are  called 
upon  to  set  it  aside,  against  the  law,  upon  the  ground  of 
fraad,  the  Plaintiff  applying  must  make  out  a  very 
strong  case  of  fraud,  and  she  makes  none.  We  must 
leave  the  several  instruments  to  their  legal  effect. 

Rule  discharged. 

(a)  I  B§j.  ^  PmU.  447* 


Baker  v.  Town  send. 

TN  debt  on  award,  the  Plaintiff  averred  that  by  ai» 

agreement,  reciting  that  the  Plaintiff  had  at  the 

Stafford  general  quarter  sessions  preferred  a  biU  «f 


» 

Under  a  sub- 

suiiioato  ar- 

bitntion  of 

two  assaults, 

(for  one  of 

which  the  Defendant  had  been  indicted,  and  convicted  at  the  quarter  sessions,)  and 

of  all  costs  incident  to  the  indictment  and  subsequent  proceedings  thereon,  the  aHn* 

trator  awarded  a  payment  in  satisfaction  of  all  costs  incident  to  the  indictnent  wbA 

previous  and  subsequent  proceedings  thereon :    Held,  x.  That  the  indictment  and  aa- 

taults  might  legally  be  referred.     %•  Tliat  the  arbitrator  did  not  thereby  exceed  his 

authority. 

iadict- 
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iodicttnent  against  the  Defendant  for  an  assault,  to        I8lf» 
which  he  pleaded  not  guilty,  and  traversed  the  indict*     *      '     -^ 
ment,  and  the  same  came  on  to  be  tried  at  the  following  ^^ 

sessions,  when  the  Defendant  was  convicted  of  the  TowKSBMOi 
assault,  but  the  judgment  of  the  Court  was  respited 
until  the  ensuing  sesrions,  and  that  the  Defendant 
claimed  to  be  entitled  to  the  possession  of  a  piece  ot 
land  which  was  disputed  by  the  Plaintiff;  and  that  at 
the  last-mentioned  sessions  the  Plaintiff  moved  for 
judgment  for  the  assault,  and  ofifered  to  give  in  evi* 
dence  another  assault  subsequently  committed  upon  the 
Plaintiff,  in  aggravation  of  the  judgment ;  but  it  was 
recommended  by  the  Court  that  the  several  assaults 
and  the  disputed  right  of  possession,  and  all  other 
questions  and  matters  whatsoever  in  dispute  between 
the  parties,  should  be  submitted  to  the  award  of 
M.  A.  JV.;  In  pursuance  of  the  recommendation  of  the 
Court,  and  of  the  mutual  wishes  of  the  parties,  thej 
thereby  agreed  reciprocally,  that  the  Plaintiff  on  his 
part,  would  perform  the  award  of  the  arbitrator 
touching  the  several  assaults,  and  the  disputed  right 
of  possession,  and  all  other  questions  and  matters 
whatsoever  in  dispute  between  the  parties,  and  con-* 
ceming  all  costs,  charges,  and  expences  incident  to 
the  indictment,  and  subsequent  proceedings  thereon^ 
and  all  other  costs,  charges,  and  expences,  relating 
thereto.  And  the  Plaintiff  averred  that  the  arbi- 
trator made  his  award,  and  thereby  awarded  that  the 
Defendant  should  pay  the  Plaintiff  lo/.  in  satisfaction 
of  the  assaults,  and  50/.  in  satisfaction  and  discharge 
of  all  the  Plaintiff's  costs,  charges,  and  expences  in- 
cident to  the  indictment,  and  previous  and  subsequent 
proceedings  thereon,  and  of  all  other  costs,  charges, 
and  expences  relating  thereto,  and  in  satisfaction  of  all 
other  claims  and  demands  of  the  Plaintiff  against  the 
Defendant    referred  to  the  arbitrator;    and  that  the 

F  f  2  Defend- 
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Defendant  should  pay  his  own  costs  incident  to  the 
indictment  and  previous  and  subsequent  proceedings 
thereon,  and  all  his  other  costs,  charges,  and  expences 
TowNSEND.  relating  thereto,  and  shewed  a  breach  in  nonpayment* 
Upon  demurrer  and  joinder,  Vatighan  Serjt,  in  sup- 
port of  the  demurrer,  contended,  that  the  arbitrator 
had  exceeded  his  authority  in  awarding  50/.  in  satis- 
faction of  the  PlaintifiTs  costs  incident  to  the  indict- 
ments, and  previous  and  subsequent  proceedings  thereon ; 
the  submission  being^imited  to  costs  incident  to  the  in- 
dictment and  subseqtient  proceedings  thereon.  If  the 
parties  had  intended  to  give  the  arbitrator  power  over 
the  costs  of  the  previous  proceedings^  they  would  have 
e3q)res6ed  it*  The  word  subsequent  excludes  all  prior 
costs,  and  the  Court  cannot  repudiate  the  word  subse- 
quent, nor  insert  in  the  submission  the  word  previous, 
which  is  requisite  for  the  Plaintiff's  construction.  The 
arbitrator,  feeling  that  the  word  subsequent  gave  him  no 
power  over  them,  purposely  inserts  the  word  previous, 
to  enlarge  his  jurisdiction,  and  the. words  <*  relating 
thereto"  in  the  submission,  do  not  supply  the  word 
previous.  There  is  nothing  apparent  on  the  face  of 
the  award  by  t^e  aid  whereof  the  costs  may  be  appor- 
tioned, and  the  subsequent  costs  separated  from  the 
previous  costs;  therefore  the  award  is  bad  for  the 
whole  50/.  No  case  can  be  cited.  Next,  the  matter 
is  not  arbitrable  between  the  parties.  Criminal 
matters  are  to  be  punished.  The  Court  of  quarter 
sessions  have  no  power  to  delegate  the  matters  of 
indictments.  Rex  v.  Harding,  {a)  "  A  judge  of  nisi 
priusj  by  consent  of  the  parties,  may  makd  a  rule 
to  refer  a  cause,  but  the  sessions  cannot  do  so, 
though  by  consent.  They  may  refer  a  thing  to 
another  to  examine,  and  make  report  to  them  for  their 

deter- 
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determination,  but  they  cannot  refer  a  thing  to  be  de-        1817* 

termined  by  the  other."    In  the  case  of  Mex  v.  Rant      ~     ' 

^  ,     .  Baker 

and  Rex  v.  Coombs  (a),  an  indictment  and  a  counter-  ^, 

indictment  for  a  riot  and  assault  were  referred,  and  the  Townsenr. 
case  turned  on  the  point  whether  this  sort  of  matter  ^ 

could  be  so  referred. 

Lens  Serjt.  contra.  The  arbitrator  has  used  this 
word  fully  to  express  his  conception  of  what  the  power 
given  him  Was,  but  he  has  gone  therein  no  further  than 
the  power  warranted,  which  extended  to  all  costs^ 
charges,  and  expences  incident  to  the  indictment,  and 
subsequent  proceedings  thereon:  he  awards  no  costs 
which  are  not  incident  to  the  indictment.  As  to  the 
legality  of  the  submission,  the  case  of  Beeley  v.  Wink^ 
JUld  (&)  goes  the  whole  length  of  this  case.  Tliat  was 
an  action  upon  a  promissory  note.  An  objection  was 
taken,  that  it  was  given  on  an  illegal  consideration, 
namely,  that  the  Defendant  being  indicted  for  a  matter 
cognizable  before  a  criminal  Court,  the  quarter  sessions, 
for  mal-treadng  his  apprentice,  the  Court  agreed  to 
diminish  his  punishment,  if  he  would  pay  the  costs  of 
the  indictment,  and  he  gave  his  promissory  note  for 
the  amount ;  and  it  was  argued  that  the  note  was  void, 
hut  the  Court  of  King's  Bench  held  that  the  Plaintiff 
was  entitled  to  recover. 

GiBBS  C.  J.  The  counsel  for  the  Defendant  has 
raised  two  objections  to  this  declaration;  ist,  that  the 
arbitrator  has  exceeded  his  authority;  sdly,  that  the 
parties  have  exceeded  theirs,  in  referring  this  matter. 
As  to  the  first  point,  if  we  look  to  the  words  of  the 
authority,  and  the  words  of  the  award,  it  is  impossible 
to  say  that  the  arbitrator  has  exceeded  his  authority* 

{a)  Kjd^i  Law  of  Awards^         [b)  ii  Eojh  j^6. 
64*   and  CaldnvelPs  Treatise  on 
the  Law  of  ArhitratiofUy  $• 

Ff  3  The 


426  CASES  IN  EASTER  TERM 

181 7«  The  words  of  ihfi  authority  are,  all  costs,  charge^ 
^-  -s^"  '"^  and  expences  incident  to  the  indictment,  and  subte^ 
quent  proceedings  thereon.  There  can  be  no  doabt 
TowNssND.  in  the  world,  that  the  subsequent  proceedings  are  all 
incident  to  the  indictment,  and  that  the  words  are 
only  used  there  from  a  looseness  of  mind  in  the  party 
penning  it.  No  doubt  the  costs  of  going  before  the 
grand  jury  are  also  incident  to  the  indictment,  and  the 
arbitrator,  in  finding  the  previous  and  subsequent  costs, 
has  found  them  to  be  incident  to  the  indictment,  and 
has  well  given  them.  As  to  the  2d  j^int,  the  parties 
have  referred  nothing  but  what  they  have  a  right  to 
refer.  They  have  referred  the  several  assaults ;  these 
may  be  referred.  They  have  referred  the  right  of  pos- 
session ;  that  may  be  referred.  The  reference  of  all 
matters  in  dispute  refers  all  other  their  civil  rights, 
which  may  well  be  referred ;  and  the  case  cited  by 
the  counsel  for  the  Plaintiff  recognizes  the  principle 
which  we  establish.  I  am  of  opinion,  therefore,  that 
nothing  is  referred  but  what  may  properly  be  a  matter 
of  reference. 

Dallas  J.  expressed  himself  to  be  of  the  same 
opinion  on  both  points. 

Park  J.  No  one  can  say  there  are  not  many  costs 
incident  to  indictments,  which  arise  before  the  indict- 
ment is  put  on  the  table^  and  those  costs,  whether  pre- 
vious or  lioif  are  included  in  the  word  incident.  As  to 
the  2d  point,  I  am  very  glad  that  a  case  has  been  cited 
which  puts  the  matter  out  of  all  doubt. 

BoRROUGH  J.  concurred  in  giving 

Judgment  for  the  Plaintiff. 
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Doe,  on  Demise  of  Webb,  v.  Goundry.  Maj  ^ 

ZENS  Seijt.  had  oa  a  fonner  day  obtained  a  mle  The  Plaintiff" 
nisi  for  setting  aside  the  execution  that  had  been  *?  """* "°. 
issued  in  this  case,  and  restoring  the  money  levied  for  not  bound  to 
the  costs,  upon  the  ground  that  a  writ  of  error  had  P^«  th«  De- 
issued,  and  the  Plaintiff  in  error  had  before  the  exe-  ^^^^^  ^  y^ 
cution  entered  into  the  recognizance  required  by  the  entering  into 

statute   1 6  and   17  Car.  2.  c.  8.  5.3.,  for  payment  of  ^^*  "^^^8^" 

zance  pursuant 
costs  in  case  of  aiHrmance  of  the  judgment,  whereupon  toid&z; 

the  writ  of  error  operated  as  a  supersedeas.  Car.  2.^.8.1.3. 

to  pay  costs  on 
afifirmance. 
Besi  Serjt  shewed  cause  against  this  rule,  upon  the     The  practice 

ground  that  the  Defendant  in  error  had  received  no  f^      "*  ^ 
^  take  a  recog- 

notice  of  the  Plaintiff's  entering  into  the  recognizance^  nizance  in 
which,  he  contended,   was  requisite,    if   the  recogni-  ^^ou^Ie  the  an- 
zance  could  be  entered  into  std^  silentioy  neither  bad  ^y^  premises 
the  Court  an    opportunity  of  judging  whether   the  when  that  can 
penalty  of  the  recognizance  were  sufficient,   nor  the     q^^^?^^ 
Plaintiff  below  of  knowing  whether  he  was  entitled  to  in  error  in 
execution  on  his  judgment,  and  it  could  not  be  allowed  ejectment  is 
that  his  proceedings  should  be  set  aside,  when  he  was  find  ^to  join 
apparently  regular,    and  he  had  no  opportunity  of  in  his  recogni- 
knowing  that  he  was  irregular :  he  referred  to  Boe  ▼•  ^^^^^^j^ 
Pearson  (a),  as  establishing  the  practice,  that  the  pe-  ance.^ 
nalty  of  the  recognizance  in  this  Court  shall  be  two 
years'  value  of  the  mesne   profits,  and  double  costs; 
but  the  Defendant  in  error  ought  necessarily  to  have 
the  means  of  checking  the  Plaintiff's  representations  of 
the  amount  of  the  mense  profits :  it  could  not  be  per- 
mitted that  the  officer  should  proceed  upon  the  bare 
assertion  of  the  party,  whote  interest  it  was  to  depress. 

(«}  JBurM/*  ioj«  , 

F  f  4  and 


Doe 
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1817.  and  conceal  the  value.  In  all  cases  of  bail,  the  bail  19 
nothing,  until  notice  thereof  is  given.  If  the  PlaintifT 
in  error  give  even  a  subsequent  notiee,  that  he  has 
GouNORY.  entwed  into  his  recognizance,  and  thereupon  the  De-* 
fendant  in  error  can  bring  the  amount  before  the  Cour^ 
in  review,  in  the  nature  of  a  rule  for  better  bail, 
the  Court  will  judge  whether  the  recognizance  is  suf* 
ficient. 

Lens  supported,  his  rule* 

Cur.  adv^  vulf* 

GiBBS  C.  J.      There  was  a  case  in  which  applica- 
tion was  made  to  set  aside  an  execution  in  ejectment,  on 
the  ground  that  a  writ  of  error  had  been  sued  out,  and 
that  the  Plaintiff  in  error  had  entered  into  the  required 
recognizance,  which  stayed  the  proceedings,  before  the 
date  of  the  Plaintiff's  execution.    In  this  case  no  bail 
in  error  were  to  be  put  in,  but  the  party  himself  was 
to  enter  into  his  own  recognizance.     The  objection 
was,  that  no  notice  had  been  given  to  the  Defendant 
in  error,  either  before  the  act,  that  the  Plaintiff  in  error 
would  enter  into  such  a  recognizance,  or  since  the  act, 
that  he  had  entered  into  a  recognizance;  this,  there- 
fore, is  wholly  a  question  of  regularity,  and  whether  it 
be  regular  or  not,  depends  wholly  on  the  practice  of 
the  Court.  Upon  the  motion,  the  counsel  not  being  able 
to  inform  us  what  the  practice  is,  we  have  taken  time 
to  enquire;  and  we  are  informed  by  the  clerk  of  the 
errors,   that  the  practice  in  ejectment,  wherein  no  bail 
are  to  be  put  in,  but  a  recognizance  is  at  all  events  to  be 
tfdcen,  is,  that  he  governs  himself  in  fixing  the  penalty 
of  the  recognizance  by  the  amount  of  the  rent  of  the 
premises,  and  takes  the  recognizance  in  double  the 
annual  rent     I  asked  what  would  be  the  course  in  a 
case  where  no  rent  had  been  paid,  but  the  land  in  the 

occu- 
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occupation  of  the  party ;  the  officer  answered,  that  he  1817* 
should  in  such  a  case  refer  to  the  Court  to  know  what 
he  ought  to  do,  but  that  such  a  case  had  never 
occurred  in  his  long  practice.  The  conclusion  is,  that 
no  practice  requires  that  any  such  notice  shotdd  be 
given,  consequently,  in  the  practice  that  has  been  here 
pursued,  the  recognizance  was  regular,  and  the  rule 
must  be  absolute,  for  setting  aside  the  execution  with 
costs.  The  Plaintiff  might  search,  to  see  whether  the 
Defendant  had  entered  into  any  recognizance. 

Rule  absolute 


TrINGHAM  v.  BeTHUNE.  Maj  a. 

TN  replevin  for  taking  the  Plaintiff's  goods  in  a  cer-  If  ii  power  to 
tain   dwellinff-house,    the  Defendant  avowed  and'*™"*°*°r 
made    conusance   by  reason   that  B.  Andrade^  being  numtlu'  notice^ 
seized  in  fee,  had  demised  the  house  for  ninety-nine  tennintdng  on 
years  to   Phillips^  rendering  rent,  who  demised  for  ^     7^ 
twenty-one  years  to  the  Plaintiff,  at  24/.  rent,  and  de-  ment,  be 
mised  the  reversion  to  B.  Jacob  for  eii?h^-nine  years,  ™«°w™««d 
who  granted  an  annuity  to  the  Defendants  for  three  redeem  at  any 
lives,  charged  on  the  premises,  with  power  of  distress  ^®  ^^  *hc^ 
and  entry,  and  avers  a  proviso  that  if  the  grantor  should  SJ^nusdescri^ 
at  any  time  thereafter  be  desirous  of  re-purchasing  the  don  is  fatal, 
annuity,  and  should  give  the  grantee  six  calendar 
months'  notice  in  writing  at  any  of  the  stated  times  for 
paying  the  annuity,  of  such  his  desire,  and  at  the  ex- 
piration of  the  notice  should  pay  the  grantee  800/.  and 
all  arrears,  then  the  grantee  would  accept  800/.  as  the 
price  of  the  repurchase,  and  would  release;   and  he 
shews  the  annuity  due,  and  the  Plaintiff's  rent  in  arrear, 
and  distress  taken  for  the  arrears.     Upon  oyer  prayed, 
the  grant  appeared  to  contain  a  proviso  for  redemption 

corre- 
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1817. 
Trinoiam 

BETHUNBs 


correq)ODding  with  the  statement  thereof  in  the  avowry^ 
but  the  PlaintifF,  amongst  other  pleas,  pleaded,  Sthly^ 
that  no  memorial  had  been  enrolled,  containing  the  pro- 
TiBO  for  redemption  of  the  annuity,  and  the  true  time 
and  terms  of  such  power  of  redemption ;  and  in  the 
1 2th  plea  he  stated  the  memorial  which  was  en- 
rolled, and  which  expressed  a  proviso,  that  if  the 
grantor  should  be  desirous  to  repurchase  the  an- 
nuity, it  should  be  lawful  for  him  so  to  do,  upon 
giving  six  months'  notice  in  writing  of  such  his 
intention,  and  paying  back  to  the  grantees  8oo/. 
and  all  arrears,  and  that  thereupon  the  grantees  would 
release  the  annuity ;  and  that  no  other  memorial 
^was  enrolled.  The  Defendant  replied  to  the  8th  pica, 
that  a  memorial  was  enrolled,  which  he  set  out,  stating 
the  proviso  as  it  was  stated  in  the  1 2th  plea,  and  the 
Defendant  demurred  to  the  I2th  plea.  The  Plaintiff  de- 
murred to  the  Defendant's  replication  to  the  8th  pica, 
and  joined  in  demurrer  to  the  i2th.  The  Defendant 
joined  in  demurrer  to  the  replication  to  the  8th  plea. 


Shepherdj  Solicitor-General,  who  was  to  have  argued 
Sx  the  Plaintiff,  was  stopped  by  the  Court,  who  called 
upon 


Vattghan  SerjU  to  support  the  memorial.  He  ad- 
mitted that  he  could  not  answer  the  objection  that  there 
was  a  material  discrepancy  between  the  deed  and  the 
memorial,  the  proviso  in  the  deed  requiring  six  months' 
notice  of  redemption,  terminating  upon  one  of  the  half- 
yearly  days  of  payment,  and  the  memorial  stating  it  as 
a  power  to  iiedeem  upon  six  months'  notice,  terminating 
at  any  time. 

Judgment  for  the  Plaintiff* 


IN  THE  FirrY«6£VEKTH  Y£AR  OF  GEORGE  IIL  431 

1817. 

(IN  THE  EXCHEQUER.CHAMBER.) 

Harrison  v.  King  ;  in  Error.  Maj  8. 

npHIS  was  a  writ  of  error  on  a  judgment  of  the  Bang's  No  action 

Bench.     The  Plaintiff  below  in  his  fifth  count  ^"^^^ 
declared,  that  the  Defendant  below  in  a  certain  dis-  ^^  ^^  ^ 
course  which  he  the  Defendant  then  and  there  had  in  Bowjtreet  on 
the  presence  and  hearing  of  one  James  Stevenson^  then  ^  ^  *^m    .^^ 
and  still  being  a  client  of  the  Plaintiff  below,  in  the  out  innuendo.' 
way  of  his  profession  and   business  of  an  attorney, 
intending,  as  aforesaid,   in   the  presence  and  hearing 
of  the    said  James  Stevenson,  falsely  and    maliciously 
spoke  and  published  of  the  Plaintiff  the  false,  scan- 
dalous,  malicious,  and  defamatory   words    following; 
*^  I  will  take  him  to  Bow-street  upon    a  charge    of 
forgery,"  thereby  meaning  that  the  Plaintiff  below  had 
been  and  was  guilty  of  forgery.     After  verdict  for  the 
Plaintiff  below  with   1500^  entire  damages  on  all  the 
counts,   and  judgment  thereon,    error  was  assigned^ 
^<  that  the  words  did  not  import  any  express  or  precise 
imputation  of  the  Plaintiff  below  having  committed 
forgery,  but  only  an  intention  of  the  Defendant  below 
to  take   the   Plaintiff   below  to   Bcw-streetf  (without 
shewing  where  in  that  street,  or  for  what  purpose,) 
upon   a  charge   of  forgery,   (without   stating  by  or 
against   whom  made,   or   to   be   made,    or   of  what 
forgery,)  and  which  words  of  themselves  constituted 
no  cause  of  action,  although  they  were  laid  in  a  sepa- 
rate count  as  a  separate  cause  of  action  without  any 
special  damage." 

E.  Ldmes  was  prepared  to  argoe  for  the  I^aintiff  in 
error;  and  no  one  appearing  for  the  Defendant  in 
error,  he  prayed  that  the  judgment  might  be  re-^ 
versed. 

GlBBS 
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I8I7. 


Harrison 

v. 

King. 


GiBBS  C.  J.  cited  the  cases  of  Wood  v.  Merrick  (a), 
and  Pollard  v.  Mason,  {b) 

Judgment  reversed* 


{a)  1  Ro,Ab.  Action  lur  Ctue% 

^'  P*  73-  pl'  *'• 

[If)  Ibid*  S.C.  Hob,  305.  336. 

See  also  the  cases  of  Powell  and 

Windft  Hob*  305.  337.     Hut,  41* 

S.  C.     Tbomoi  and  Axwortbf 

I  RoL  Abr,  tit.  Action  en  tbeCaje$ 


66.  a.  pLii.  A  15*  Bull  and 
May%  1  Sid,  320.  Hare  and  Mel* 
ler^s  case,  3  Leon*  138.  Holt  and 
Scbolefieldj  6  T,  R.  691.  Com, 
Dig.  tit.  Action  on  the  Case  for 
Defamation^  F.  i.  13.,  which 
Lawes  was  prepared  to  cite. 


MajZ, 


(IN  THE  EXCHEQUER-CHAMBER.) 

Stone  v.  Macnair  ;  in  Error. 


^'^u^T  THIS  was  a  writ  of  error  brought  to  reverse  a  judg* 
lid  for  ment  of  the  Court  of  King's  Bench,  which  had 


indebitatus  as- 

jwnpsit 

husband  for 

money  lent  to    passed   by  default    for   the   Plaintiff    below  upon   a 

^.^ T^*^  **  *^*  count  for  money  lent  to  the  Plaintiff  below  and  his 
cannot  be  sup-  ^^^^  ^^  ^^  ^"^  ^^  wife's  request,  and  upon  another 
ported.  count  for  money  paid  for  the  use  of  the  wife  of  the 

nev  lent  to  the  I*^*^"^  below,  at  the  request  of  the  said  Elizabeth^ 
wifeatthehus-»the  wife  of  the  Plaintiff  below ;  and  in  both  counts 
binds  request,  ^^g  stated  a  promise  by  the  husband  to  pay.  Chitty 
^formo-  ^^^  ^'^  Plaintiff  in  error  referred  to  the  authorities 
ney  lent  to  the  collected   upon  the   doctrine  of   "  consideration   exe- 

PWntiff  and      ^uted,"  by  the  learned  editor  of  Saunders,  in  the  case 

wixey  at  tne  o  r\  t 

Kquestofthe    o*   Osborne  v.  Rogers  (a)  and  to  Hayes  v,  Warren  {b), 

as  establishing,  that  no  assumpsit  could  be  supported 
against  the  husband,  for  money  advanced  to  the  wife, 
unless  it  had  been  advanced  upon  the  husband's  pre- 
cedent request,  which  was  not  here  alleged.  The 
allegation  of  a  request  by  the  wife  was  not  equivalent 
nor  sufficient  Neither  did  it  appear  that  she  was  his 
wife  at  the  time  of  making  the  contract ;  and  if  not. 


Plaintiff,  and 
wife ;  for  the 
wife  shall  be 
rejected  as 
surplusage. 


(a)  I  Wmt*  Sound,  364*  n,  i. 

7 


{b)  %Str.^^y 


then, 
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then,  according  to  Mitchinson  v.  Hewson  (a),  the  decla- 
ration was  clearly  bad ;  and  even  if  it  be  taken  that  it 
appears  on  the  record  that  she  was  then  his  wife,  still, 
as  she  was  known  to  be  covert,  and  the  contract  is 
with  her,  not  with  her  husband,  according  to  Bentlejf 
V.  Griffin  (i),  the  Plaintiff  cannot  recover.  And 
though  it  was  held  in  Slephetison  v.  Hardy  (c),  that  a 
Plaintiff  may  recover  for  money  lent  to  the  wife,  upon 
the  express  request  of  the  husband,  yet  the  law  does 
not  imply  such  a  request. 


1817. 


Stone 

v. 

Macnauu 


Tindal  contra.  After  judgment  by  default,  enough 
appears  on  this  declaration  to  sustain  the  judgment. 
As  to  the  count  wherein  the  consideration  is  stated  to 
be  money  lent  to  the  husband  and  wife,  at  the  request 
of  the  husband  and  wife,  it  is  clearly  good,  for 
though  the  wife  has  no  authority  to  request  or  promise, 
yet  the  utmost  result  is,  that  the  promise  of  the  wife 
shall  go  for  nothing,  and  then  the  promise  of  the 
husband  will  stand  alone.  Utile  per  inutile  non 
vitiatur.  As  to  the  count  for  money  paid  and  laid 
out  for  Elizabeth  the  wife  of  the  said  Thomas^  at  the 
request  of  the  said  Elizabeth  the  wife  of  the  said 
Thomas,  it  thereby  sufficiently  appears  that  she  was,  at 
the  time  of  the  loan,  the  wife  of  the  Plaintiff  below; 
and  so  Mitchinson  v.  Hewson  does  not  apply.  But'- 
cher  V.  Andrews,  {d)  Money  lent  by  A.  to  B.  is  not  a 
sufficient  consideration  for  an  indebitatus  assumpsit  to 
pay  by  C,  but  where  money  is  lent  to  a  wife,  it  is.  In 
Stephenson  v.  Hardy^  which  was  an  action  for  money 
'lent  to  the  wife  at  the  husband's  request,  it  was  said, 
that  though  money  might  be  advanced,  it  could  not  be 
lent,  to  a  wife,  but  the  Court  did  not  admit  the 
doctrine.     There  is  nothing,  therefore,  to  vitiate  in  the 


{a)  7  Term  Rep,  348. 


(0  3  mU.  388. 
{d)iSalk.%z.    8.Q.  sSalA. 
15.    Comb*  473*    Carti^  446. 


AV« 
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expression  of  a  loan  to  the  wife ;  there  is  nothing  thai 
prevents  the  husband  £roin  being  liable  for  it;   and 

though  here  it  is  at  the  request  of  the  wife,  and  ought 
to  be  at  the  request  of  the  husband,  yet,  after  judgment^ 
the  Court  will  intend  that  the  wife  was  acting  as  the 
agent  of  the  husband. 

OiBBS  C.  J.  The  difficulty  of  a  loan  to  the  wife  is 
got  over  by  the  authority  of  Stephenson  v.  Hard^ ;  but 
what  is  wanted  is  a  request  of  the  husband,  which 
cannot  be  supplied.  This  case  has  been  extremely 
well  argued  by  the  counsel  on  both  sides. 

Judgment  reversed. 


May  9» 


The  caption  of 
the  w^urrant  of 
attorney  in  a 
recovery  is  not 
so  conclusively 
a  part  of  the 
deed  of  the 
party«  but  that 
it  may  be 
amended  after 
executbn  by 
the  writ  of 
entry. 


John  James,  Jun.,  Demandant;    Williams, 
Tenant ;  Maria  James,  Vouchee. 

JDOSANQJUET  Seijt.  moved  to  amend  the  caption  of 
the  warrant  of  attorney  in  a  recovei-y.  The  writ  of 
entry  stated,  inter  alia,  130  acres  of  pasture,  pasture  for 
30  beasts,  &c.  The  writ  oi  dedimus  potestatem  pursued 
this  writ  exactly  as  it  ought  to  do,  but  in  transcribing 
the  ievxn!&  oi  t\ie  dedimus  potestatem  at  the  head  of  the 
warrant  of  attorney,  the  clerk,  supposing  that  the  repe- 
tition of  the  word  pasture  was  a  mistake,  had  omitted 
to  repeat  it  in  the  recital  of  the  writ  at  the  head  of  the 
warrant  of  attorney,  so  that  it  stood  as  130  acres  of 
pasture  for  30  beasts.  He  was  aware  that  the  Court 
had  held  that  they  could  not  amend  a  warrant  of  attor- 
ney, because  it  was  the  deed  of  the  party  (a),  but  the 
Court  had  never  yet  held  so  conclusively  that  this  /cap- 


{a)  Foxy  Demandant;  Bern' 
bwuf  Tenants  Earl  Gower, 
FQficifcep  eMt%  VI*  ii^%*\    and 


Forstery  Demandant;  ForsteTf 
Tenant;  Darcy  Boltuf. andlV\ft9 
VoucbicSi  ante,  VI.  37;. 

tiou 
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lion  was  a  part  of.  the  warrant  of  attorney,  that  they  may       1817* 


not  amend  the  caption. 


Fiat,  (a)    ^  •^^*" 
^  '     Demannantf 


(a)  But  where  no  penon  kas  ney  cannot  be  amended  (firectly, 
discorered  that  be  m  ioterestad  yet  if  a  party  amend  the  cap- 
to  exhibic  an  affidavit^  shewing  don  of  the  warrant  of  attorney^ 
the  caption  to  be  incorrect,  the  qu/ere  whether  he  may  not  !n- 
caption  may  be  called  in  aid  as  directly,  through  that  mediiuD» 
a  part  of  the  warrant  of  attor-  extend  the  authority  of  the  war- 
ney»  to  expound  the  operative  rant  of  attorney,  so  as  to  be  an 
part  thereof  as  an  authority  to  authority  to  gain  and  lose  in  a 
gain  and  lose  in  a  plea  of  the  plea  of  other  premises  than  weve 
premises  mentioned  in  the  cap-  presented  to  the  party's  notice; 
tion,  and  to  supply  defects  *  in  when  he  executed  the  warrant  o# 
the  body  of  the  warrant.  Then-  attorney, 
fore,  though  a  warrant  of  attor- 

•  For  Iter f  Demandant  f  ^c.  ante^  VI.  I.,  where  it  was  ruW 

uhi  tupra.    And  see  Clutterhuck%  contri, 
Piaintiffs  Brabant^  Deforciantf 


acc. 


Spink  v.  Hitchcock.  May  xo. 


T 


HE  Plaintif]^  although  she  had  arrested  tlie  Defend*  j^^  lutute 
ant  for  1 7/.  and  upwards,  at  a  time  when  the  Plain-  51  ^*  3* 

tiff  was  indebted  to  the  Defendant  in  104/.  for  rent  due,  j  '***  "1*  '*. . , 

^^  '  does  not  avoid 

and  in  1 2/.  for  the  costs  of  an  action  brought  by  the  the  Plaintiffs 
Defendant  against  the  Plaintiff,  in  which  the  Defendant  proceedingt 
had   been  nonsuited,  had  at  the  trial  of   this  cause  ^^   re^miirf  * 
recovered  only  61.  lis.     The  Defendant  was  in  prison,  his  arresting 
and,  as  it  was  sworn,  brought  these  actions  against  her  _^^^""°  7^* 
landlord  vexatiously,  and  had  swelled  her  apparent  de-  and  recovering 
mand,  by  delivering  a  second  bill  of  parcels,  giving  *  1^"  '^ni 
therein  new  names  to  articles  which  had  been  charged  ^  ' 

in  a  former  bill. 


Vau^ian  Serjt.  now  moved  that  all  proceedings  th< 
tofore  had  in  this  action, might  be  held  void  and  of  none 
effect,  and  that  all  subsequent  proceediags  therem 
Blight  belitayed.    H«  conceived  he  was  entitled  to  thk 

pro* 
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1817. 
Spink 

V. 

Hitchcock. 


motion  by  the  statute  51  G.  3.  c.  124.  5.  i.,  which,  re 
citing  all  the  prior  acts  that  have  passed  on  the  subject 
of  arrests,  enacts  that  no  person  shall  be  held  to  spe- 
cial bail  upon  any  process  issuing  out  of  any  court, 
where  the  cause  of  action  shall  not  amount  to  15/.  or 
upwards,  exclusive  of  costs,  and  that  where  the  cause 
of  action  in  any  court  shall  not  amount  to  the  sum  of 
15/.,  exclusive  of  costs,  (except  as  thereinbefore  is  ex- 
cepted, viz.  on  bills  of  exchange  and  promissory  notes,) 
no  special  writ  or  writs,  nor  any  process  specially  ex- 
pressing the  cause  of  action,  shall  be  sued  forth  or  issued 
from  any  court,  in  order  to  compel  any  person  or  per- 
s6ns  to  appear  thereon  in  such  court;  and  all  proceed- 
ings and  judgments  that  shall  be  had  on  any  such  writ 
or  process,  shall  be,  and  are  thereby  declared  to  be^ 
void  and  of  none  effect  He  urged  that  the  true  con- 
struction was,  that  if  the  Plaintiff  held  the  Defendant  to 
bail  for  more  than  15/.,  and  did  not  recover  15/.,  all 
the  proceedings  were  void :  he  admitted,  that  he  was 
not  aware  of  any  decision  of  any  court  upon  this  act. 


GiBBS  C.  J.  We  think  the  facts  stated  in  this  affidavit 
are  not  admissible.  We  think  this  act  is  intended  to 
prevent  arrests  for  15/.  in  the  same  cases  where  the 
former  act,  19  G.  3.  c.  70.,  prevented  arrests  under  10/. 
The  present  application  supposes  that  the  act  requires 
the  proceedings  to  be  set  aside,  unless  a  certain  sum 
is  recovered :  The  Defendant's  construction  of  the  act 
makes  it  imperative  on  the  Court  to  set  aside  the  pro- 
ceedings, if  the  Plaintiff  does  not  recover  15/.:  it  puts 
the  validity  of  the  proceedings  on  the  event  of  the  trials 
not  upon  the  existence  of  reasonable  grounds  for  the 
action.  This  act  recites,  (among  certain  former  acts,) 
that  by  the  5th  G.  2.  c.  27.  it  is  enacted,  that  where  the 
cause  of  action  shall  not  amount  to  10/.  and  upwards, 
in  any  superior  court,  or  to  405.  or  upwards  in 
any  inferior  coQrt^  no  special  writ  or  writs^  nor  any 

pro- 
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process  specially  therein  expressing  the  cause  or  causes        1817* 

of  action,  shall  be  sued  forth  or  issued  from  any  such      *~1~''^*^ 

.  .   -   .  ,  ^  Spink 

superior  or  inferior  court,  to  compel  any  person  to  ^, 

appear  thereon  in  such  court  or  courts;  and  all  pro-  HixcHflBCK. 
ceedings  and  judgments  upon  any  such  writ  are  thereby 
declared  to  be  void  and  of  none  effect.  It  is  to  be  ob- 
served tliat  the  expression  in  that  statute  is,  as  in  this, 
that  where  the  cause  of  action  shall  not  amount  to  the* 
sum  named  or  upwards,*  the  proceedings  and  judgment 
shall  be  void  and  of  none  effect.  Did  any  person  ever 
dream,  that  in  an  action  broughtbefore  the  statute  of 
51  G.  3.,  if,  after  an  arrest  for  10/.,  the  Plaintiff  reco- 
vered less  than  10/.,  the  proceedings  should  all  be  void? 
This  act,  after  the  several  recitals,  proceeds  in  the 
terms  of  the  statute  19  G.  3.,  that  no  person  shall  be 
lield  to  special  bail  upon  any  process  issuing  out  of  any 
court  where  the  cause  of  action  shall  not  have  originally 
amounted  to  the  sum  of  15/.;  but  all  the  former  acts 
apply  to  the  quantity  of  the  debt  sworn  to,  on  which 
the  Defendant  is  held  to  bail.  Where  a  Plaintiff  arrests 
a  man  for  less  than  15/.,  without  affidavit,  there  the 
proceedings  are  void;  but  where  a  Plaintiff  arrests  on 
an  affidavit  and  recovers  less  than  15/.,  if  there  be  any 
ground  for  relief  af  all,  it  is  a  case  within  the  43d  G.  3^ 
c,  46. 

The  rest  of  the  Court  concurred  in  refusing  the  rule. 


Lock  v.  Craddock.  ^^j  "• 

HTHE  Defendant  was  arrested  for  20,000/.,  and  final  T^^  prothoiKH 

judffment  for  that  sum  was  siimed  on  the  third  of  '*^»  "wking 
Mcof.     Two  persons  were  put  in  as  bail,  and  justified  supersedeas 
as  for  a  debt  of  20/.  145.  and  the  motion-paper  was  upon  perfect- 

^ng  bail,  18 
in  ^ure  to  retain  the  order  for  the  supenedeas^  which  is  exhibited  to  him  as  his 
inttmctions  for  the  writ. 

Vol.  Vll.  G  g  indorsed 


Lock 
•a 
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181 7.       indorsed  td  justify  in  that  sum.     They  entered  inton 
recognizance  in  the  sum  of  41/.  85.  The  Plaintiff's  attor- 
ney was  never  served  with  any  notice  of  putting  in  bail 
Craddock.    or  of  the  justification.     There  was,  however,  an  aiBda^ 
vit  of  the  service  of  notice  of  bail  on  the  Plauitiff's 
attorney,  purporting  to  be  made  by  Thomas  Mason^ 
16.  Aldersgate  Street^  but  no  such  person  had  ever  lived, 
or  was  now  known,  at  that  house,  and  the  only  attorney 
that  could  be  found  of  the  same  name  which  was  in- 
dorsed on  the  proceedings,  as  the  Defendant's  attorney, 
was  a  respectable  practitioner,  who  swore  he  knew  no- 
thing of  the  cause.     The  bail  were  not  resident  at  the 
places  at  which  they  were  in  the  notice  of  bail  repre- 
sented to  reside,  nor  c6uld  they  be  found,  and  the  use  they 
had  made  of  the  justification,  was,  to  alter  the  20,  14. 
in  the  order  for  the  writ  of  supersedeasy  into  20,000/., 
upon  ^hibiting  which  they  had  obtained  a  writ  of  sti* 
persedeaSy  which  was  served  on  the  warden  of  the  Fled. 
The  rule  for  the  allowance  of  bail  does  not  specify  the 
sum  for  which  bail  is  put  in,  nor  does  the  writ  of  51^- 
persedeas  /  but  the  order  for  the  supersedeas  does.   The 
warden  of  the  Fleet  thought  it  prudent  to  examine  the 
recognizance  of  bail,  and  found  it  to  be  taken  in  41/.  8^« 
only,  upon  which  he  declined  to  discharge  the  De* 
fendant 

* 
Best  Serjt.  under  these  circumstances  had  obtained  a 

rule  nisi  to  set  aside  the  justification  of  bail,  and  the 
writ  of  supersedeas^  and  that  the  Defendant  might  an- 
swer the  matters  of  the  affidavit,  and  that  service  of  the 
rule  upon  the  Defendant  in  person,  who  was  still  in  cus- 
tody, might  be  good  service. 

On  this  day,  no  cause  being  shewn,  he  made  the 
rule  absolute.  Upon  which  occasion  the  Court  ob- 
served that  the  practice  had  hitherto  been,  that  upon 
sight  of  the  order  for  a  supersedeas^  which  does  contain 
the  sum  for  which  bail  is  said  to  be  given,  the  protho- 

notary 
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notary  makes  out  a  supersedeas,  which  does  not  specify 
the  sum  for  which  the  bail  is  given,  and  delivers  it  to 
the  Defendant's  attorney  as  the  warrant  for  the  warden 
to  discharge  the  prisoner.  It  was  therefore  extremely 
important,  as  it  might  be,  in  some  part,  at  least,  a  dis- 
charge to  the  prothonotaries^  that  the  prothonotary 
should  be  careful  in  future  to  retain  the  order  on  which 
he  makes  out  the  supersedeas,  and  not  to  return  it  to  the 
party  who  gives  the  instructions. 

Ruie  absolute,  (a) 

(a)  See  Regula  generalhy  made  on  tl^e  occasion   of  this  case, 
post ,  end  of  this  term. 


WiLLisoN  V.  Patteson  and  Others.  May  u. 

^FHIS  was  an  action  of  assumpsit,  upon  three  bills  of  No  contract 

exchange,  accepted  by  the  Defendants,  and  indorsed  ^^^  enemy  ia 
to  the  Plaintifi^  and  for  money  lent  and  advanced,  paid,  time  of  war 
laid  out,  and  expended,  had  and  received,  for  interest,  r^'^jT-^" 
and  on  an  account  stated;    to  which  the  Defendants  court  of  JBrf- 
pleaded,  first,  the  general  issue,   non  assumpsit,  upon  //j^judicaturey 
which   issue   was    joined;    and   2dly,    the   statute   of  pi  •  ^S-"! 
limitations,  whereto  the  Plaintiff  replied,  that  at  the  sue  until  the 
time  when  the  causes  of  action  accrued,  the  Plain tiflF  "^^"^  of  P»ce, 
was  not  within  the  kingdom,  but  in  parts  beyond  the  ^^  PUintSbc 
seas,  to  wit  at  Dunkirk  in  France,  and  that  he  con-  inEngluif 

tinned  there  until  the  commencement  of  this  suit,  and  ^^  subject, 
V      ,       ,. ,  ,     .  „     ,         .  resident  m  the 

that  he  did  not  durmg  all  that  time  arrive,  or  come  the  hostile 

to,  or  within  this  kingdom.      The  rejoinder  thereto  country. 
denied  that  the  Plaintiff  remained  and  abided  out  of  ^^^  2^BritUb' 
the  kingdom  during  the  time  stated  in  the  replication,  subject  resident 
upon  which  issue  was  joined.     Tlie  cause  was  tried  J^^^^  d^h  "* 

proceeds  of  certain  goods  of  A,-i  an  alien  enemy,  A,  drew  on  the  Defendant,  payable 
to  his  own  order,  and  indorsed  the  bill  to  the  PlaintiiT,  an  Engluh-hom  subject  resident 
in  the  hostile  country,  who  sued  on  the  bill  after  peace  cestored :  Held  that  hm 
coold  not  recoyer. 

G  g  2  before 
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WiLLlSON 
v. 

Patteson. 


before  Gibbs  C.J. ,  at  Guildhall^  at  the  sittings  ader 
TViwiVy  term,  i8i6,  when  the  jury  found  a  verdict  for 
the  PlaintilT,  damages  562:/.  105.,  subject  to  the  opinion 
of  this  Court  upon  the  following  case.  In  May,  1803, 
tlie  Defendants  Patteson  and  Co.,  were  merchants  and 
co-partners,  in  London^  and  were  the  holders  of  one 
hundred  pieces  of  cambric,  the  property  of  M.  Varlet 
of  Dtmkirk,  in  France,  who  being  indebted  to  Mic/ielon, 
also  of  Dufikirk,  assigned  and  transferred  his  right  and 
interest  in  those  cambrics,  to  Michclon,  of  which  the 
Defendants  had  due  notice;  and  Michelon  on  25th  Nov. 
1803,  being  then  resident  at  Dunkirk,  drew  three 
similar  bills  of  exchange  upon  the  Defendants,  for 
100/.,  270/.,  and  130/.,  one  of  which  is  as  follows: 

Dunkerque,  \e  25th  JViyr.  1803,  pour  lool.  sterling. 

A  trois  mois  de  datte  paies  par  cette  seconde  do 
change,  (la  premiere  ne  Tetant,)  a  monordre,  la  somme 
de  cent  livres   sterling,   valeur   en   moi    meme,    que 
passercs  suivant  Tavis  de 
A  Messieurs  Bon  pour  cent  livres  sterlings. 

Messrs.  Pattisan,  Lee,  Sf  Isclin,  L.  Michelon. 

a  Londres. 

Indorsed. — Payes  a  Tordre  de  Mr.  T.  Willison  valeur 
recue  comptant.     Dunkerque,  la  26th  Nov.  1803. 

L.  Michelon. 
Which  bills  were  duly  remitted  to  the  Defendants,  and 
by  them  accepted  on  3d  Jan.  1804,  payable  as  soon 
as  certain  cambrics  should  be  sold,  which  said  cambrics 
were  afterwards  sold,  and  the  produce  received  by  tl>e 
Defc^ndants  on  the  7th  Jarw.  1804.  These  bills  were 
also  indorsed  for  a  valuable  consideration,  by  Michelon 
at  Dunkirk,  to  the  Plaintiff,  who  is  an  EnglishAiom 
subject,  but  who  then  resided,  and  still  continues  to 
reside  at  Dunkirk.  At  the  time  of  drawing,  accepting, 
and  indorsing  these  bills  of  exchange,  France  and 
England  were  in  an  open  state  of  war  with  each  other, 
and  Michelon  was  then  an  alien  enemy,  but  before  and 

at 
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at  the  time  of  bringing  the  present  action,  peace  was 
restored  between  the  two  countries.  If  the  Court 
should  be  of  opinion,  that  the  Plaintiff  was  entitled 
to  maintain  this  action,  then  the  verdict  was  to 
stand.  But  if  the  Court  should  be  of  opinion,  that 
the  Plaintiff  could  not  maintain  this  action,  in  that 
case   a   nonsuit   was   to  be  entered.      This  case  was 

to  be  turned  into  a  special  verdict  if  the  Court  should 
think  proper  so  to  direct. 


1817. 

WlLLISON 

Patteson* 


Lens  Serjt,  for  the*. Plaintiff,  anticipated  that  the 
objection  to  be  made  to  the  Plaintiff's  right  to  recover, 
would  be,  that  though  the  Plaintiff  was  a  native  of 
this  country,  he  was  at  the  time  of  drawing  the  bills 
resident  in  Dunkirk^  then  an  hostile  country,  and  that 
he  could  not,  by  drawing  on  a  house  in  London^  in 
time  of  war,  withdraw  his  funds  from  this  country,  nor 
could  the  holder  derive  any  advantage  from  a  security, 
made  over  to  him  under  such  circumstances.  But 
the  proposition  that  no  contract  could  be  made  with  an 
alien  enemy,  which  could  be  supported  in  an  English 
court  of  justice,  was  much  too  broad :  it  had  been  in 
certain  cases  holden,  that  even  a  trading  with  an 
enemy  was  legal ;  and  a  contract  for  insurance  on  the 
trading  with  an  enemy  had,  until  the  decision  of  Potts 
v.  Bell  (ar),  been  held  legal.  I^ord  Kenyan  there  held, 
indeed,  that  for  a  British  subject  to  trade  with  an  enemy 
was  illegal.  But  in  Gist  v.  Mason  {b)  it  had  been 
held  that  such  contracts  were  not  necessarily  illegal; 
and  much  pains  it  cost  to  arrive  at  that,  as  a  general 
conclusion,  after  an  argument  by  civilians  on  that 
question.  If  any  such  plain  and  obvious  principle  had 
ever  before  existed,  it  can  hardly  be  supposed  that 
the  doctrine  should  have  been  entirely  forgotten.  If 
there  be  such  an  universal  position,  that  no  contracts 
with  an  enemy  can  be  sustained,  the  cases  of  Antoine  v. 


(a)  8  Term  Ref.  548. 


(b)  I  Term  Rep.  84* 

G  g  3  MoKS^ 
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I8I7. 

WlLHSON 
V, 

Pat  jesgs. 


Morskead{a)   and   Daubuz  v.  Morshead{b\   ought   to 
have  been  put  on  that  ground.     And  if  that  objection 
was  therein  urged,  then  those  cases  are  a  still  stronger 
authority  for  the  Plaintiff.     If  it  be  considered  that 
that  which   was   there  done   by  the  parties  did  not 
contravene    the    law    of   this    country,    that    is    the 
whole  length  to  which  the  Plaintiff  needs  to  carry  this 
case.      Ransom   bills  were  held   legal   up   to  a  late 
period,  and    they   were    put    an  end    to    by   act  of 
parliament  (c),  not  by  construction  of  law.     In  Sparer^ 
berg  V.  Bannantynej  the  general  principle  is  laid  down, 
upon  a  question  whether  an  alien  bom,  taken  prisoner 
at  war,  could  sue  in  our  courts ;  and  it  was  held  that 
it  was  not  essential  that   an  enemy  should  be  alien 
born ;  it  was  only  needful  that  he  should  be  an  alien 
enemy,  llbis  was  antecedent  to  the  case  of  the  Hoop  (d) 
in  the  Court  of  Admiralty,  and  to  Potts  v.  Bell,  (e)  Tie 
right  to  sue  is  correlative.     The  statute  34  G.  3.  r.p., 
which  prohibited  payment  even  of  the  justest  debts, 
was,  certainly,  introductory  of  a  new  law,   and  was 
meant  so  to  be :  it  was  a  special  act  made  during  a  war, 
and  expired  with  the  war.     Admitting  the  force  of 
Sir  J.  NtcoFs  {/)  argument,  that  it  is  inconsistent  that 
there  should  be  war  for  one  purpose,  and  peace  for 
commercial  purposes,  yet  the  mere  pa3ring  a  private 
debt  is  very  short  of  commercial   intercourse:    the 
Plaintiff  does  nothing,  except  that  he  takes  an  order 
for  payment  of  his  debt,  which  he  does  not  attempt  to 
enforce  till  the  return  of  peace. 

Best  Seqt,  contrh.  This  question  has  long  been 
considered  as  perfectly  at  rest,  upon  the  broad  prin- 
ciple that  all  trading  with  an  alien  enemy  is  ill^al. 
This  is  fully  laid  down  in  Potts  v.  BeUj  and  most  ably 


\b)  Antct  VL  33a. 
\e)  %%  G.  3-  c,  aj. 
C.66.  //•37*3^f39' 
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put  there  by  Sir  J,  Nicol.  In  Gist  v.  Masouj  Lord  1817« 
Mansfield  C.  J.  does  mention  the  authority  of  two 
cases,  abundantly  sufficient  to  shew  that  the  law  had 
been  long  established.  **  A  short  note  in  Ro.  Ab.^  {a)  Pattkson. 
where  a  trading  with  Scotland^  then  in  a  general  state  of 
enmity  with  this  kingdom,  was  held  to  be  illegal ;  and 
the  other  was  a  note  which  is  now  burned,  which  was 
given  to  me  by  Lord  Hardwicke^  of  a  reference  in 
King  William* s  time,  lo  all  the  judges,  whether  it  were 
a  crime  at  the  common  law,  to  carry  com  to  the 
enemy  in  time  of  war;  who  Were  of  opinion  that  it 
was  a  misdemeanor."  How  then  can  a  contract  arise 
out  of  a  matter,  which  by  the  common  law  of  the  land, 
as  declared  by  the  twelve  judges,  is  held  to  be  a  mis- 
demeanor ?  This  doctrine  has  been  confirmed  too  by 
the  cases  of  Brandon  v.  Nesbit  (i),  and  Bristaw  v. 
Towers^  (c)  which  determined  that  an  insurance  of  th^ 
property  of  an  alien  enemy  is  illegal  and  void.  In  the 
case  of  M^Cannell'v.  Hector  {d)  it  was  decided  that  a 
subject  residing  abroad  is  to  be  considered  as  a 
tbreigner.  Lord  Eldon,  Chancellor,  in  his  judgment  in 
the  case  Ex  parte  Boussmaker,  (e)  says,.^'  if  this  had  be^n 
a  debt  arising  from  a  contract  with  an  alien  enemy,  it 
could  not  possibly  stand;  for  the  contract  would  be 
void.''  The  present  is  not  the  case  of  a  contract 
made  in  peace,  and  suspended  by  war,  that  can  at  the 
return  of  peace  be  set  up  again.  It  may  be  admitted, 
that  the  adoption  of  this  doctrine  in  modern  times 
originated  in  the  Admiralty  Court ;  for  Lord  Mansfield 
kept  it  out  of  the  sight  of  the  courts  of  common  law 
as  much  as  he  could.  In  the  ca^e  of  the  Hoop^  [f)  Sir 
W.  Scott^s  judgment  is  conclusive.  In  FiUa  v.  Z)i- 
mock  (g),  the  same  principle  is  established.     England 

(a)  %  Ro.  Mr.  173.    Prero'  (d)  $3os.  Uf  Pull,  113. 

gattve  Le  Roy.  L.  Gutrre^pl,  3.  (e)  13  Ves,  71. 

P.  13  E.  %.  B.  R»  (/)  I  Rob.  198. 

(3)  6  Term  Rif.  aj.  (g)  Skm.  370* 

(e)  Ibid^zS* 
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was  the  last  state  which  in  modern  times  came  intc? 
this  rule,  making  contracts  with  an  enemy  in  all  case^ 
illegal,  unless  under  the  exceptions  prescribed  by 
licence  from,  the  sovereign.  There  may  be  pecuniary 
advantages  derived  from  the  continuance  of  commerce 
with  a  neighbouring  nation  during  a  state  of  war,  but 
it  is  restrained  by  considerations  of  much  superior 
cogency.  In  the  present  case  these  reasons  most  for- 
cibly apply.  The  .bill  is  payable  to  the  order  of  the 
drawer,  and  is  not  indorsed  till  the  next  day  after 
the  nlaking.  It  is  indorsed  to  a  Scotchman^  resident 
at  Dunkirk^  who  was  therefore  then  an  alien  enemy. 
In  no  case  referred  to  has  this  principle  ever  been 
doubted.  In  Sparenberg  v.  Bannantyne^  it  was  held 
that  the  Plaintiff  w^  not  an  alien  enemy,  but  it  was 
not  denied,  that  while  be  was  in  the  enemy's  ser- 
vice he  owed  the  hostile  sovereign  a  temporary  alle^ 
giance.  It  was  held,  that  he  need  not  be  alien  ne^ 
but  that  it  sufficed  if  he  were  an  alien  enemy  at  the 
time.  If  the  act  of  peace  gave  every  prisoner  the 
light  of  returning  to  his  country,  it  would  be  unneces- 
sary to  stipulate  in  treaties,  as  universally  is  done,  for 
his  return  to  his  country.  It  may  be  admitted  that 
the  34  G.  3*  c.  9.  was  introductory  of  a  new  law,  (and 
the  state  of  things  then  required  new  securities,)  with- 
out admitting  any  inference  adverse  to  the  general 
rule,  that  all  trading  with  an  enemy  is  illegal.  Here 
goods  are  sold,  and  bills  are  drawn  for  the  price  o^ 
those  goods;  this  therefore  is  illegal.  The  case  of 
ih^. detenus  in  France  is  very  distinguishable.  It  stood 
on  its  own  peculiar  principle.  It  is  impossible  that 
persons  shut  up  in  the  enemy's  country  by  an  abuse 
of  the  privileges  of  war,  should  be  considered  as  alien 
enemies,  nor  would  the  defenders  of  our  country,  if 
taken  captive,  be  involved  in  that  disability. 
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Lens  in  reply.     The  argument  for  tlie  Plaintiff  de- 
stroys itself,  for  the  law  cannot  depend  upon  the  degree 
of  hardship.     It  was  held  when  those  cases  of  Antoine 
V.  Morshead^  and  Davbuz  v.  Marshead  were  decided, 
that  they  did  not  establish  this  principle.     Those  cases 
were  the  converse  of  this :  there  an  English  gentleman 
resident  in  France  drew  on  England  in  favour  of  an 
enemy  resident  there.     If  all  the  detenAs  were  liable  to 
be  starved,  it  would  be  a  ground  for  the  legislature  to 
legah'ze  their  commerce,  by  a  new  act  of  parliament^ 
but  it  would  not  make  their  bills  legal.     The  Plaintiff's 
argument  has  never  controverted  the  doctrine  of  Potts 
V.  Bell^  and  it  admits  that  if  this  were  a  contract  of  that 
sort,  its  legality  could  not  for  a  moment  be  maintained. 
But  these  bills   were  not  a  payment  for  those  cam- 
brics :    the  mention  of  the  cambrics  was  only  material 
in  this  case,  as  shewing  that  the  conditional  acceptance, 
payable  on   payment  for  the  cambrics,  had  become 
absolute.     It  is  said,  that  these  bills  were  drawn  for 
the  produce  of  those  cambrics.     There  might  be  some- 
thing like  a  commercial  dealing  between  the  Defendant 
and  Michelonj  but  not  between  the  Plaintiff  and  the 
Defendant.     WiUisonj  the  payee  and  indorsee  of  the 
bill  for  a  valuable  consideration,  is  not  stated  on  the 
case  to  have  notice  of  the  purpose  for  which  the  bills 
are  drawn.     He  does  not  appear  to  have  had  any  in- 
terest in  the  sending  of  those  cambrics  into  this  coun- 
try :  he  is  no  further  connected  with  the  cambrics  than 
this,  that  as  soon  as  the  cambrics  are  sold,  Michelan 
has  a  fund  in  this  country,  out  of  which  he  draws^ 
payable  as  soon  as  that  fund  is  productive,  in  favour  of 
his  creditor   the   Plaintiff.      But  it  is  necessary   for 
the  Defendant  to  shew,  that  if  an  alien  enemy  has 
a  fund  in  England,  on  which  he  has  a  right  to  draw, 
he    cannot    pay    a    private    debt  to  another  out  of 
that  fund.     It  by  no  means  appears  that  the  debt  from 
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181 7*        Michelon  to  the  Plaintiff  did  not  arise  for  goods  sold^ 
and  used  in  his  own  country.     The  Defendant  must 
therefore  establish,  that  if  a  foreigner  send  goods  her-e, 
Paijteson.  :   iivhich  escape  confiscation,  the  proceeds  of  the  sale  of 
the  goods  are  so  far  tainted,   that  he  can  never  pay  a 
debt  out  of  that  sum..    If  it  were  material,  the  Plain- 
tiff would  be  entitled  to  add  to  the  case  tlie  fact  that 
the  Plaintiff  had  nothing  to  do  with  the  sending  over 
of  the  cambrics.     Much  of  the  Defendant's  argument 
rested  on  the  supposition  that  he  had.     But  having 
thus  thrown  the  cambrics  out  of  the  case,  the  Plaintiff 
is  upheld  by  the  authorities,  in  contending,  to  the  full 
extent,  that  an  alien  enemy  may  in  time  of  war  legally 
draw  on  a  fund  in  this  country  ;    for  othcr>vise  Anioine 
V.  Morshead  and  Daubuz  v.  Morshead  cannot    be  sup- 
ported.    In  the  case  Ex  parte  Bonssmaker,  Lord  Eldon 
does  not  go  the  length  which  the  Defendant's  argu- 
ment requires :  his  dictuvi^  however,  ought  to  go  no  fur- 
ther than  the  case  to  which  it  relates;    and  even  if  it  be 
a  just  inference,  that  it  was  meant  to  be  so  general,  this 
Court  must  pronounce  whether  there  is  any  foundation 
for  so  unlimited  a  position,  which  the   case  then  in 
judgment  did  not  call  for,  and  which  is  not  supported 
by  any  authority.     In  the  case  of  Bell  v.  Gilson  (a),  it 
was  doubted,  by  so  venerable  an  authority  as  Heath  J., 
whether  a  trading  with  an  enemy  was  illegal.     Neither 
the  judgment  of  Sir  W.  Scott,  nor  any  other,  goes  to 
the  length,  that  when  war  prevails,  no  payment  of  a 
subsisting  debt    by  an  alien   enemy   can  possibly  be 
legal,  it  not  bemg  shewn  how  that  debt  arose.    All  that 
appears  here  is,  that  Michelon  being  indebted  to  the 
Plaintifi^  who  was  resident   in  the  same  place,  it  not 
appearing  how  that  debt  arose,  pays  it  by  drawing  on 
a  fund  which  he  has  in  this  country.     And  the  Plaintiff 
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may  recover   without  iaterfering  with  any   adjudged        18 17* 
ca«c,  or  any  recognized  principle.  ^   -    -' 

GiBBS  C.  J.  I  think  my  Brother  Lens  has  put  this  Patteuii. 
case  on  the  true  ground,  and  it  is  fit  that  the  Court 
should  not  pass  by  the  di£5culties  which  he  has  at- 
tempted  to  throw  in  their  way.  He  truly  states,  tha^ 
it  does  not  appear  on  the  facts  of  this  case  when  the 
cambrics  were  remitted  to  this  country,  nor  whether 
the  Plaintiff  was  conscious  of  the  consideration  upon 
which  these  bills  of  exchange  were  accepted,  it  there- 
fore must  be  taken  that  be  knew  only  that,  and  all 
that,  which  these  bills,  on  the  face  of  them,  communi- 
cate. The  law  laid  down  by  the  Defendant's  counsel^ 
that  a  trading  with  an  enemy  is  iUegal,  my  Brother 
Lens  does  not  deny.  The  Defendant  further  contends, 
that  if  the  subjects  of  another  state  are  permitted  in  time 
of  war  to  draw  bills  on  this  country,  to  get  those  bills 
accepted,  and  to  negotiate  them,  and  if  the  indorsee 
is  permitted  to  recover  on  those  bills,  that  is  as  direct 
a  trading  and  c6mmunication  with  this  country  as 
possibly  can  be,  and  therefore  is  prohibited.  Against 
this  doctrine,  it  is  urged,  that  this  is  not  such  a  trading 
or  communication  as  is  prohibited ;  and  that  it  is  so 
ruled  by  the  case  of  Antoine  v.  Morshead,  Whether  in 
arguing  that  case  the  counsel  for  the  Defendant  urged 
that  no  contract  could  exist,  I  know  not:  I  believe  be 
did ;  but  I  know  that  that  was  the  only  consideration 
which  made  the  Court  hesitate  on  that  case;  but  they 
decided  it  on  the  ground  that  it  was  an  excepted  case 
and  did  not  come  within  the  general  rule.  The  bill 
was  drawn  by  an  Etiglish  subject,  on  an  English  sub- 
ject, and  we  thought  that  circumstance  took  it  out  of 
the  ordinary  rule.  We  adverted  to  the  circumstance 
that  the  bill  was  indorsed  to  a  foreigner,  but  it  was  not 
sued  on  until  the  time  of  peace.     We  also  adverted  to 
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the  principle  which  the  Court  of  King's  Bench  adoptecT 
in  Kensington  v.  IngHsj  that  that  which  was  rendered 
lawful  by  the  licence,  was  lawful  in  all  its  conse- 
quences; and  as  it  was  legal  to  carry  goods  from  the 
island  A.  to  the  island  B.,  an  insurance  on  those  goods 
was  also  lawful.  So  we  there  held,  that  the  end  being 
legal,  the  means,  without  which  it  could  not  be  effected, 
were  also  legal.  [His  Lordship  here  read  the  repoit 
of  the  judgment  in  that  case,  (a)]  We  referred  our- 
selves to  the  legal  purpose  for  which  those  bills  were 
drawn,  and  which  was  the  support  of  our  fellow-sub- 
jects in  France.  Tliat  case,  therefore,  was  decided  as 
an  exception  to  the  general  rule.  By  the  general  rule, 
I  cannot  help  thinking  that  an  alien  enemy  resident  in 
France  has  no  right  to  draw  on  this  country  for  a  fund 
due  to  him  here ;  for  that  I  take  to  be  the  very  sort 
of  communication  which  the  policy  of  the  law  meant 
to  prevent.  It  is  impossible  to  say,  that  the  Plaintiff 
was  not  conusant  of  the  purpose  for  which  these  bills 
were  drawn;  for  on  the  very  day  after  the  drawing,  he 
attempts  to  take  to  himself  by  indorsement  those 
funds ;  which  is  the  very  species  of  communication 
that  it  is  the  purpose  of  the  law  to  prevent.  I  come 
very  unwillingly  to  this  conclusion,  seeing  nothing  dis- 
honest in  the  transaction. 


Dallas  J.  Potts  v.  Bell  was  not  the  first  case  that 
so  decided.  The  law  of  Potts  v.  Bell  is  admitted  by 
the  counsel  for  the  Plaintiff,  and  in  that  decision  1  find 
no  exception  to  the  general  rule,  which  is,  that  during 
war  all  contracts  are  at  an  end.  I  cannot  say  that 
the  drawing  a  bill  by  an  alien  enemy  is  not  a  contract  to 
pay  by  an  alien  enemy,  or  that  when  he  indorses  to  an 
alien  enemy,  it  is  not  a  contract  to  pay  to  an  alien 

(a)  Jnte,  VI.  2$^. 
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enemy,  and  therefore   I   am  most  clearly  of  opinion,        1817* 
that  the  Plaintiff  is  not  entitled  to  recover.  \^r  "    ~~^ 

Park  J.     Before  the  case  of  Potts  v.  Bell,  there  was    Patteson; 
an  opinion   prevalent  in   Westminster  HaU,   that  the 
commerce  with  an  enemy  was  not  illegal.    That  deci- 
sion, however,  was  founded  on  the  opinions  of  all  the 
best  foreign  jurists,  particularly  the  admirable  work  of 
Blanker  shock,      Antoine  v.  Morshead  is  distinguishable 
from  this  case,  for   the  drawer  and   the  payee  were 
British  prisoners  of  war,  and  I  hope  a  British  prisoner 
of  war  is  not  to  be  considered  as  an  alien  enemy.     Lord 
Eldon^  Chancellor,  lays  it  down   broadly,  that  every 
contract  with  an  alien  enemy  is  void.     An  attempt  was 
made  in  the  Court  of  King^s  Bench,  in  the  case  of 
Roberts  v.  Hardy  (a),  to  extend  the  doctrine  of  Mac» 
coHTieU  V.  Hector    further   than  this   Court  intended. 
In  Macconnell  v.  Hector,  the  Plaintiff  was  a  trader  re^ 
sidcnt  in  France:  in  Roberts  v.  Hardy,  the  party  was  a 
private  ^Englishman  who    went  to  America,    and  was 
there  detained  as  a  prisoner,  and  the  Court  said,  a  pri- 
soner of  war  b  not  to  be  prevented  from  drawing. 

BuRRouGH  J.  The  Court  in  Hilary  term  directed 
this  to  be  made  a  case,  not  from  any  doubt  which 
they  entertahicd,  but  from  a  wish  that  tlie  cause  should 
be  decided  in  the  presence  of  my  Lord  Chief  Justice. 
In  Antoine  v.  Morshead,  the  Court  recognized  the  prin- 
ciple, in  deciding  that  case  as  an  exception  to  the  rule. 
That  cannot  be  done  indirectly,  which  cannot  be  done 
directly.  Michelon,  having  funds  in  this  country,  could 
not,  during  war,  bring  an  action  for  money  had  and 
received  against  the  holder  of  his  funds  here ;  neither 
can  he,  by  drawing  a  bill  on  his  debtor,  and  indors- 
ing it  to  another,  produce  the    same  effect.     The 
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bill  is  a  contract ;  and  no  contract  can  be  enforced  in  a 
court  of  British  judicature,  which  is  made  during  die 
war^  and  which  is  made  by  an  alien  enemy*  I  amy 
therefore,  clearly  of  opinion,  that  a  nonsuit  oug^t  to  be 
entered. 


Lens  then  applied  for  permission  that  the  case  might 
be  turned  into  a  special  verdict,  but  the  Court  said^ 
they  felt  no  difficulty  whatever  on  the  question,  aod 
did  not  thbk  it  necessary.  The  Plaintiff  might  resort 
to  another  remedy,  if  he  had  confidence  in  the  point 

Rule  absolute  for  nonsuit 
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Though  1        ^PHIS  was  an  action  upon  a  policy  of  insurance  upoD 

Defendant,  by  ^j^^  gj^j     SuccesSy  declared  to  be  upon  fish,  war- 

paynnent  into  •«  i     /.        /•  i  i 

court,  idmiu    ranted,   as  usual,   free  from  average,  unless   general, 

ereiy  cause  of  or  the  ship  stranded.  The  Plaintiff  in  his  first  count 
yet  where  the  averred  that  the  ship  by  force  of  the  winds  and  waves 
PlaintilTalleges  was  stranded,  bulged,  damaged,  and  wrecked.  The 
in  nis  <  *^  *■*"    Defendant  paid  money,  exceeding  the  premiums,  into 

Court  generally,  upon  the  whole  declaration.  Upon 
the  trial  of  the  cause  at  Guildhall^  at  the  sittings  after 
Hilary  term  1817,  before  Park  J.,  there  was  evidence 
of  some  general  average :  the  Plaintiff  went  for  a  total 


riout  and  in- 
contUtent 
facts,  at  the 
proundifor 
one  and  the 


same  claim,  it 

is  not  competent  for  the  Plaintlir  to  apply  the  Defendant's  payment  into  court  of  a 
aum  insufficient  to  meet  all  the  denunds  alleged,  as  evidence  to  prove  such  one  of 
the  Plaintiff's  grounds  of  recovery  as  the  Plaintiff  may  elect ;  but  he  mutt  prorehii 
cate  by  other  evidence  of  the  fact. 

The  Plaintiff,  on  a  policy  on  fish,  free  from  average  unless  general,  or  the  ship 
•tranded,  averred  that  the  ship  was*  stranded,  bulged,  damaged,  and  wrecked.  The 
Defendant  paid  money  into  court  generally.  The  Plaintiff  offered  the  role  of  Cooit 
for  payment  u  evidence,  i.  of  a  total  loss,  1.  of  a  stranding :  Hdd  that  as  the  loss 
might,  contittemly  with  the  declaration,  accrue  by  other  of  the  alleged  cantet  thaa 
•tranding,  #.^.  u  a  general  average,  the  Plaintiff  could  not  apply  the  payment  inl» 
couit  as  an  adnuitbn  of  the  total  lost,  or  of  the  stranding. 

loss, 


£y£RTH 
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loss,  and  also  for  a  partial  loss,  to  entitle  himself  to        1817* 
which  last,  he  stated  that  the  ship  had  been  stranded, 
and  for  proof  thereof,  as  well  as  of  the  total  loss,  he  v. 

relied  on  the  Defendant's  rule  to  pay  money  into  Court,  Bell. 
because  that  was  an  admission  of  every  cause  of  action 
stated  in  the  declaration,'  and  amongst  others,  as  he 
urged,  of  a  loss  by  stranding,  and  also  of  a  total  loss. 
The  jury  found  that  there  was  no  total  loss,  nor  any 
stranding  in  fact,  and  they  found  that  there  was  no 
stranding  unless  the  rule  for  payment  of  money  into 
court  conclusively  proved  that  the  ship  was  stranded. 
A  verdict  passed  for  the  Plaintiff,  subject  to  the  point 
reserved. 

Lens  Serjt.  in  this  term  had  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  enter  a  nonsuit. 

Best  and  Vaughan  Serjts.  shewed  cause.  They 
urged  that  the  Plaintiff  had  omitted  to  produce  wit- 
nesses of  the  stranding,  in  consequence  of  being  put  off 
his  guard  by  his  confidence  in  the  doctrine,  which  they 
still  maintained  to  be  cprrect,  that  the  payment  of 
money  into  Court  admitted  every  cause  of  action  stated 
in  the  declaration,  although  they  allowed  that  it  did 
not  admit  the  amount  of  the  damage.  The  payment 
into  Court,  therefore,  admitted  the  cause  of  the  loss, 
which  wns  the  stranding.  It  might  be  too  much  to  say 
that  it  was  an  admission  of  every  word  in  the  decla- 
ration, in  the  different  counts  of  which  there  nught  be 
some  inconsistent  averments,  but  a  prominent  part  of 
tliis  cause  was  a  count  peculiarly  adapted  to  a  loss  by 
stranding. 

Tlte  Court  relieved  Lens  from  supporting  his  rule. 

GiBBs  C.  J.     The  Plaintiff^'s  counsel  have  stated 
the  law  most  correctly,  that  if  this  loss  CQuld  proceed 

from 
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V, 

Bjexl. 


from  any  other  cause  than  the  stranding,  the  admission 
does  not  apply  exclusively  to  the  stranding ;  and  un- 
questionably there  may  be  a  general  average,  or  other 
causes  of  loss,  and  therefore  the  admission  is  not  ex- 
clusively confined  to  the  stranding,  and  the  Court  will 
Qot  be  extremely  cautious  strictly  to  tie  down  the  parties 
to  the  effect  of  a  payment  into  Court,  when  it  is  to 
prevent  iheir  trying  their  right* 


The  rest  of  the  Court  concurred  in  making  the 

Rule  absolute  for  a  nonsuit* 


Af!  undotsik* 
ing  t«  accept 
thort  notice  of 
trial  for  the 
sittings  afker 
term,  given 
when  there  if 
not  time  for 
abort  notice  of 
trial  at  the  lit- 
tingt,  does  not 
compel  the 
Defendant  to 
accept  short 
notice  of  trial 
at  the  adjourn- 
ed Sittings. 


Abbott  v.  Abbott. 

DEST  Serjt  shewed  for  cause  against  a  rule  which 
Pell  Serjt.  had  obtained,  for  judgment  as  in  case 
of  a  nonsuit  for  not  proceeding  to  trial  pursuant  to 
notice,  that  though  the  Defendant  had  obtained  time 
to  plead,  on  the  terms  of  accepting  short  notice  of  trial 
for  the  sittings  after  term,  yet  that  when  thd  o^tder 
was  obtained,  only  one  day  remained  before  the 
sittings  in  London  ;  and  he  was  not  required  to  accept 
notice  of  trikl  at  the  adjourned  sittings,  that  not  being 
within  the  meaning  of  the  order. 

Per  Curiam.  If  an  order  for  time  to  plead,  upon 
the  terms  of  taking  short  notice  of  trial  for  the  sittings, 
be  made  at  a  period  when  only  one  day  remains  before 
the  sittings,  the  party  has  a  right  to  consider  that  he 
may  discharge  his  mind  firom  all  possibility  of  going  to 
trial  at  those  sittings ;  and  a  notice  for  the  adjourned 
sittings  does  not  satisfy  the  terms  of  the  order. 

Rule  discharged. 
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Raw  t;^  Aldersok.  Maji%. 

TTULLOCK  Seijt  had  on  a  former  day  obtained  a  if  two  wimnt 
rule  nisi  that  the  Plaintiff  might  be  at  liberty  to  »«  attorney  to 
enter  up  final  judgment  against  the  Defendant,  as  of  ^^^  igaiJ^ 
this  present  term,  for  240/.  pursuant  to  a  warrant  of  ^emt  ind  one 

attorney  which  had  been  inYen  to  certain  attomies  <*>«»  j^'dgment 

*^  I  cannot  be  en* 

named,  to  ^  appear  for  us  WiUiam  Alderson  and  George  tn^dupi^ainit 

Aldersoriy   as  of  Hilary  term   last  past,  Easter  term  the  other. 

next,    or    any  other  subsequent  term,    to   receive   a 

declaration  for  me  in  an  action  of  debt  for  240^.,  money 

borrowed,  at  the  suit  of  J.  TZov,  and  to  confess  the 

same  action,  or  else  to  sufier  a  judgment  by  nil  dicit^ 

&c.  for  240/.  and  costs.     And  we  the  said  W.  A*  and 

G.  A»  authorize  a  release  of  errors."     Executed  by  both. 

Given    to    secure    120/.    on    demand    with    interest. 

mUiam  Alderson^  (who,  it  was  sworn,    was   a  surety 

for  George\  was  since  dead. 

HuUocky  being  called  on  to  support  his  rule,  admitted 
that  where  a  joint  warrant  of  attorney  was  given  by  two, 
it  had  been  held  that  the  Plaintiff  cannot,  after  the  death 
of  one,  pursue  the  authority  against  the  other,  as  in  Gee 
V.  Ijane.  {a)  But  in  the  case  where  each  of  the  two  has 
authorized  a  warrant  to  be  entered  against  tne^  it  had 
been  held  that  where  one  of  the  two,  (which  is  this 
very  case,)  who  give  the  joint  authority,  dies,  the  action 
may  nevertheless  be  proceeded  in.  Gladwin  v.  Scott,  (b) 
But  to  coitsider  the  case  on  a  broader  principle,  all  the 
authorities,  (and  there  are  several  which  hold  that  where 
the  warrant  is  given  to  confess  judgment  to  two,  it  may 
be  entered  after  the  death  of  one,)  equally  warrant  the 

(a)  15  EaUj  J9»,  (b)  Barncjt  SS' 

Vol.  VII.  Hh  PJauitiff's 


V. 
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PlaintiflT's  position,  that  the  authority  survives,  if  it  be 
to  enter  up  judgment  against  me  and  another,  and  one 
dies.    Todd.y,  Dqdd.  {a)  Warrant  to  confess  judgment 
Al^erson.     to  two,  one  died  before  judgment,  leave  was  given  to 
enter  up  judgment  against  the  other,   for  the  Court 
held  that  a  warrant  of  attorney  of  this  sort  cannot  be 
so  strictly  construed  as  a  bare  authority  at  common 
law,  because  it  is  coupled  with  an  interest,  and  was  in- 
tended to  be  a  security  for  money.  Sayer  {b)  in  his  r^ort 
of  the  same  case  differs,   and  is  probably  mistaken* 
Futcher  v.  Smith,  (c)      Upon  an  authority  to  confess 
judgment  to  two,  the  Court  gave  leave  to  enter  up 
judgment  after  the  death  of  one,   holding  that  the 
decease  of  one  did  not  operate  as  a  countermand  of 
that  authority.     So  in  Trendall  v.  May  {d\  the  Court 
of  King's.  Bench  held  that  the  alteration  in  the  state  of 
parties  being  only  in  the  persons  charging^  and  not  in 
the  persons  to  be  charged,  might  make  a  material  dis* 
tinction,  and  that  they  therefore  were  not  embarrassed 
by  the  case  of  Gee  v.  Lane^  and  granted  the  permission* 
It  must  turn  on  a  principle  of  law.     Is  this,  which  is 
in  substance  only  a  security  for  a  debt,  avoided  by  the 
decease  of  one  of  the  debtors  ? 

GiBBs  C.  J.  The  Court  of  King's  Bench  have  de- 
termined that  on  a  warrant  to  confess  judgment  given 
by  two,  the  decease  of  one  revokes  the  authority  of  the 
attorney.  That  Court  has  also  decided,  that  on  a  war- 
rant to  confess  judgment  to  two^  the  decease  of  one 
does  not  revoke  the  authority.  They  considered  the 
distinction  between  the  two  cases,  and  decided  that  in 
the  case  of  the  decease  of  one  Plaintiff  the  authority 
was  not  revoked.      Unless  I  could  see  my  way  very 

{a)  1  IFilj.  $1%.  S.C. /tutu J         (h)  Sajetf  $, 
by    name    of    Todd  v.    Todd,         (c)  %  W.  BL  1301. 
Barnes^  48.    S.  C  Sayety  $•  (d)  %  Mauit  ^  Seltu.  76. 

13  dearly^ 


Raw 

11. 
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clearfy/  I  should  not  d^art  from  the  decision  of  the       1817. 

Court  of  King's  Bench.     I  can  see  strong  reasons  fi:>r 

that  Judgment:  for  instancy  if  a  judgment  be  ent^ed 

against  two,  the  one  standing  as  a  surety,  he  may  have    AunBsov, 

his  remedy  over :  his  condition  may  be  materiidly  altered 

after  the  decease  of  the  other. 

• 
No  one  was  instructed  to  shew  caote^  but  the  Court 
on  their  own  examination  of^the  case 

Discharged  the  rule. 


Robinson  v.  Yarrow. 


May  ju 


ABRAHAM  Henry  had  been  a  partner  of  Charles  The  accept- 
Siaeben,  under  the  firm  of  SUieben  and  Co.,  but  ^^^  ^^  ^  ^i^l 
they  had  dissolved  that  partnership;  after  which  Hemy  camion  <£'^* 
drew  a  bill  on  the  Defendant  at  two  monthb'  date,  pay-  mitt  the 
able  to  "  our  order,"  which  he  signed  P.  pro :  C  Staeben  ^^.'T*^'  ^tnd- 
and  Co.,  A.  Henry,  and  indorsed  it  to  the  Plaintiff  in  the  procura- 
like  manner,  by  the  signature  P.  pro  CAas.  Staeben  and  tion  to  draw. 
Co.,  A.  Henry.    The  Defendant  accepted  the  bill,  and  ^he^bill t^i^^ 
in  this,  which  was  an  action  agfidnst  him  for  non-pay-  donedby  the 

ment,  the  Plamtiff  in  his  first  count  declared  on  the  »fo>«procura. 

tton,  theclsitc 
bill  as  drawn  by  Abraham  Henry,  using  the  name,  stile^  thereof  aotap- 

and  firm  of  Chas*  Staeben  and  Co.,  and  averred  an  in-  pearingyth^ 
dorsement  by  Henry,  not  noticing  therein  that  he  in-  j^?!^^^- 
dorsed  by  procuration.     In  the  second  count  the  Plain-  th^  procuration 

tiff  averred  that  the  bill  was  drawn  by  A.  Hemy,  and  '^  |f*>««'  . 

^ ,  .  So,nhoogli 

indorsed  by  A  Henry,  not  noticmg  the  procuration,  the  indorse- 
In  a  third  count  the  Plaintiff  alleged  that  certain  per-  ">«»'  "f^*^ 
sons  using  the  style  of  CJtas.  Staeben  and  Co.  drew  the  ^j^  acceptance, 
bill,  and  that  the  said  Chas.  Staeben  and  Co.  indorsed  t]ie  By  Park  J. 

bill.     Upon  the  trial  of  the  cause  at  GmldhaU^  at  the 

H  h  2  sittings 
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sittings  «fter  yJHilaty  term,  1817,  before  Burrq^gh  J. 
these  facts  were  proved,  except  that  no  eridence  was 
given  of  the  hand-writing  of  the  indorsement  by  jFfimiy. 
Under  the  direction  of  Burrough  J.  a  verdict  passed  for 
the  Defendant 


Vaughan  Seijt.  had  obtained  a  rule  nisi  to  set  aside 
this  -verdict  and  haive  a  new  tridl. 

'Best  Serjt.  shewed  cause  against  the  rule.  He  first 
contended  that  none  of  the  counts  truly  described  the  bill. 
Next  he  objected  that  the  Plaintiff  bad  not  proved  the 
procuration  of  Staeben  and  Co.  to  have  been  given  to 
'Henri/  to  indorse ;  so  far  from  its  being  proved,  there 
were  strong  indications  that  the  name  was  fraudulently, 
if  not  feloniously,  assumed  by  Henry,  But  though  it  has 
been  held  that  an  acceptance  admits  the  drawei^s  hand- 
writing, and  every  thing  else  that  is  on  th^  face  of  the 
bill,  and  must  have  been  there  when  the  drawee  ac- 
cepted, yet  the  acceptance  does  not  admit  those  things 
which  are  on  the  back  of  the  bill,  and  may  or  may  not 
have  been  added  after  the  acceptance, 

Vaughmi  in  support  of  his  rule.     It  is  sufficient  to 

describe  the  bill  in  the  declaration  either  according  to  its 

*  legal  effect  or  according  to  the  tenor.    Bass  v.  Clive{a). 

Therefore  the  third  count  is  good,  which  states  that  cer- 

'tain  persons  using  the  (iTmoi  Staeben  and  Co.  drew  the 

bill,  though  only  one  person,  Henry ^  in  fact  drew  it 

It  is  admitted  that  the  acceptance. proves  the  authority 

oi  Henry  to  use  the  name  o(  Staeben  and  Co.  to  draw 

the  bill.     If  the  acceptance  has  proved  that  fact  for  one. 

purpose,  it  has  proved  it  for  all  die  purposes  of  this  bill. 

If  Henry  was  authorized  to  draw,  it  is  not  too  much  for 


a  jury 
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a  jury  to  infer  that  he  had  a  continuing  authority  to 
indorse.  Bass  v.  Cltve  goes  further  than  this.  Lord 
Elknbarough  C.  J.  says,  ^'  is  not  the  acceptor,  before  he 
accepts  a  bill,  bound  to  know  whether  the  drawer  is  aa 
aggregate  firm  or  not?'  The  authority  being. proved 
to  be  once  given,  must  be  presumed  to  continue,  unless 
the  contrary  be  proved. 

GiBBs.  C.  J.  I  cannot  tell  what  private  connection 
may  subsist  between  these  parties.  I  can  look  only  to 
the  instrument  itself,  and  the  manner  in  which  it  is  de- 
clared on,  Staeben  and  Co.  who  were  once  a  firm,  pur- 
port to  authorize  Henry  to  draw  on  the  Defendant. 
The  Defendant  accepts  the  bill,  and  thereby  admits  that 
Staeben  and  Co.  ate  existing,  as  they  may  be,  as  to  him : 
he  stands  answerable  to  Staeben  and  Co.  for  paying  to 
them  the  amount  of  that  bill;  he  admits  Xh^tHemyj  as  the 
attorney  of  Staeben  and  Co.,  had  authority  to  draw  that 
bill ;  but  it  does  not  appear  at  what  date  the  indorse- 
ment was  made,  and  the  Defendant  has  not  admitted 
that  Henri/  had  a  right  to  indorse  that  bill.  The  De- 
fendant may  say,  I  did  suppose  that  Staeben  and  Co» 
were  an  existing  house,  as  they  once  were,  and  that 
they  had  authorized  Henry  to  draw  that  bill,  and'  I 
have  made  myself  liable  to  them ;  but  I  have  not  ad- 
mitted that  the  agent  was  authorized  to  indorse  the 
bill. 


I8I7. 
Robinson 
Yarrows; 


Dallas  J.  I  am  of  the  same  opinion  with  respect  to 
a  conversation  which  was  dwelt  on  in  the  argument :  the 
Defendant  admitted  that  he  was  liable  to  the  person 
entitled  to  recover  on  that  bill,  but  he  did  not  say  who 
that  person  was.  The  Plaintiff  is  not,  therefore,  enti- 
tled to  recover. 

Park  J.  The  mere  acceptance  proves  the  drawing, 
but  it  never  proves  the  indorsement:  it  is  not  at  all  ne- 

H  h  3  cessary 
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ROBINSOBr 

Yarrow. 


cessary  that  a  power  given  to  draw  bills  by  procuration 
should  enable  the  agent  to  indorse  by  procuration :  the 
first  is  a  power  to  get  funds  into  the  agent's  hands,  the 
other  to  pay  them  out.  The  case  of  Smith  ▼.  (tester  (a) 
decides,  that  even  if  the  indorsement  be  there,  the  ao 
ceptance  does  not  admit  the  indorser's  hand-writing,  and 
that  the  acceptor  is  bound  to  look  only  to  the  face  of  the 
bill.  I  therefore  agree  with  my  Lord  and  my  Brother 
Dallas,  that  my  Brother  Bwrough  was  right  in  direct* 
ing  this  verdict. 

Rule  discharged. 


(a)  I  Term  Ktp,  654. 


Majf  13.      Kerval  i;.  WuuLiAM  F0S8ETT    and    Thomai^ 

FOSSETT. 


DESTSexjL  had  on  a  former  day  obtained  a  rule 
nisi  to  set  aside  the  proceedings  in  this  cause  for 
irregularity,  and  that  an  exoneretur  might  be  entered 
on  the  bail  piece,  with  costs.  The  facts  were^  that 
Markj  Thomas  and  William  Fosset  having  executed  a 
bond  to  the  Plaintiff  for  2000/.,  the  Plaintiff  com.- 
menced  three  actions  of  debt,  one  against  Mark,  and 
one  against  TTiomas  Fossetj  whom  respectively  he 
arrested,  and  they  severally  gave  bail  in  those  actions: 
he  also  sued  out  a  capias  against  William  and  Thomms 
Fossettj  with  an  ac  etiam  against  William,  in  prose- 
cution of  which  writ  the  Plaintiff  made  an  affidavit  of 
debt  against  William  ^aoly,  and  declared  against  WU- 
liam   and  Thomas  separately.      Upon    this  writ  the 


The  dauieof 
€U  etiam  tn 
bailable  pro- 
cess points  cmt 
the  person 
against  whom 
the  action  is 
to  proceed. 

Upon  a  bail- 
able capias 
against  two 
Defendants, 
with  a  clause 
of  ac  etiam 
against  one, 
and  affidavit  of 
debt  against 
one,  the  Pl^« 
tiff  may  re- 
gularly declare 
against  diat 
one  only. 

And  though  the  sheriff  arrest  the  other  alto,  that  does  not  alter  the  denomination 
of  the  action. 

sheriff 
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sheriff  arrested  both   Wiliimm  and  Thomas^  and  they 
had  jointly  put  ia  bail. 

Copley  Serjt  shewed  cause  against  the  rule.  In  the 
case  of  Forbes  v.  PhiUips  (a),  inasmuch  as  the  affidavit 
to  hold  to  bail  was  correct,  being  i^ainst  PhiUips  only, 
the  addition  in  the  writ  of  Fraficis  Forbes^  it  was 
held,  did  not  vary  the  writ  from  the  affidavit,  any  more 
than  iijohn  Doe  were  there.  The  Court  cannot  know 
whether  John  Doe  be  a  real  or  a  fictitious  personage* 
This  declaration  is  warranted  most  strictly  by  the  writ» 
and  the  rule  must  be  discharged.     In  Moss  v.  Birch  (b) 

the  ac  etiam  was  against  the  two  Defendants.  But  in 
the  case  of  Spencer  v.  ScoU  (c),  writ  against  two,  and 
declaration  against  one.  Eyre  C.  J.  said,  if  John  Doe  is 
ever  named  in  the  writ  with  the  real  Defendant,  it 
follows  that  proceedings  arc  not  to  be  stayed  be- 
cause two  names  appear  in  the  writ  and  one  only  in 
the  declaration.  John  Doe  is  never  inserted  in  the 
declaration.  So,  in  Stables  v.  Ashley  {i\  the  Court  said 
they  would  not  distinguish  between  John  Doe  and  a 
real  Defendant.  Thompson  and  Another  v.  CMer  and 
Others,  ace.  {e)  In  the  present  case^  though  there  are 
two  names  in  the  common  part  of  the  writ,-  yet  there 
is  only  one  in  the  ac  etiam :  and  the  distinction  is 
between  this  case  and  those  where  the  ac  etiam  is 
against  two,  for  it  has  been  repeatedly  decided  that 
where  the  ac  etiam  is  against  two,  a  declaration  against 
one  is  bad.  Lewin  v.  Smith.  {/)  As  to  entering  an 
exoneretur  on  the  bail  piece,  the  bail  purport  to  be 
bail  in  an  action  against  two,  whereas  this  writ  and 
this  declaration  are  against  on^  therefore  the  bail  is  a 


lgl7. 


(a)  %  New  Rep.  9? • 
{b)  s  Term  Rep.  72a. 
Ic)  I  Bos.  £!f  PuiL  19. 


(^0  X  Boj.  bf  Pull.  49. 
(e)  X  Maule  Gf  Selw.  SS* 
(/)  4  BoJh  5«9« 


Hh  4 


nullity. 
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191 7-  nullity,  and  it  is  idle  to  enter  an  exoneretur  where  there* 
18  no  bail  piece  and  no  bail  in  the  action.  Next,  .the 
Defendant  has  applied  too  late,  for  no  objection  to  the 
affidavit  to  hold  to  bail,  or  want  of  such  affidavit,  can  be 
taken  advantage  o^  after  the  bail  are  put  in«  DaUo9F 
T.  Barnes,  (a)     Shamnan  v.  Whattey.  {b) 

Best  in  support  of  his  rule.  Motions  on  these  sub- 
jects have  often  been  made  equally  late.  The  baQ  are  not 
to  wait  and  see  whether  proceedings  will  be  had  against 
them.  The  case  of  Forbes  v.  Phillips  and  the  other 
cases  of  that  class  are  distinguishable.  The  Court 
there  considered  one  of  the  Defendants,  Francis  ForbeSj 
as  a  mere  nominal  person,  like  John  Doe^  and  that  the 
introduction  of  his  name  did  not  vitiate;  but  here 
the  other  Defendant  is  treated  as  an  existing  per- 
son, for  he  is  actually  arrested.  If  this  affidavit  be 
false,  there  can  be  no  indictment  for  perjury.  If 
the  sheriff  had  been  directed  to  take  one,  and  he  had 
taken  the  two,  it  would  have  been  the  sheriff's  fault; 
but  this  writ  commands  him  to  take  the  two;  and 
if  he  had  omitted  it,  or  had  let  one  of  them  escape^ 
it  would  have  been  actionable.  In  the  case.of  iS^ato- 
man  v*  Jfhallei/y  it  does  not  appear  what  the  irregu- 
larity was;  tliat  might  have  been  some  little  trifling 
mistake;  but  this  affidavit  is  not  an  affidavit  in  this 
cause.  In  Spencer  v.  Scottf  Eyre  C.  J.  says,  John  Doe 
is  never  inserted  in  the  declaration:  where  both  are 
named  in  the  writ,  and  John  Doe  is  one,  the  Plaintiff 
may  declare  against  one,  but  where  both  are  real  per- 
sons, the  Plaintiff  cannot  declare  againt  one.  In 
Stables  v.  Ashley  the  distinction  is  taken  between  pro- 
cess  bailable  and  not  bailable.      Therefore  the  De- 

(«)  z  Maukbf  Sclw.  ajo.  (6)  Ante,  VI.  285. 

fend  ant 


\ 
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fendant  is  entitled  to  an  exoneretur^  and  the  declaration 
is  irregular. 


v« 


GiBBs  C.  J.  I  am  not  able  to  see  any  ground  on  FoflflKix. 
which  these  proceedings  ought  to  be  set  aside.  First, 
the  Defendant  will  have  much  difficulty  to  get  over  the 
authority  of  S/iawman  v.  WhaUeyj  which  is  cited  to 
shew  that  the  'Defendant  is  too  late  in  his  application. 
The  facts  are,  that  a  writ  issues  against  three,  on  their 
joint  and  several  bond,  an  affidavit  of  debt  is  made 
against  each,  in  an  action  against  each.  In  the  beginning 
of  the  writ  the  sheriff  is  commanded  to  take  William 
and  Thomas^  and  the  ac  etlam  is  against  William  alone. 
The  sheriff  took  William^  and  also  took  Thomas j  whom 
he  ought  not  to  take ;  but  he  could  not  prejudice  the 
Plaintiff  by  taking  Thomasy  whom  he  had  no  right  to 
take.  The  question  then  is,  whether  he  had  a  right 
to  take  William,  It  is  objected  by  the  counsel  for  the 
Defendant,  that  this  was  a  writ  against  two,  and  that 
the  sheriff  cannot  take  one,  but  must  lake  the  two ;  he 
is  right  in  this  conclusion,  but  the  question  is,  whether 
this  is  a  writ .  against  two.  In  serviceable  process,  the 
PIainti£P  jnay  join  in  one  wut  as  many  Defendants  as 
he  will,  and  declare  against  one  only.  In  bailable 
process,  if  a  PIainti£P  sues  out  a  writ .  against  two,  he 
must  declare  against  both.  I  think  the  ac  etiam  points 
out.  the  person  against  whom  the  action  is  to  proceed* 
John  Doe  is  joined  in  every  writ,  and  is  not  declared 
against;  the  Court  cannot  distinguish  .between  Jo^n  Doe 
and  any  other  person.  If  it  were  necessary  to  join 
another  in  the  declaration,  because  he  is  named  in 
the  intjroductory  part  of  the  writ, .  it  must  be .  neces- 
sary to  put  John  Doe  into  every  declaration  on. bail- 
able process,  I  therefore  think  the  rule  ought  to  be 
discharged. 

Dallas 
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Dallas  J.     I  am  of  the  &ame  opinion. 

Park  J.     In  Moss  v.  Birck  the  ac  etiam  was  against 
both,  and  several  declarations  against  each* 


BuRHouGU  J«  The  only  reason  why  two  arc  usually 
inserted  in  wvits,  is,  because  the  common  printed  form 
of  the  writ  runs  in  the  plural  number,  and  unless  diere 
be  a  plurality  of  Defendants,  the  printed  form  does 
not  grammatically  apply  to  the  case ;  but  if  the  Plaintiff 
will  strike  out  the  plural  words,  and  insert  a  singular 
number,  he  may  sue  one  only. 

Rule  discharged. 


Schroder  and  Another  v.  Thompson. 

n^HIS  was  an  action  upon  a  policy  of  insurance,  at 
and  from  London  to  the  ship's  loading  port  or 
ports  in  Virginioj  and  back  to  Londoriy  with  Kberty  tm 
toudi  at  Si.  Ubes ;  upon  the  ship  Bremer.  The  cause 
was  tried  at  GuUdhaU  at  the  sittings  after  Hilojy  term 
1817,  before  Dallas  J.,  when  it  appeared  that  the 


Maj  x6. 

A  vessel  char- 
tered to  a  port 
of  America 
laden  with 
salt,  to  bring 
home  a  return 
cargo  of  titn- 
ber,  entered 

an  embare  ^  "wnier  of  the  vessd  had  chartered  her  to  Donaldson^ 
under  which  it  16  proceed  in  ballast  to  NarfM  in  Virginia,  and  diere 
waspcrmittcd   ^  j^^  ^  ^^g^  ^  timber,  and  therewith  proceed  to 

her,  upon  the  ^ 

notification  of  "E^omfoft,  for  the  freight  theran  mentioned :  soty-five 
the  embargo,     running  days  to  be  allowed  for  loading  at  Norfijlk  and 

ttnk)ading  in  Lonthm,  and  the  days  on  demurrage  over 
and  above  the  said  lading  days  at  5/.  55.  per  day :  That 
xm  her  way  to  Virginia^  she  should  call  at  St.  Vbesj 


to  return  with 
the  caigo  on 
board,  or  to 
dischaigeher 


cai^go,  and  re- 
turn in  ballast''  She  dischaiged  her  catgo,  remained  eighteen  months  thekv, 
y  dll  the  embargo 'teMed,  tbtn  shipped  her  homewd  cai;go,  and  was  Jott^  lUd 
that  she  was  not  bound,  with  rdation  to  the  underwriters  on  shipy  to  have  returned 
¥rith  her  caigo  of  salt,  or  to  have  sailed  in  ballast;  and  that  the  underwriters  on  ship 
were  still  liable. 

and- 
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and  there  take  a  cargo  of  salt,  with  mats  for  dunnage,       1817* 
at  the  freight  of  ;d,  per  bu^el  for  the  salt,  to  be  paid     *    "^ 
on  delivery  at  Norfolk.    The  ship  sailed  from  London  ^^ 

in  ballast,  arrived  at  SL  UbeSy  shippfed  a  cargo  of  salt,  Thompsov. 
and  therewith  arrived  at  the  port  of  tJorfiM  in  Virginia 
on  30th  January f  1808.  By  an  act  of  Congress,  of 
22d  December^  1807,  <<  an  embargo  was  laid  on  all 
vessels  in  the  ports  and  places  within  the  limits  and 
jurisdiction  of  the  United  States,  cleared  or  not  cleared^ 
bo«nd  to  any  foreign  port,  and  no  clearance  was  to  be 
furnished  to  any  ship  bo^^d  to  any  such  foreign  port, 
except  vessels  under  the  immediate  direction  of  the 
president  of  the  United  States.  Provided  that  ]:^>thing 
in  that  act  should  be  construed  to  prevept  the'departurfe 
of  any  foreign  ship,  either  in  bfdla^t^  or  with  the  goods 
on  board  of  such  ship,  when  notified  of  that  act  Armed 
vessels  possessing  commissions  from  any  foreign  pow^ 
were  not  to  be  considered  as  liable  to  that  embargo.'' 
The  Bremer  finished  discharging  her  cargo  on  27th 
February  f  She  was  not  an  American  ship,  nor  belonged 
to  any  native  or  any  citizen  of  America^  but  was  foi'eigp 
to  America,  and  the  property  of  foreigners.  Upon  the 
ship's  arrival,  and  dufing  her  'stay  in  Virginia,  the 
embargo  enacted  by  that  act  was  in  force  there.  The 
embargo  was  taken,  off  on  4th  March,  1 809,  but  the  ship 
was  restrained  by  the  act  of  the  government  until  loth 
June,  after  which  she  took  in  a  cargo,  and  on  13th  August 
sailed  for  London  with  a  cai^  of  timber,  and  was  lost 
at  sea.  The  Defendants  contended  that  the  Plaintiff 
was  not  entitled  to  recover,  firat,  beoanse,  when  upon 
the  ship's  arrival  at  Norfolk,  the  embeigo  was  found  to 
subsist  there,  it  was  competent  fcnr  her,  being  a  ship 
foreign  to  America,  either  to  have  sailed  in  ballast 
afler  discharging  her  cargo  of  salt,  or  to  have  eailed 
with  the  cargo  of  salt,  which  she  had  on  board  when 
the  embargo  was  first  notified  to  her,  either  of  whidi 

things 


4M 


CASES  IN  EASTER  TERM 


I817. 

SCHBODSa 

THOifnoK. 


things  she  was  permitted  to  do  by  the  proviso  in  the 
first  section  of  the  acty  but  that  it  was  not*  competent 
to  the  assured^  in  pursuit  of  their  own  purposes, 
voluntarily  to  submit  themselves  to  the  embargo, 
waiting  for  a  cargo  until  that  restriction  should  be 
taken  off,  and  to  subject  the  underwriters  to  a  liability 
of  an  indefinite  duration ;  secondly,  that  the  vessel  had 
ataid'  an  unreasonable  time  in  the  port  of  Norfolk^ 
after  the  dissolution  of  the  embargo.  Dalkts  J.  inclined 
to  think  that  the  assured  were  bound  to  sail  when  they 
discovered  the  existence  of  the  embargo,  or  if  not, 
th)Bt  at  least  the  ship  ought  to  have  sailed  in  ballast  as 
soon  as  she  had  discharged  ^r  cargo  of  salt,  but  he 
reserved  both  these  points :  if  she  were  not  bound  to 
either  of  these  acts,  he  thought  there  was  nothing 
unreasonable  in  the  length  of  time  which  she  had  taken 
to  procure  a  cargo,  after  the  restraint  on  her  sailing 
was  taken  off.  The  jury  found  that  there  had  been  no 
unreasonable  delay  in  the  last  mentioned  particular,  and, 
subject  to  the  points  reserved,  they  found  a  verdict  for 
the  Plaintiffs  for  a  total  loss. 


Lens  Serjt  in  this  term  had  obtained  a  rule  nisi  to 
set  aside  this  verdict  and  enter  a  nonsuit. 


Shepherd^  Solicitor-General,  and  Best  Serjt,  on  a 
former  day  shewed  cause  against  this  rule.  They  con* 
tended,  first,  that  the  proviso  in  the  American  embargo 
act,  did  not  extend  to  foreign  ships  coming  into  the 
harbour  during  the  egibargo,  but  only  to  such  as  were 
in  die  harbours  <^  America  before  the  embargo  XjokUl 
places  and  merely  permitted  ships  of  the  last  descrip- 
tion, instantly  upon  the  embargo  first  taking  places  to 
depurt  in  the  state  in  which  they  then  were.  But  the 
construction  of  the  act  is  immaterial,  for  whatever  was 
the  intention  of  the  Iq^islature^  the  master  of  the 

14  vessel 
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vessel  was  entitled,  with  relaticm  to  the  underwriters,  so 
to  conduct  himseir,  notwithstanding  the  insurance,  as 
bis  relations  to  his  owners  required  him  to  conduct 
himself  in  case  the  vessel  had  been  uninsured.  If  he 
had  returned  in  ballast,  after  discharging  his  cargo  of 
salt,  the  embargo,  which  was  not  an  hostile  act,  would 
have  afforded  no  plea  to  an  actioaby  the  freighters, 
for  not  bringing  home  a  cargo  of  timber.  The  master, 
however,  honesdy  thought  that  the  Americans  would 
not  have  permitted  him  to  sail,  and  he  continued  in 
harbour  under  that  supposed  constraint,  and  in  no 
instance  has  a  delay  under  such  a  persuasion  been 
treated  as  criminal. 


1817. 


ScBBonn 
Thompsok. 


Lens  and  Vaughan  Serjts.,  in  support  of  the  rule, 
considered  that  the  regulations  of  the  statute  extended 
as  well  to  ships  entering  the  American  harbours  during, 
as  before  the  embargo.  They  contended,  that  though  it 
might  be  a  proper  and  judicious  measure  in  a  general 
view,  that  a  ship  sent  in  search  of  a  cargo,  and  entering 
a  port  during  an  embargo,  should  wait  in  the  port  till 
it  ceased,  and  should  then  take  in  her  loading,  as 
being  the  measure  most  beneficial  to  the  owners  of  the 
outward  and  homeward-bound  cargoes,  yet  that  where 
there  was,  as  here,  an  insurance  on  ship,  the  interests 
of  the  freighter  and  owner  were  not  to  be  promoted 
at  the  expence  of  the  underwriter  on  ship ;  and  if  the 
ship,  being  in  ballast,  might  legally  com^  out  of  the 
port,  aad  go  home  in  ballast,  so  far  as  it  affects  this 
insurance,  she  ou^ht  to  have  come  out  and  gone  home 
in  ballast,  notwithstanding  that  the  charter  party  might 
require  the  contrary ;  and  the  homeward  voyage  would 
in  that  case  Iiave  been  protected  by  the  policy.  Hie 
ship  was  actually  detained  one  year  and  a  half^  and  for 
aught  that  could  be  foreseen,  she  might  have  been  de- 
tained many  years.    How  long  would  the  underwriters 

be 
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Schroder 
Thompson. 


be  liable  under  this  embargo  ?  Ten  years  ?  It  makes 

the  policy  in  effect  a  contract  to  insure  a  market^' 

whereat  the  Plaintiff"  may  load  a  homeward  cargo. 

Hiis  therefore  is  an  unjustifiable  delay.     The  jury,  in 

finding  tliat  there  was  no  delay,   only  intended  that 

there  was  no  unnecessary  delay  between  March  and 

August^  not  ths^t  there  was  not  a  delay  in  remaining 

there  during  the  embargo*     The  underwriters  therefore 

are  disdiarged. 

Cur.  adv.  vuU. 

GiBBs  C.  J.  now  delivered  the  judgment. 

The  Court  have  looked*  very  attentively  into  the 
facts  of  this  case,  and  are  of  opinion,  on  due  consider- 
ation of  all  the  circumstanceSf  that  there  is  no  ground 
to  disturb  this  verdict :  they  think  the  ship  was  entitled 
to  come  home  at  the  risk  of  the  underwriter,  and  that 
at  the  time  of  the  loss  the  ^hip  was  still  protected  by 
the  insurance. 

Rule  discharged* 


May  l6» 

Where  the 
venue  i«  laid  in 
a  county  pala- 
tiney  and  after 
writ  of  en- 
quiryexecutedy 
ixA  final  judg- 
ment signed,  a 
writ  of  error  is 
brought,  and 
error  aitigned 
for  want  of  an 
original,  the 
Court  will  not 
amend  the  de- 
claratioaby 
changing  the 
venue. 


MiLLINGTON  V*  GOODMIN. 

rj  ULLOCK  Serjt,  after  judgment  by  default,  and 
a  writ  %f  error  brought,  and  error  assigned  for 
want  of  an  original,  moved  to  amend  the  declaration  of 
fihe  Pluntiff  below,  by  changing  the  venue  from  Zan- 
ea^hire  to  Glocestershire^  into  which  county  the  ori- 
ginal writ  went.  The  writ  of  enquiry  had  been  exe- 
cuted in  Lancashire^  and  final  judgment  signed,  and 
costs  taxed. 

OiBBS  C.  J.  This  cannot  be  permitted  after  a  writ  o£ 
enquiry  executed  before  the  sheriff  of  Lancaster.  Tke 
plaintiff  cannot  get  an  original  in  Lancaster^  because 

there 
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there  is  no  officer  there  to  grant  it.     I  fear  the  PlaintiiF  1817* 

below  Jbas  brought  himself  into  this  difficulty,  suinfir  out  ^*-*"v*-^ 

,  .     #   .    .      ,         .^.      ^.          .        ,.               ,    ,               1.-  MiLLINGTON 

his  original  writ  m  ijlocestersnire  and  laying  his  venue  ^^ 

in  Lancashire^  but  I  know  of  no  remedy.  GooDhnN. 

Rule  refused. 


MaGNAY  v.  GiLKES.  Jinay  x6. 

t 

JJEYWOOD  Seijt.  moved  that  the  rule  for  the  dis-  Uponapplica- 

charire  of  this  insolvent  miirht  be  absolute  in  the  ^?^  ^®  ^"T 

.  cbtrge  an  in- 

first  instance.     The  Defendant  was  indebted  on  a  bail-  solyent  debtory 

bond  in  eleven  pounds,  it  was  certified  by  the  gaoler  that  *^*  ^'"^ 
he  had  beea  twelve  months  and  upwards  imprisoned,  ^SewA/Tin Ac 
and  notice  had  been  given  to   the  Plaintiff  of  this  fint  instance* 
application. 

GiBBS  C.  J.  The  act  does  not,  I  apprehend,  make 
the  gaoler's  certificate,  that  the  prisoner  has  been  a 
twelvemonth  in  his  custody,  evidence  of  that  fact :  if  it 
does  not,  I  think  it  impossible  that  we  can  grant  this 
application ;  for,  otherwise,  we  have  nothing  more  than 
the  affidavit  of  the  party  himself  that  he  has  been  a 
twelvemonth  in  custody.  Although  we  are  informed 
that  in  the  first  case  which  occurred  after  this  act  passed, 
the  rule  was  made  absolute  in  the  first  instance,  yet 
In  a  subsequent  case,  Ex  parte  Neilson  (a),  which  passed 
on  consideration,  the  Court  held  that  the  rule  ought  to 
be  only  a  rule  nisi. 

The  Court  granted  a  rule  to  shew  cause,  which,  on  a 
subsequent  day,  was  made  absolute. 

(«)  Anttf  VI.  493. 
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Mayio.  Williams  v.  Marshall. 

Under  a  licence  ^pHIS  case  (a)  was  again  tried  at  the  sitting*  after 
ho^ccountry  Trinity  term,  1 8 1 6,  before  Gibbs  C.  J.,  who  upon 

within  a  limit-  proof  of  the  same  facts,  and  no  other  excuse  for  Dot 
ed  time,  a  ^ip  g^jijjjg  sooner  being  proved,  except  that  on  the  ship's 
Cuttom-house    passage  down  the  river  she  broke  her  bowsprit,  and  lost 

in  ^^^^^J^   a  whole  day  in  repairing  it,  but  for  which  accident  ahe 

tise  oay  oerore 

the  licence  ex-   might  have  reached  Gravesend  on  the  icth  ofSepiemberj 

piref,  but  de-  the  day  whereon  the  licence  expired,  adhered  to  the 
riwbythc  judgment  which  the  Court  had  in  Michaelmas  term, 
breaking  of  a     1 8 15,  pronounced  on  the  case ;  and  clearly  holding,  that 

bowipnt,and    ^^    passini?    the  custom-house  was   no   exportation, 

coaiequentjy  •  t  1      • 

not  obtaining     ^hich  point  he  had  the  authority  of  the  late  lamented 

her  clearing  Chief  Baron  Thomson  for  saying  that  the  Court  of 
^G^meiend  Exchequer  had  expressly  decided  in  the  case  of  TTie 
till  two  days  King  v.  Poughet  (&),  he  nonsuited  the  Plaintifil 
after  the  Mc-  Upon  granting  a  rule  wwi,  for  setting  aside  the  non- 
licence,  is  not  suit  in  the  case  of  Ttdloch  v.  Boyd  (c),  the  Court 
deemed  to  thought  fit  to  open  this  case  also,  and  granted  a  rule 

*Tf.*?^.       nisi  for  a  new  trial,  to  abide  the  event  of  the  decision 
withmthetmie         •  .  i         ,.      .      , 

limited.  oi  the  special  verdict  in  that  case,  upon  the  single  point 

If  a  ship,  whether  the  assured  were  still  entitled,  when  he  sailed,  to 
Dort  to  an  hos-  ^^  benefit  of  the  licence ;  but  they  refused  to  open 
tile  country,  do  the  question,  whether  the  ship's  passing  the  custom- 

not  sail  withm  jjouse  in  London  were  an  exportation,  declarinir  that 
the  tune  Imut-  *  ,  °  ,  , 

ed  by  the  li-     question  to  be  finally  settled  by  their  former  decision 

cence^  though 

she  were  ddayed  by  an  accident,  she  is  not  protected  by  the  licence. 

Difference  between  a  licence  to  export  and  a  licence  to  import :  the  former,  if 
the  time  elapses,  must  be  renewed ,  because  the  parties,  being  at  home,  can  tafily 
apply  to  renew. 

(«)  Reported,  ante^  VI.  390.  (r)  See  next  case. 

{b)  zPricCfSZi. 

in 
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lA  this  case,  and  by  the  case  of  the  Attorney^General   '     1817* 
V.  Paugket.  * ' ' 

The  cause  was  afterwards  in  this  term  spoken  to  by 
Shepkerdy  Solicitor-General,   (and  Best  Serju  was  with     Marshall, 
him)  for  the  Plaintiffs,  and  by  Lens  and  Copley^  Serjts. 
(and  VaughanSer]U  was  with  them,)  for  the  Defendants. 

For  the  Defendant  it  was  argued,  that  the  assured 
possessing  a  licence  which  authorized  him  to  sail  within " 
a  certain  limited  time,  and  not  sailing  within  the  time, 
it  was  his  own  omission  and  his  own  fault  that  he  has 
not  procured  another  licence.  What  he  did  at 
Gravesend  was  by  no  means  immaterial,  but  was 
essential:   the  ship   had   not  sailed,    till  she  quitted  * 

Gravesendf  and  that  was  not  till  after  the  licence 
had  expired.  It  had  been  argued  that  the  ship 
touehed  there  for  the  clearance,  merely  for  the  $akc  of 
receiving  the  drawback ;  but  whether  she  stopped  there 
for  that  purpose,  or  for  any  other  purpose^'  it  was 
equally  favourable  to  the  Defendant.  The  question 
merely  was,  whether,  because  a  trader  had  a  licence  ' 
three  days  before,  he  therefore  necessarily  had  a  licence 
three  days  after.  The  law  of  licence  had  been  relaxed 
to  every  extent  which  justice  of  utility  required,  but 
no  reason  required  that  it  should  be  extended  to  this 
case.  If  a  licence  being  once  given,  no  other  licence 
could  ever  be  given,  there  might  be  more  reason  for 
tmbounded  indulgence,  but  here  that  reason  exists  not 
It  is  equivalent  to  making  a  licence  mere  waste  paper, 
to  say  that,  whether  it  has  expired  or  not,  if  the  ship 
6ails  near  the  time  of  the  licence  expiring,  it  is  sufficient. 
•Upon  that  construction  the  grant  of  a  licence  ibr  any 
small  time  is  equivalent  to  a  grant  of  a  licence  for  a  larger 
time,  which  it  is  not.  The  Attornei/'Generalv.Poughet 
was  not  in  points  it  turned  on  the  meaning  of  the  word 
^<  export,"  where  certain  duties  were  concerned,  and 
.    Vol.  VIL  li  though 
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181 7.  though  it  is  in  the  Defendant's  favour,  as  far  as  it  goesr 
^■■^^"  '*  yet  the  Defendant  did  not  rely  on  it.  It  was  there  heldf 
WiLUAMS     ^j^^^  ^jj^  gj^jp  j^^j  ^^^  exported,  though  she  had  departed 

ilARsuAix*  from  Lcmdan.  It  decides,  that  an  exporting  has  not 
taken  place,  until  every  thing  is  done,  the  ivant  whereof 
can  hinder  a  ship  from  going.  That  case  was  the  con- 
verse of  this :  there  the  stiip  had  every  thing  which  wa» 
requisite,  .but  had  not  moved  from  the  poit;  here  the 
ship  had  moved,  but  had  not  every  thing  requisite^ 
The  decision  of  the  Court  ther«  is,  tlutt  though  the  ship 
has  all  those  things,  she  must  actually  move  from  her 
place ;  and  the  Court  will  decide  here  as  they  decided 
there.  The  argument  in  that  ease  turned  on  the  mean-' 
ing  of  the  word  export.-  All  the  Court  were  unanimoua- 
that  the  hides  were  put  on  board  for  the  purpose  of 
exportation,  but  that  they  were  not  exported ;  and  the 
officers  of  the  crown  held  it  so  clear,  that  they  refused 
their^/  for  a  writ  of  error.  Under  the  present  cir^ 
eumstances  there  is  no  ground  why  the  tiooie  should  b^ 
enlarged.  It  is  not  for  the  party  to  determine  whether 
a  new  licence  shall  be  granted  or  not.  Tiiere  is  no 
reason  for  referring  this  question  to  the  party's  own 
decision,  when  there  is  an  opportunity  of  going  to  the 
privy  council  for  another  licence. 

For  the  Plaintiff,  it  was  argued,  that  tliere  was  a 
marked  distinction  between  this  case  and  TheAUonu^ 
General  v.  Poughet.  The  facts  on  which  the  Court  of 
Exchequer  gave  judgment,  were  put  on  the  record)  and 
their  judgment  was  and  must  have  been  confined  to  the 
questions  which  arose  thereon.  -  If  those  who  drew  that 
plea  had  ventured  to  state,  that  after  the  goods  were 
entered,  and  shipped,  and  before  the  day  when  the  new 
duty  was  to  attach,  the  ship  had  taken  in  ail  her  carg<v 
and  cleared  at  the  Custom-house  at  Ldmdon^  tfa^  Attor- 
ney-General would  not  have  demurred^  bot  taken  issue 
t>n  the  question  of  fact,  and  let  the  law  arise  afterwards* 

II  That 
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That  case  therefore  was  not  like  this.     Whether  a  writ       1817* 

of  error  should  be  granted,  mast  depend,  like  the  de- 

marrer,  on  the  facts  stated  on  the  record,  which  merely 

stated  the  putting  of  the  goods  on  board  to  be  exported    Mabshaua 

at  a  future  time ;  but  in  the  present  case  every  thing 

was  done  which  was  to  be  done  by  the  ship  before 

sailing.     It  is  merely  for  security  that  the  payment  of 

the  drawback  is  deterred  till  the  cocket  is  given  at 

Gravesend,  but  if  a  ship  were  to  be  lost  between  Lon* 

don  and  Gravesend,  it  does  not  therefore  follow  that  she 

should  not  have  the  cocket     If  the  legislature  had  fixed 

Sheemess  for  the  place  of  paying  the  drawback,  it  might 

with  equal  reason  be  said,  that  ships  within  the  body  of 

the  counties  of  £?»/ and  JS^Ar,  as  they  are,   till  they 

have   cleared  Orfordnessy  and  the  Northforeland^  have 

not  yet  sailed.  A  vessel  in  ballast  calls  not  at  Gravesend 

for  a  cocket ;  nor,  if  the  goods  exported  do  not  entitle 

the  exporter  to  a  drawback,  need  a  laden  vessel  call  for 

a  cocket.     In  many  cases  of  licences  to  import,  it  has 

been  held  that  the  party  is  protected,  though  the  ship 

do  not  arrive  till  long  after  the  licence  has  expired; 

nay,  in  some  cases  the  protection  has  continued  where 

the  ship  had  never,  as  in  Effitrih  v.  Smith  (a),  begun  her 

voyage  till  the  whole  tinae  was  expired.      Here,  if  the 

ship  had  cleared  and  passed  Gravesend^  on  the  9th, 

only  three  days  earlier,  she  would  have  been  in  good 

time,  within  the  decisions  on  the  homeward  licences* 

She  not  only  cleared  the  Custom-house  on  the  9th,  but 

sailed  from  London  on  the  9th.     In  all  cases  of  not 

importing  within  the  time  of  the  licence,  the  party  might  , 

get  a  renewal  thereof. 

GiBBS  C.  J.  The  cases  of  outward  and  homeward 
licences  are  not  at  all  alike.  In  the  first  plac^  the  new 
licence  obtained  here  would  not  operate  upon  the  acts 

{a)  AntCf  V.  349, 

l\  Z  that 
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that  pass  in  the  interval  between  the  expiration  of  the 
old  licence  and  the  commencement  of  the  new  one. 
This  difficulty  did  arise  in  one  case.  In  the  next  plAce, 
the  parties  here  cannot  know  what  is  passing  in  the 
minds  of  the  navigators  abroad,  nor  what  the  reasons 
were  for  their  conduct 

Cur.  adv.  vuUm  (a) 

(fi)  For  the  judgment  of  the  Court>  setpost,  475. 


Mny  x6* 


TuLLocH  V.  Boyd. 


A  licence  to      T^HIS  was  an  action  upon  a  policy  of  insurance  at 

export  murt  ^^^  f^^^  London.     Upon  the  trial  of  this  cause  at 

be  more  ^    ^  '^ 

strictly  con-       Guildhall^  at  the  sittings  after  Tr/Vii/y  term,  18 16,  be- 

formed  to  than  fo^e  Gibbs  C.  J.,  it  was  proved  that  the  Plaintiff  had 

import.  procured  a  licence  from  the  King  in  council,  whereby. 

Licence  for    after  reciting  that  the  Plaintiff  had  represented  on  be- 

two  vw»«i^       jjalf  of  himself  and  other  British  merchants,  that  he  had 

navigated  m  . 

any  manner,     purchased  two  vessels  for  the  purpose  of  trading  bc- 

and  wiling  un-  tween  this  kingdom  and  Holland j  and  prayed  His 
to  pro^d  '  Majesty's  licence  for  six  months,  permitting  the  said 
from  England   vessels,  navigated  in  any  manner,  and  sailing  under  any 

to  ^^^f  flag,  to  proceed  from  any  port  of  England  to  any  port 
witn  speciiieQ  t*  ^  •  a  « 

goods;  to  on  the  coast  of  Holland^  with  indigo  and  other  goods 

cniiv  from  one  allowed  by  the  order  of  council  of  i  ith  November 3  1 807, 
land  to  an-'  ^  ^  exported,  with  permission  to  cruize  without  mo- 
other,  to  land    lestation  from  one  port  of  the  coast  of  Holland  to  an- 

or  load  part  of 

their  cargoes  at  one  or  more  places,  as  might  be  most  suitable,  and  having  com- 
pleted their  cargoes  of  specified  goods,  to  proceed  with  the  same  to  England;  the 
licence  to  be  renewed  on  application  by  the  parties  at  the  return  from  each  voyage, 
during  six  months.  The  exporter,  fearing  the  vigilance  of  the  government  in 
Hallandt  where  his  trade  was  contraband,  delayed  to  export,  until  after  the  ex- 
piration of  aix  months,  and  then  sailed  and  was  lost.  Held,  that  the  parties. being 
in  this  country,  and  not  applying  for  a  renewed  licence,  the  adventure  was  not  le- 
galized by  the  original  licence ;  and  aa  aisunmce  thereon  was  void. 

other. 
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Other,  and  to  load  or  laiid  part  of  their  cargoes  at  one  or        181 7«' 
more  places  as  might  be  most  suitable ;  and  having  com-     )l    ^""""^ 
pleted  their  inward  cargoes,  consisting  of  such  goods  as  ^. 

were  allowed  by  that  order  to  be  imported,  to  proceed  Boyix 
with  the  same  to  any  port  in  England,  the  Crown  granted 
permission  to  such  two  vessel^  laden  as  aforesaid,  to 
make  one  voyage  and  return  to  aiiy  port  of  this  king- 
dom North  o£  Dover,  on  condition  that  the  names  and 
tonnage  of  the  vessels  should  be  indorsed  at  the  back  of 
that  licence  at  the  time  of  clearance  :*  that  licence  to  be 
renewed,  on  application  by  the  parties  at  the  return  to 
this  kingdom  from  each  voyage  during  the  term  of  six 
months  from  that  date,  id  July,  1808.  The  Plaintiff's, 
ship  cleared  outwards  at  the  Custom-house  on  19th  2)e- 
cember,  1807 :  he  about  that  time  received  advices  that  # 

the  douaniers  on  the  coast  oi  Holland  were  veiy  vigilant, 
and  the  state  of. things  very  bad  abroad:  the  Plaintiff 
therefore  detained  the  ship  and  cargo  until  19th  January, 
1808,  when  the  ship  sailed,  the  licence  being  then  ex- 
pired and  not  renewed.  On  the  20th  Janxtary,  she 
cleared  at  Gravesend,  she  sailed  and  was  captured. 
Gibbs  C.  J.  thought,  that  in  this  case,  where,  the  vessel 
having  her  papers  on  board,  the  assured  had  chosen  to 
delay  her  on  ^  account  of  the  danger  which  he  appre- 
hended, he  was  not  entitled  to  the  benefit  of  the  ex- 
pired licence  as  if  it  were  still  existing ;  and  here^  inasr 
much  as  the  ship  had  not  even  sailed  from  London 
when  the  licence  expired,  he  thought  it  was  a  case 
clearly  not  within  the  protection  of  the  licence,  and 
directed  a  nonsuit. 

■ 

Shepherd,  Solicitor-General,  in  Michaelmas  term  last, 
moved  for  and  obtained  a  rule  nisi  to  set  aside  the  non- 
wit  and  have  a  new  trial.     He  cited  l^ffurth  v.  Smith  (a) 

(a)  ylff/^,  V.  319. 

lis  and 
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1 8  i  7-  and  Williams  \\  Marshall,  (a)  He  contended  that  whe- 
ther the  circumstance  that  the  ship  had  not  perfonnfid 
her  voyage  within  the  time  prescribed  by  the  Kcence, 
arose  from  her  not  having  completed,  or  from  her  not 
having  begun,  her  voyage  within  the  time,  made  no  dif- 
ference in  the  principle:  this  doctrine  had  been  rooog^ 
nized  in  Williams  v.  Marsh^L  And  whether  her  delay 
was  occasioned  \Sy  an  inevitable  causey  or  a  justifiable 
cause,  in  all  actions  on  policies  was  immaterial.  DriscoU 
V.  Passmore.  {b)  There  is  no  sound  foundation  for  the 
distinction  whether  the  ship  be  abroad  or  at  home  when 
the  licence  expires.  A  British  merchant  has  always  the 
same  opportunity  to  apply  for  a  prolonged  licence  to 
come  home,  as  for  a  prolonged  licence  to  sail,  but  it 
has  never  yet  been  held  necessary  so  to  do»  In  I^trtJi 
V.  Smith  there  was  abundant  time  for  such  an  applica- 
tion, and  so  is  there  in  all  cases  where  the  licence  ex- 
pires before  the  ship  arrives*  The  Plaintiff,  therefore^ 
brings  himself  within  the  spirit  of  the  same  excases  for 
not  literally  observing  the  licence,  which  have  been 
there  admitted.  In  the  greater  part  of  these  cases  the 
ship  has  been  coming  to  England.  In  the  case  of  the 
Marsj  in  the  Court  of  Admiralty,  not  reported,  it  is  said 
that  the  ship  had  not  sailed  when  the  licence  expired, 
yet  the  Ck>urt  of  Admiralty  ordered  restitution  of  the 
ship  and  cargo. 

The  Court  expressed  a  desire  that  the  circumstances 
of  that  ease  should  be  ascertained  and  fully  stated: 
without  that  authority  there  was  nothing  but  the  strong 
desire  they  felt  to  protect  an  insurance  effected  without 
fraud,  which  could  make  them  hesitate  a  moment  in 
refusing  this  application.  They  granted  a  role  nisi 
upon  the  texms  that  the  case  should  be  made  a  special 
verdict 


(a)  See  the  last  case,  ante,  46S.         (i)  i  j5w.  CsT  Pull,  aoo. 
and  alto  anttf  VI.  390* 
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Ijtns  and  Best  Serjts.,  on  a  former  day  in  this  temif        1817. 
shewed  cause  airainst  this  rule.     This  case  is  one  where  -    -^ 

'PULLOCiC 

the  merchant  detains  the  ship  upon  his  own  discretion  ^, 

and  views  of  conyeniencey  constituting  himself  the  sole       Boy9» 
judge  whether  the  licence  shall  last  longer.     One  of  the 
reasons  for  the  delay,  proved  at  the  trial,  was^  thai  k 
was  prudent  to  have  dark  weather  for  tliis,  which,  as  to 
the  enemy,  was  a  contraband  voyage ;  86  that  the  assured 
foresaw,  for  weeks  beforehand,  whether  he  should  want  a 
renewal  of  the  licence.    And,  by  a  clause  in  the  licence^ 
the  licence  is  to  be  renewed  after  every  trip,  though  it 
gives  six  months'  time  to  make  one  voyage.  This  is  not 
merely  a  private  case :  it  is  a  general  concern  to  pre- 
serve our  shipping;  and  though  the  owner  may  chuse  to 
risk  his  ship  on  an  enemy's  coast  in  light  nights,  yet  the 
government  is  interested  in  preyentii^  the  loss,  and 
chuses  to  exercise  a  check*    The  case  of  Tht  Aitornej^ 
General  y.Poughet  (a)  does  recognize  a  principle  which 
applies  here,  but,  independently  of  that  authority,  this  is 
a  much  stronger  case  than  fVUUams  v.  Marshall^  and 
the  assured  cannot  take  a  month  after  the  expiration 
the  licence  before  be  makes  his  voyage; 

Shepherd^  Solicitor-General,  (and  Vaughan  Seijt  was 
with  him,)  endeavoured  to  support  the  rule.  The  clause 
for  renewal  of  the  licence  before  a  second  voyage  makes 
no  difference  in  the  liberal  construction  which  ought  to 
prevail  as  to  the  first  voyage.  It  is  agreed  that  a  party 
cannot  unreasonably  and  capriciously  extend  his  licence 

to  any  other  time. 

Cur.  adv.  vult^ 

Williams  t?.  Marshall. 
TuLLocH  V.  Boyd. 

GiBBS  C.  J.  now  delivered  the  decision  of  the  Court 
In  the  former  of  these  cases  it  is  unnecessary  to  give 

(tf)  Since  reported,  %Pricefi%u 

I i  4  jndg« 
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18 17.  judgment,  for  we  already  have  givi^n  it;  but  in  the 
^■"V"  *  case  of  TtdlocA  v.  Bqyd,  we  were  informed,  that  the 
very  Jearned  Judge  who  presides  in  the  Court  of 
MABaHAix.  Admiralty,  had  just  then  decided  the  reverse  in  that 
Court.  We  therefore  opened  the  rules  in  both  these 
causes,  for  further  argument :  no  such  case,  however, 
has  been  presented  to  us,  and  there  is  no  reason  to 
desert  our  formejr  judgment;  and  the  rule  in  both  cases 

must  be  . 

Discharged* 


Maj  x6. 

MiMHAM  V.  LaNGHORN, 

tf  a  Defendant, 

inoving  for         T)EST  Serjt,  moved  to  set  aside  a  rule  which  had 

incase^ofa*  been   obtained  for   costs   for   not  proceeding  to 

nonsuit  for  not  trial  pursuant  to  notice :  his  ground  was,  that  the  De- 
procceding  to  ^  fenjant  had,  before  moving  for  that  rule,  moved  for 

tnal,  omits  to  .        •     .1  c  •. 

obtain,  in  the    Judgment  as  in  the  case  of  a  nonsuit 

disposal  of  that 

for  not  pro-  Vaughan  Seijt.  now  shewed  cause.      The  Plaintiff 

ceeding  to  trial,  was  under  terms  three  times  peremptorily  to  try  his 

he  camiot,        cause.      In  Jordaine  v.  Sharp  (a)  it  was  held,  that  the 

after  that  rule  jt  \   / 

h  discharged,    right  to  costs  for  not  proceeding  to  trial,  and  the  right 

obtain  a  sepa-    to  judgment  as  in  case  of  a  nonsuit,  may  be  discussed 
ihcwe"cOTt8^*^      together,  but  no  doubt  is  there  expressed  that  either 

motion  might  be  made  separately.  It  was  hard,  that 
when  the  Court,  upon  the  Defendant's  former  motion 
for  judgment  as  in  case  of  a  nonsuit,  thought  fit  to  extend 
to  the  Plaintiff  a  third  indulgence,  on  a  peremptory  un- 
dertaking to  try,  on  payment  of  costs,  as  a  condition 
precedent,  under  which  the  Defendant  had  received  the 
costs  of  that  application,  he  should  not  aL^o  receive  his 
costs  of  not  proceeding  to  trial. 

(a)  %H,BL7,%o. 
13  Best 
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Best  Seijt.  in  support  of 'his  rule,  urged  that  on  the 
discharge  of  the  former  rule  the  Plaintiff  had  already 
paid  the  Defendant  the  costs  which  he  then  asked  for, 
and  which  were  then  taxed  by  the  prothonotary.  Either, 
upon  that  bccasion  the  Defendant  asked  for  the  costs  of 
not  proceeding  to  trial,  and  the  Court  under  the  cir- 
cumstances refused  them,  or,  if  he  did  not  ask  for  them, 
it  was  strong  evidence  that  he  had  no  right  to  them ; 
but  after  all  the  costs  which  the  Defendant's  rule  asked 
had  been  taxed  and  paid,  the  Defendant  ought  not,  be- 
hind the  Plaintiff's  back,  irregukrly  to  draw  up  a  side- 
bar rule  for  costs  for  not  proceeding  to  trial  pursuant 
to  notice. 


I8I7. 
Lakqhorn. 


GiBBS  C.  J.  The  Defendant  having  obtained  a  rule 
for  costs  for  not  proceeding  to  trial  pursuant  to  notice^ 
the  Plaintiff  applies  to  set  this  rule  aside,  as  contrary 
to  the  practice.  In  the  case  of  Clarke  v.  Simpson  {a) 
this  subject  was  fully  considered.  The  doctrine  therein 
laid  down  by  the  Court  certainly  goes  to  this,  that  a 
Defendant  cannot  move  for  costs  for  not  proceeding  to 
trial,  after  moving  for  judgment  as  in  the  case  of  a 
nonsuit.  By  the  practice  of  the  Court, ,  therefore,  the 
Defendant  might  apply  either  for  the  costs  of  not  pro- 
ceeding to  trial,  or  for  judgment  as  in  the  case  of  a 
nonsuit.  Whichever  way  the  latter  rule  is  disposed  oi^ 
it  includes  the  consideration  of  the  costs  of  not  proceed- 
ing to  trial.  It  has  happened  that  by  the  fault  of  some 
one,  perhaps  of  the  Court  (6),  the  Defendant  has  not 


{d)  Antiy  IV.  591. 

{b)  It  is  conceived  there  was 
no  omission  on  the  part  of  the 
Courty  which  does  not  usually 
express  its  judgment  on  this  part 
of  the  rule ;  nor  b  it  requisite, 
for  it  is  a  point  ^"of  practice,  fa- 
miliar to  the  offiter,  on  which  he 


acts,  without  any  particular  di- 
rection ;  it  is  only  necessary  thjit 
the  attorney  should  take  care  to 
have  the  rule  properly  drawn  up, 
and  to  that  end,  should  bring 
before  the  officer  the  facts  of  his 
having  incurred  costs  of  prepar- 
ing for  trial. 

had 
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MiMHAM 
XiANGEHOIV.' 


had  the  full  justice  to  v^hich  he  was  entitled ;  but  he  had 
no  right  to  draw  up  this  side-bar  rule  without  notice. 
But  notwithstanding  that  costs  usually  abide  the  event 
of  motions  for  irregularity,  yet  in  this  peculiar  case  I 
think  thai  ihough  the  Plaintiff's  rule  ought  to  be  abso- 
lijtei  it  ought  so  to  be  without  costs. 

Rule  absolute. 


Maj  t6.      Peexe  and  Others^  Assignees  of  Waddington, 

a  Bankrupt,  v.  Northcote. 

Where  a  bto-    HPHIS  was  an  action  of  indebitatus  assujnpsits  brought 
1^'  "*.  '  to  recover  divers  premiums  of  policies  of  insurance 

of  infurance  subscribed  and  caused  to  be  subscribed  by  fVaddington^ 
^b^Sb^b  *  bankrupt,  before  his  bankruptcy,  for  the  Defendants. 
.  anoaderwriter  The  Defendants  gave  notice  of  a  set-off.  The  cause 
who  had  dace  ^^g  ^jed  at  GuUdhall^  at  the  sittings  after  Trinity 
Tuptyhada^/  ^^^9  1 8 10,  before  GtoosCJ.  It  was  admitted  that 
credere  cator      tVoddington^  who  was  declared  a  bankrupt   under  a 

imnioDonone  commission  dated   25th  March,  18 re,  had  before  his 

of  the  policiett  .  '  j' 

effected  in  the    bankruptcy  underwritten  policies  for  the  Defendants, 

name,  not  of  ^Jjq  acted  as  well  in  the  character  of  insurance  brokers, 
of^hra»tured  ^  effected  policies  on  property  of  their  own ;  and  the 
and  ezpitMed  Defendants  were  indebted  to  him  at  the  time  of  his 
in  die  body  bankruptcy  in  21 6/,  for  premiums,  and  he  was  indebted 
'whereon  a  loM  ^^  them  in  returns  of  premiums  before  then  allowed 
jhappened  be-    on  several  policies,  in  81/.  05.  id.     One  of  the  policies 

4ai«  thft  hank 

tcv  the  '  ^^  effected  on  7th  Naoembery  1 814,  by  the  Defendants 
broker  not  as  the  brokers  for  Brdwn^  Weston^  and  G).,  and  the 
*^^t^""^  bankrupt,  by  MounAery  his  agent,  subscribed  it  for  looL 
tody  of  the       The  policy  expressed  that  Brownj  Weston^  and  Co*  for 

policy;  though 

the  broker  paid 

the  \ou  to  the  aisored  before  the  cofmaiiiion.  Held  that  he  could  not  let  off  that 

lOM  agaimt  the  pccnuums  due  to  dieaftignectf  of  the  bankrupt. 

thcm« 


IN  THE  Fimr-6EVENTII  YCAB  OP  GEORGE  III.  47D 

f 

themselves  and  as  agents,  as  well  in  their  own  name,  as        1817« 
in  the  name  and  names  of  all  and  etery  other  person,  to     ^    ^^    ^^ 
whom   the  same  did,  might,  or  should  apppertain^  ^, 

effected  that  insurance  from  Stockholm  to  PemambucOf   Hkmxwxmu 
on  the  Prince  Oscar,  with  liberty  to  tonch  and  stay  at 
any  ports  whatever ;  next  after  which  passage  followed 
a  declaration   that   "  it  was  agreed  that  the  broker 
should  guarantee  the  underwriters  thereon,   without 
prejudice  to  that  insurance/'     The  goods  insured  by 
that  policy  were  shipped  on  board  the  Prince  Oscan 
and  Brcrxn,  Weston^  and  Co.  were  interested  therein  to 
the  full  amount  of  the  money  insured  thereon.     A  loss 
of  97/.  3«.  3^  per  cent,  on  those  goods  happened  on 
28th  February,  1815,  which  had  been  adjusted  by  all 
the  underwriters  with  the  exception  of  the  bankrupt^ 
by  whom  it  had  not  been  adjusted,  further  than  by  the 
following  memorandum   indorsed  on  the  policy,  by 
Mouridiery  as  his  agent,  subsequent  to  the  bankrupt^^ 
viz.  ^^  Admit  to  prove  194/.  6s.  6d.  under  the  estate  of 
H.  Waddington,  W.  Moimsher.    It  was  proved  that  the 
Defendants  had  in  Aidgust  and  September  preceding 
paid  Brawn  and  fVeslon,   very  considerable  sums,  in- 
cluding the  loss  in  question.     It  was  proved  that  the 
policy  (which  was  not  effected  in   the  name  of  the 
broker)    remained  in  the  hands  of  the  assured;  and 
the  Defendants  never  had  the  custody  of  it  until  the 
assured  called  for  and  received  the  loss  from  the  De- 
fendant;  and  upon  enforcing  the  contract  of  guaranty 
against  him,  they  sent  him  the  policy.   Under  these  cir- 
cumstances the  Plaintiff*  insisted  that  the  Defendant 
was  not  entitled  to  set  off*  this  loss  against  the  pre- 
miums due.     Gibbs  C.  J.  thought  that  the  Defendant 
shewed  no  pretence  to  entitle  him  to  a  set-o£^  except 
his  commission  del  credere,  which  he  thought  was  not 
attended  with  that  effect,  but  he  reserved  that  point, 
subject  whereto  the  jury  found  a  verdict  for  the  Pkintiff 

for  134/,  lost  lod. 

Vaughan 


Peelc 

V. 
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181 7«  Vaughan  Serjty  in  Michaelmas  term,  1816,  obtained 

a  rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit. 
He  cited  Crrcve  v.  Dubois  (a),  Bize  v.  Dichason  {b\  and 
NoRTHOOTB.    WienhoU  v.  Roberts  (c),  wherein  Lord  EUenborougk  C.  I- 

is  reported  to  have  said,  that  a  ^^  broker  with  a  del 
credere  commission  may  be  looked  upon  as  the  owner 
of  the  policy;  and  he  being  answerable  to  the  insnred 
for  the  loss,  the  amount  may  be  considered  as  due  to 
him,  and  may  be  set  off  in  an  action  brought  against 
him  by  the  underwriter  for  premiums."  He  also  moved 
this  as  a  case  of  mutual  credits 

GiBBS  C.J.  I  have  heard  Lord  EUenbaroughj  over 
and  over  again,  state  {d\  that  he  never  ccmld  conceive 
how  a  contract  by  a  broker,  that  an  assurer  should' 
fiilfil  his  agreement,  could  make  any  difference  in  the 
contract  between  the  assurer  and  the  assured.  The 
Defendant  is  completely  shut  out  from  .taking  the 
ground  of  mutual  credit  by  his  own  statement.  The 
policy  is  not  effected  in  the  name  of  the  broker,  nor 
lefl  in  his  custody. 

Rule  nisi. 


(a)  tTermR£p,ii%*  In  Grove  surely  be  a  spedal  actioo.)    It 

y,  Dubois f  BulUrJ*  is  made  to  would  be   important  to    know» 

tayy  **  I  remember  many  actions  whether  the  declaration  does  n«t 

brought  at  Gmldball  against  bro-  aver  that  the  principal  has  re- 

kers  with  commissions  del  ere*  fused  to  pay.    Must  not  the  right 

derei  sind  I  never  heard  any  in-  to  recover   against    the    broker 

quiry  made^  in  such  cases,  whe-  exist  only  in  failure  of  the  un- 

ther  there  had  been  a  previous  derwriters  paying  ?  No  body  has. 

denaand  and  refusal ;  and  I  can  ever  been  able  to  find  out  any 

venture  to  say  that  such  is  not  instances  of  the  practice  abo?e 

the  practice.''  stated. 

Has  it  ever  occurred  to  any         {b)  Ibid^i^s* 
lawyer  of  the  deepest  learning,  or         (0  %  Campb.  586. 
most    extensive    experience    at         (d)  He  is  so  reported  in  Cum'' 

GuUdballf  of  the  present  day,  to  ming  v.  ForreUety   1  Maide  CsT 

have  known  such  an  action  tried,  Selvf.  494.  and  Koiter  v.  BasoMi 

or  to  have  ever  seen  such  a  de*  »  Maule    Iff   Sel<w.  iii.     See 

danUton?  (and  the  actioa  must  i  Park,  bu,  7th  edit.  41* 

Lens^ 
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Lens  Serjt,  now  shewed  cause  against  this  rule.  The  181 7« 
Defendants'  guaranty  does  not  so  make  the  Defendants 
parties  ta  the  contract,  that  they  can  set  off.  As  brokers, 
after  th^  have  once  effected  the  policy,  their  duty  is  at  an  Ncffiroeo^ 
end,  they  have  nothing  further  to  do  with  the  policy,  or 
the  loss.  This  guaranty  creates  no  relation  between  the 
broker  and  the  underwriters,  it  merely  gives  the  assured 
a  right  to  call  on  the  broker  to  make  good  that  loss 
which  the  underwriter  is  unable  to  satisfy.  It  is  a  col- 
lateral agreement;  and  though  between  the  underwriter 
and  assured,  it  is  not  to  avoid  the  insurance,  yet  it  forms 
no  contract  between  the  imderwriter  and  the  assured. 
When  a  policy  is  left  with  a  broker  with  consent  of  all 
parties,  that  he  may  receive  such  losses  as  happen,  it  gives 
him  a  lien  on  the  policy^  and  in  case  of  a  bankruptcy 
may  constitute  an  item  of  mutual  credit,  but  this  case  is 
stripped  of  all  circumstances  except  the  relative  situation 
of  the  different  parties :  the  mere  appearance  of  a  gua- 
ranty is  not  sufficient  to  enable  the  assured  at  once  to 
resort  to  the  broker.  It  is  immaterial  that  the  adjust- 
ment was  since  the  bankruptcy.  The  loss  was  before 
the  bankruptcy.  The  Plaintiff  does  not  contend  that 
the  mere  adjustment  would  alter  the  right,  neither  is 
the  express  date  of  the  act  of  bankruptcy  material. 
Various  cases  are  on  this  question  coUected  in  the  sys- 
tem of  the  law  of  marine  insurances,  (a)  They  all 
shew  that  it  is  necessary,  in  some  shape  or  other^  either 
by  shewing  that  the  brokde  is  the  person  interested,  or 
that  the  policy  is  underwritten  in  his  name,  to  connect 
liim  with  the  party.  Against  the  payment  of  the  pre* 
mium,  he  has  in  the  character  of  agent  nothing  either 
to  set-off  or  deduct ;  as  to  tlie  purposes  of  the  policy  he 
continues  a  mere  agent  throughout.  The  opinion  in 
Grove  v.  Dubois,  that  a  commission  del  credere  makes  a 
right  of  set-off»  has  been  overruled.   Nothing  liere  gives 

(d)  X  Barkp  7th  edit*  3^  to  4S»  } 

the 
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181 7*        ^6  Defendant  a  right  to  account  with  the  underwriter. 

Vp^**^     The  underwriter,  indeed,  is  liable  to  the  loss :  the  ex- 
Pbili 

^,  pression  of  the  commission  del  credere  on  the  face  of  the 

Koaiflayn.  policy,  is  a  circumstance  wholly  irrelevant,  it  is  a  mere 
recital  of  the  fact.  In  Cumming  v.  Forrester  (c),  Lord 
Bllenborough  observes  very  strongly  on  the  doctrine: 
that  case  was  like  this,  yet  it  was  held  that  the  com- 
mission del  credere  would  not  enable  the  broker  to  intro* 
duce  the  loss  into  his  accounts.  This  is  a  case  of  the 
bare  employment  of  the  broker  as  agent  to  effect  a  po- 
licy, under  which  circumstances,  the  cases  of  Shee  v. 
Clarkson  (J),  Minel  v.  Forrester  (c),  Goldschmidt  v. 
Lyori{d),  Parker,  Assignee  ofFarJcer,  v»  Smith  {e\  and 
Cumming  v.  Forrester,  all  shew  that  there  is  no  privity 
in  that  which  relates  to  the  loss. 

Shepherd  Solicitor-General  and  Vaughan  contrd^ 
The  Defendant  has  a  right  to  bring  this  sum  into  the 
account.  They  admitted  that  a  distinction  had  been 
taken  between  policies  effected  in  the  name  of  the 
assured,  and  in  the  name  of  the  broker.  Here,  though 
the  insurance  is  in  the  name  of  the  assured,  not  of  the 
broker,  yet  there  was  either  a  debt  or  a  mutual  credit. 
It  materially  differs  the.  case,  that  the  policy  itself 
contains  this  clause,  that  the  broker  may  guarantee 
the  payment  of  the  losses  with  the  consent  of  the  un- 
derwriters. Admitting  that  a  broker  who  should  volun- 
tarily pay  a  loss  for  an  underwriter  would  have  no 
claim  to  set  it  ofi^  yet  here,  where  it  is  done  with 
such  an  assent  as  amounts  to  an  authority,  he  can. 
Tliis  is  an  irrevocable^  authority,  given  on  the  face  of 
the  poUcy,  to  pay  the  loss,  and  therefore  at  the  time 
of  tihe  bankruptcy  it  constitutes  a  mutual  credit;  and 


M  t  Mnde  & Sehv.  49i»S.  C       (e)  AmtCflV.  sajh. 
trk,  7th  ecBt.  41.  }d\  jinte,  IV.  534. 


if 
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if  it  does,  it  signifies  not  whether  the  payment  were       1817^ 
£efi>re  or  after  the  bankraptcy:   in  the  one  case  it 
would  be  a  mutual  debt,  in  the  other,  it  would  be  a  «. 

mutual  credit,  which  afterwards  ripens  into  a  ddbt.  N<»Tii€OT^ 
It  is  an  advantage  to  the  underwriter,  that  the  gaaran^ 
is  expressed  on  the  face  of  the  policy,  for  probaUy 
without  the  guaranty  the  assured  would  not  hate  tto* 
cepted  his  subscription :  this  advantage  is  therefore  a 
valuable  consideration  fiir  a  promise  by  the  under* 
writer  that  the  broker  should  be  at  liberty  to  set  off 
losses  against  the  premiums ;  and  a  promise  and  autho* 
rity  given  for  a  valuable  consideration,  are  oocqpled 
with  an  interest,  and  therefore  they  cannot  be  revoked 
either  by  the  underwriter  before  his  bankruptcy,  nor 
are  they  revoked  by  the  bankruptcy,  as  a  mere  naked 
Authority  is.  The  words  ^  widiodt  prgudiee  to  this 
insurance''  are  part  of  the  original  printed  form,  and  have 
nothing  to  do  with  the  sentence  whidi  contains  the  con* 
tract  of  guaranty.  The  cases  of  Gfvoe  v.  DmboU  and 
Bixe  V.  Diekas&n  have  put  it  on  this  ground  of  the  conn 
mission  del  creiert;  and  Bulkr  J.  says  *<  there  are  re-> 
peated  instances  of  acti<ms  brought  at  ChUdhaU  agailist 
brokers  with  commissions  dd  credere,  and  he  had  never 
heard  any  inquiry  made  in  such  cases,  whether  there  had 
been  a  previous  demand  and  refusal ;  and  he  could  ven- 
ture to  say,  such  was  not  the  practioe.'*  The  effect  of  this 
authority  is,  thait  the  underwriter  autboriies  the  broker 
to  pay  this  loss  to  the  assured  whenever  a  loss  shalh 
happen.  Cwnming  v.  Farresier  is,  all  except  the 
dictum  .  of  Lord  EUeiAoroi^hj  BTelevant,  and  that 
dictum  is  favourable  to  the  Defendant;  for  Lord 
EUenborough  speaks  of  an  authorised  contract  between 
two  others :  this  is  an  authorized  contract.  Thei^  is  a 
dis^nction  between  privy  and  party:  the  broker  is 
privy,  the  underwriter  and  the  assured  are  parties. 
Here  is  a  privity  of  omtract :  before  the  bankruptcy, 

a  loss 
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1817«       a  ioSs  takes- plao^  the  efiect  whereof  is  to  create  a 

^-    '      ^     debt  between  the  broker  and  the  assured ; .  for  though 
Peele- 
^^  the  broker  is  ai\8werable  only  in  the  second  instance, 

KoRTHOOTS,  yet  with  this  assent  the  assured  can  resort .  to  him  in 
the  first  instapce^  before  he  has  applied  to  the  prin- 
cipaL  Grove  v«  Dubois  and  Bize  v.  Dickason  go  to 
that  extent  In  WienhoU  v.  Boberts  Lord  EBenborough 
recognizes  the  same  doctrine..  Under  these  circum- 
stances, this  is  clearly  a  mutual  credit,  and  is  a 
defence. 

Lens  replied,  on  Wienholt  v.  JRobertSy  that  the 
expression  in  the  report,  that  the  broker  had  under- 
written a  policy  to  the  Defendant,  rendered  the  sense 
doubtful,  whether  the  broker  himself  was  not  party  to  the 
poliqr,  and  so  that  case,  came  within  the  other  dass  of 
cases ;  and  hordEUenborough^s  proposition  there^  <^  that  a 
broker  with  a  del  credere  commission  may  be  looked  upon 
as  the  owner  of  the  policy,"  must  be.understood  a^  said 
of.  that  piurticular  case  where  the.  broker  had  ^insured 
in.  his  pwb  name,  otherwise  it  cuts  up  by  the  roots  the 
doctrine  of  Cumming  Yp  Forrester^  and. all  these,  other 
similar  cases. 

Cur.  adv.  vulU 

*    •  ■•  '        ■  »  .-  ■ 

Gwoa  Cc  J.  now  delivered  the  judgment  of  the  CfOurti 
This  is  a  question  whether  a  broker  had  a  right  to  set 
off  a. loss  against  premiums  of  insurance  due  to  the 
afisignees  of  a  bankrupt  upon  policies  subscribed  .by  , 
hun  before  his  bankruptcy.  The  facts  were,  that  tl^e 
bi^oker  was  to  guarantee  all  the  underwriters  for  a 
d^d,  credere  commission,  and  was  therefore, .  it  is  quite 
clear,  liable  only  in  the  second  instance  to  make  good 
the  loss  in  case  a  loss  should  arise.  Before  the  bank* 
ruptcy  of  the  assured,  the  broker  was  called  on  to  pay 
the  loss  to  him«  and  did  pay  it ;  and  the  question  is, 
whether  this  be  either  a  mutual  debt  existing  at  the 

time 


V* 
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time  of  the  bankruptcy,  or  a  mutual  credit.     That  it        1817  • 

was  not  a  mutual  debt,  is  clear  from  this  circumstance ; 

it  had  not  been  paid  before  the  bankruptcy.     The  only 

questiotl  therefore  is,  whether  it  was  a  mutual  credit*    Northoote. 

If  thifl  policy  had  been  efiected  in  the  name  of  the 

broker,  it  m^t  have  ranged  itself  under  a  class  of 

cases,  which  have  been  decided,  whether  rightly  or. 

not,  I  do  not  now  say :  if  it  had  been  left  in  the  hands 

of  the  broker,  it  would  have  ranged  itself  under  anothei^ 

class  of  decided  cases.  But  the  broker  pays  this  loss  simply 

on  his  commission  del  credere ^  and  leaving  the  case  there, 

we  think  it  quite  clear,  that  it  is  neither  i  mutual  ddit,  nor 

a  mutual  credit     But  what  is  si^posed  to  distinguish 

this  case  from  aU  others,  is,  that  the  underwriters  are 

parties  to  the  agreement  by  which  the  fardcer  guarantees 

to  the  assured  the  solvency  of  the  underwritort.    That 

is  a  trust,  it  is  argued,  given  to  the  broker;  and  that  if 

the  broker  pays,  he  has  his  action  on  the  agreement  of 

the  underwriter,  to  recover  back  that  sum  hota  him. 

That  question  depends  on  the'conftmctioQ  of  this  in<« 

stnwent     Tlie  broker  is  agent  for  both  parties  to 

certain  purposes,  but  with  respect  to  guarantedng  the 

underwriters,  no  one  ii  interested  in.  that  but  the 

assured,  who  pays  him,  for  so  doings  his  commission 

del  credere.    Tie  broker  does  hand  over  to  the  assured 

a  policy  containing  a  memorandum  that  the  broker  will 

guarantee  the  underwriters,  but  no  one  is  interested 

therein  except  the  assured,  and  the  instrument  is  only 

to  be  considered  as  evidence  of  an  agreement  between 

the  broker  and  the  assured,  tod  the  case  stands  on  the 

common  circumstance  c^  money  paid  by  a  broker  to 

the  assured,  under  a  commission  dd  credere^  and  under 

tbose  circumstances  we  diink  the  broker  is  not  entitled 

to  set  off  these  premiums  against  the  losses  due  fitun 

the  underwriter;  the  rule  therefore  must  be 

Discharged. 
Vol.  VII.  K  k 
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^^J  '7-  Johnson  v.  Clay, 

Upon  a  bare  'T'HE  Haintiff  declared  in  debt  for  two  years'  Tent, 
thrp'l^cntof  ^3»^->  dae  25*  Dec.  18 15.  Pending  that  action, 
moaey,  the       tte  Defendant  tendered  86/.  i^ent    The  residue  had 

Def«idaiitmay  j^^^      jj  .     j^.^  assignee  of  the  lease.     The  Plaintiff 
plead  a  tender*  r  j  ^ 

Whether,  discontinued  that  suit,  and  commenced  the  present 
on  a  plea  of  action,  which  was  covenant,  for  the  same  rent  The 
Defendant's  Defendant,  as  to  145/.,  parcel,  pleaded  payoiait, 
perpetual  rea-  and  as  to  86/.,  residue,  he  pleaded  that  the  Plaititiff 
he  traw^I    Otight  not  to  recover  any  damages,  by  reason  of  the 

non-payment  thereof,  because  the  Defendant,  from  the 
time  when  it  became  due,  hitherto,  had  been,  and  stffl 
was,  ready  to  pay;  and  that  on  a  certain  day  after  it 
became  due,  and  before  the  commencement  of  t1i»  smt, 
to  wit,  iii^June  18 16,  he  tendered  that  sum.  ^The 
Pljalntiff  replied,  tlmt  the  Defendant  had  not  alwiiys 
fromthe  time  When  thatsiim  became  due,  been  rtedy  to 
^ay ;  'but  that,  on  the  contrary,  iailer  the  time  i^en  the 
itibncy  beOame  due,  to  wit,  on  aotli  January  \^i6j  li^ 
the  Plaintiff,  (not  saying  whether  after  the  tender,'6r1)e- 
fofe  the  tender,)  dematided  payment,  and  the  Defendant 
riefused.  The  Defendant  rejoitied  tliat  that  stim  was 
hot  deinanded  by  the  Plaintiff  in  'trfanner  atleg^.  The 
iJefendaht  joined  issue  thereon,  [a)  The  catTseWl^trtecI 
it  the  sittings  after  Trinity  term,  r8i6,  befbre'GiftB/<3.  J. 
Vhen  the  Plaintiff  produced  no  proof  of  a'denAdid, 
except  tbe'two  actions ;  £he  one  or  the  ofter  of 'whi<!h, 
he  contended,  amounted  to  a  demand  subsequent  to  ihe 
tender;  but  the  learned  Judge  wlio  tried  the  cause» 
hel(l  that  neither  of  them  constituted  a  subsequent  de- 
mand, and  directed  ihe  jury  to  'find  that  issue  for  the 
Defendant. 

(a)  On  the  validity  of  this  plea,  see  x  Wnu»  SautuL  S3^i^  ^^^ 

Vaughan 
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Vaughan  Scijt,  in  Michaelmas  term,  obtained  a  rule        1817* 
nisi  to  set  aside  the  verdict  and   have  a  new  trial, 
and  was,  with  Best  Serjt,  now  called  upon  to  support 
the  rule.  Clay. 

The  Courts  not  dwelling  on  the  peculiarity  of  this 
plea,  which  parried  the  allegation  of  tender,  and  prof- 
fered an  issue  on  the  continual  readiness,  expressed  a 
clear  opinion,  that  taking  whichsoever  of  the  actioim 
die  Defendant  pleased,  he  could  not  establish  the  &ct 
of  a  demand  subsequent  to  the  tender ;  for  the  first  ac- 
tion was  previous  to  the  tender,  and  the  second  was  the 
cause  in  judgment.  Whereupon  the  Defendant's  coun- 
sel contended  only  that  a  plea  of  tender  after  the  day, 
in  covenant  for  the  payment  of  money,  was  bad.  It  was 
like  the  case  of  a  bill  of  exchange,  in  which  a  tender  was 
noplea*  Hume  v.  Peploe.  (a)  So,  on  a  bond  payable  at  a 
certain  day,  a  tander  after  the  day,  at  common  law,  i% 
ba^.  Giles  v.  Harris,  {b)  So,  if  he  covenants  tp  pay 
on  a  given  day,  he  cannot  plead  a  tender  after  defaulf 
made  to  pay  at  that  day.  Tlie  averment  could  not  be 
tru^  that  the  Defendant  had,  ever  since  the  debt  ac- 
crued, been  ready  to  pay,  for  otherwise  he  woul^  upt 
have  suffered  an  action  of  debt  to  be  brought  against  hiittf 

GiBBS  C.  J.  I  should  be  sorry  that  it  should  be 
doubted  for  a  moment,  that  where  there  is  a  mere  dfty 
covenant  for  payment  of  money,  it  may  not  be  tend^ie^ 
Suj^pose  a  covenant  for  rent,  and  three  or  four  quarters 
due,  it  might  always  be  said,  that  an  action  had  accrued. 

BurrouqhJ.  a  tender  always  admits  the  cause 
of  action ;  it  only  goes  in  bar  of  damages. 

Rule  discharged. 

{a)  ZEasUi^Z.  Giitj  v.  Hart.9     a  SalA»  622. 

(*)  Gilfi   V.  Harris,   1  Lord    Comb.  443.    Carth.  413.     Ho/tt 

Rajm,%sA*     S.C.  by  name  of    556.    1%  Mod*  13%.  3  Saik.  3^3. 

]^k2 
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May  17.  •  HiNDMARSH  V.  ChANDLER. 

It  a  minor  HPHE  Defendant,  who  was  a  minor,  and  was  sued  as 
pearTbyattOT-  administratrix,  had  appeared  in  this  action  by 
ney,  the  Court  attorney,  and  Best  Serjt.,  for  the  Plaintiff,  had  obtained 

will,  at  the  ^  j^jg  nisi  to  set  aside  that  appearance,  and  that  the 
iiutance  of  the 

Plaintiff,  com-   Defendant  should  name  a  guardian,  and  appear  by 

pel  an  amend-   gubh  guardian, 
ment  of  the 
appearance  by 

substituting  a  Pell  Serjt.  shewed  cause  against  this  rule^  upon  an 
guardian.  aflBdavit  that  the  letters  of  administration  were  re- 
yoked,  in  consequence  of  the  discovery  of  the  De- 
fendant's infancy,  which,  until  lately,  had  not  been 
known  to  her  attorney;  and  that  administration 
durante  minori  mate  had  since  been  granted  to  another. 
It  was  therefore  unnecessary  that  the  Defendant  should 
appoint  a  guardian  to  defend  a  suit  to  which  the  De- 
fendant was  no  longer  liable. 

Best^  in  support  of  his  rule,  urged,  that  the  Defend- 
ant was  administratrix  when  the  suit  was  commenced, 
and  he  was  therefore  entitled  to  the  rule. 

« 

PerCiariam.  The  Defendant  must  appear  as  she 
ought  to  have  done,  by  guardian,  but  she  is  to  be  at 
liberty  to  plead  de  novo. 

Rule  absolute* 


IN  THE  Fifty-seventh  Year  op  GEORGE  III.  489 

1817. 

DeANE  t\  ClATTON.  Maj  I^ 

TTHE  Plaintiff,  in  Hilary  term,  54th  Geo.  3.  declared  The  Defend- 
in  this  court  in  case,  for  that  whereas,  before  and  at  *"^  ^*^  *^- 
the  time  of  the  committing  the  grievance  by  the  Defend-  ^.^pj^  ^^  ^ 
ant,  as  hereinafter  mentioned,  the  Plaintiff  was  going  and  wood  adjoin- 
passing  in,,  upon,  and  over  a  certain  wood,  or  parcel  of  ^  j-^"^      ' 
land,  adjoining  a  certain  other  wood,  or  parcel  of  land,  therefrom  by 
of  the  Defendant,  and  separated   and   divided  there-  *  *^^  ^^^ 
from  by  a  certain  mound  or  bank   of  earth,    in  the  ^^  ^^  ^ 
parish  of  Leaokner^  county  Oxford^  with  a  certain  dog  ing  a  sufficient 
of  the  Plaintiff  of  great  value,  (to  wit)   of  the  value  ^^""^^"^  P«- 
of  50/.,  and  he  the  Plaintiff  so  going  and  passing  in,  pasting  from 
upon,  and  over    the  first-mentioned  wood,  piece,   or  •^•*'  ^^^  *^*^ 
parcel  of  land,  with  his  dog  as  aforesaid,  afterwards,  j^^*,  w<»d.' 

and  before  the  time  of  the  committing  of  tlie  grievance,  There  were 

public  foot- 
paths through 
the  Defendant's  wood,  not  fenced  oiF  therefrom.  The  Defendant,  to  preserve  haiv» 
in  his  wood,  and  to  prevent  them  from  being  killed  therein  by  dogs  and  foxes  that  came 
thereinto  in  pursuit  of  hares,  kept  iron  spikes  screwed  and  fastened  into  several  trees 
in  his  wood,  each  spike  having  two  sharp  ends,  and  so  placed  that  each  end  should 
point  along  the  course  of  a  hare-path,  and  purposely  placed  at  such  a  height  from  the 
ground,  as  to  allow  a  hare  to  pass  under  them  without  injury,'  but  to  wound  and 
kill  a  dog,  that  might  happen  to  run  against  one  of  the  sharp  ends  thereof,  the 
spikes  being,  .from  their  nature  and  positions,  adapted  to  effect  the  purpose  for 
which  the  Defendant  fastened  them  there  :  none  of  them  was  at  a  less  distance  thaa 
50  yards  from  any  foothpath,  and  soine  were  from  150  to  160  yards  distant  there- 
from. The  Defendant  kept  notices  painted  on  boirds  placed  at  the  outtides  of 
some  parts  of  the  wood,  that  steel-traps,  spring-guns,  and  dog-spikes  were  set  in 
that  wood  for  vermin.  The  Plaintiff,  with  J.'s  permission,  was  sporting  in  his  wood, 
with  a  valuable  pointer;  a  hare  rose  in  his  wood,  and  was  pursued  by  the  dog 
thereout,  over  the  bank  and  ditch,  into  the  Defendant's  wood,  and  in  the  pursuit,  there 
ran  against  one  of  the  sharp  spikes,  and  was  killed.  The  Plaintiff*  endeavoured  as 
much  as  in  him  lay  to  prevent  his  dog  from  pursuing  the  hare  into  the  Defendant's 
wood,  but  was  unable  so  to  do.  The  Plaintiff'  having  brought  an  action  upon  the 
case  against  the  Defendant  to  recover  a  compensation  for  the  loss  of  his  dog,  the 
Court  of  Common  Pleas  were  equally  divided  in  opinion  whether  the  action  were 
maintainable,  Gibbs  C.  J.  and  Dallas  J.  holding  that  it  was  not,  and  Park  and 
Burrougb  Js.  holding  that  the  Plaintiff  was  entitled  to  recovm 

One  who  finds  game  00  his  own  ground,  cannot  justify  pursuing  it  into  the  land  of 
another. 

K  k  3  a  hare 
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a  hare  started  and  jumped  up  in  the  first-mentioned 
wood  or  parcel  of  land,  in  the  sight  and  view  of  the 
Plaintiff's  dog,  and  the  hare  then  and  there  ran  in 
and  along  the  same  wood,  or  parcel  of  land,  oyer  the 
said  mound  or  bank  of  earth  separating  and  dividing 
the  same  wood  from  the  Defendant's  wood,  or  parcel 
of  land,  and  unto  and  into  the  Defendant's  wood,  in 
and  along  a  certain  hare-path  in  the  same,  and  the 
Plaintiff's  dog  then  and  there  immediately  followed 
and  ran  after  the  hare,  in  and  along  the  first-men- 
tioned wood,  over  the  mound  or  bank  of  earth,  and 
then  and  there,  against  the  will  and  inchnation  of  the 
Haintifl^  ran  unto,  and  into  the  Defendant's  wood,  in 
and  along  the  said  hare-path  in  the  Defendant's  wood» 
in  pursuit  of  the  hare,  yet  the  Defendant,  wrong- 
ftilly,'  injuriously,  and  maliciously,  and  intending  to 
injure,  prejudice,  and  aggrieve  the  Plaintiff  in  this  be- 
half and  to  wound,  kill,  and  destroy  his  dog,  and  wholly 
to  deprive  him  of  the  same,  wrongfully  and  injuriously 
put,  placed,  drove,  and  fixed,  and  caused  and  pro- 
cared  to  be  put,  placed,  driven,  and  fixed  unto,  and  into 
divers  trees,  and  pieces  of  wood,  standing  and  being 
in,  upon,  and  near  to  diver  parts  of  the  said  hare- 
path  and  other  hare-paths  in  the  Defendant's  wood, 
divers  nails,  spikes,  and  iron  instruments  of  great 
length,  to  wit  of  the  length  of  two  feet  respectively, 
and  for  the  purpose,  and  with  the  intent  to  kill,  wound, 
and  destroy  any  dog  or  dogs,  running  in  and  along 
the  said  hare- paths,  or  either  of  them,  by  means 
whereof  the  Plaintiff's  dog  in  following,  puri^uing,  and 
running  after  the  said  hare,  in  and  along  the  said 
hare-path  in  the  Defendant's  wood,  necessarily  and 
unavoidably,  and  with  great  force  and  violence,  ran 
and  was  forced  upon  and  against  the  said  nails,  spikes, 
and  iron  instruments ;  and  thereby  the  dog  then  and 
there  became    and  was  greatly  lacerated,   wounded, 

8  and 
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and  injured,  and  thereby  the  PlaintifF's  dog,  beiog  of  the 
vaUie  aforesaid,  afterwards  died,  and  became  and  was 
wholly  lost  to  the  Plaintiff.  There  were  other  coaqtai 
which  it  is  not  material  to  state.  The  Defendant 
pleaded  not  guilty. 

'This  cause  was  tried  at  the  Oxford  spring  assizes,. 
1 8 14,  before  Dallas  J.,  when  a  verdict  passed  for  the 
Plaintiff,  damages  15/;,  subject  to  a  point  which,  the 
learned  Judge,  on  the  authority  of  Townsend  v.  Wa^- 
ilieii  [a\  reserved,  whether  the  action  would  lie* 


I8I7. 


Accordingly  Shepherdj  Solicitor-General,  in  Easter- 
term,  18 14,  obtained  a  rule  nisi  to  s^t  asid^  the  i^pnUct,. 
and  have  a  new  triaL 

In  Michaelmas  tcrm^  i  B15,  Vaughan  S^qt.,)9fitb  vhoDgi^ 
Best  also  was  of  counsel,  sh^ewed  cause,  citing  2  Bo*  Al^. 
^66,    Trespass,  K.  pL  i.     Co.  Z>i^»  Pleadt^f  3»  M.  3I1.. 

Mitten  v.  Fatidrye,  Poph-  i^r  •  S.  C.  ^  cTp.  ijv  Vj^^f^ 
of  MiUen  v.  Fawtreys  S.  C.  Latch.  1 3>  by  name  oiMiUen 
V.  Hawery,   and  119.  by  name  of  Millen  y.  Fa^ipdry^ 
Beckmith  v.  Shordike  and  Another,  4  Burr.  2oo2«  ^jflffifik 
v.  AUanby,  Lincoln  spring  assizes,   1899  or  1810,  car# 
Bayleyi,,  Vere  v.  Lord  Cawdor,  11  Easty  568.  fVri^ht  ¥•- 
Ramscotty  1  Saund.  84.  S.  C.   1  i$/d[^ir^  336..    Churchward 
v.  Studdy,   14  East,  249.     Sutton  v.  Moody,  \  Ld.  JEUgf^ 
250.    S.  C.  2  Salk.  556.     12  H.9*  folc;^      Reyndf-\. 
Champernoon,    Cro.  Car.  228.      Comer  v.  Champness^, 
Taunton  spring  assizes,  18 14,  cor^.Dampier  J.    Taw^ 
send  v.  Wathen,  vbi  supra.     2  Bo.  M*.  548.  pL  5.     Thft 
Kingy.  The  Bishop  of  Bangor,  cor.  Heath  J^ 

Lens  Seijt.,  in  the  same  term,  with  whom  Sh^fherd^ 
Solicitor-General,  was  aUo  of  counsel,  was  heard  in  sup- 
port of  the  rule.    In  the  course  of  hi9  argmnjoit  be  cited 
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Sroci  V.  Copeland,  i  Esp.  203.  Stat  21  Jac.  i.  c.  16* 
s.  5.  fetf mng^o»  V.  TVmer,  3  Lev.  28.  StUtmv.  Moody^ 
I  Cbm.  34. 

7%^  Ci>firf  took  time  to  consider;  and  in  the  same 
term,  they  directed  tl^it  the  case  should  be  turned  into 
a  special  verdict,  and  that  it  should  be  again  spoken 
to.  (a) 

Consecpiently^  in  Easter  term,  18 16,  the  special  ver- 
dict, being  drawn  up,  was  argued  by  Best  Seqt  for 
die  PUintifl^  and  Bosanquet  Serjt,  for  the  D^idant 

'  Bek  cited,  in  addition  to  the  authorities  referred  to  on 
the  former  occasion,  4  Co.  38. 5.  Tyrringham^s  case,  5^ 
m,,  Anqm/mous,  an^  Mansfield  C.  J.  Guildhattj  case 
aj^ainst  the  owner  of  an  ox,  which  was  driven  from 
JSssex  to  I/mdon  for  sale ;  it  was  tranquil  when  it  left 
home,  but  being  fevered  by  the  journey,  it  gored  the 
Plaintiff  in  Whiteckapel,  and  held  the  action  lay  not- 

'  Bosanquet  cited,  in  addition  to  the  former  cases, 
Wiadhursi  v.  Damme,  Cro.  Jac.  44.     Butterfield  v.  For- 

y-ester^ii  EastlCo.  Blithey.  Topham,  Cro.  Jac.  158.  9« 
^JC.  iBa.Ab.  88*  jl.  4.  line  30.   Bro.  Abr.  Trespass, 

pL  '345;.     2  Ito.  Air.  565.   Trespass.    Justification.  I. 

[pt'y.  Ibid.  s^i.  Trespass  excusable,  N.j??.  2.  Foster^ 
2(51.  3,    4  Bl.  Com.  192.    KeL  40.    3  Inst.  57.  (4) 


V'.' 


^  (a)  .G60Mf&rtf  J.  reiigiied,  and 
&a^  J.  died*  in  tlie  interval 
*Mt^«nf  the  ^Krectbg  of  the  se- 
'^ehd  aiigunitnt,  and  the  hearing 
I  j^li^reoff  and  were  succeeded  by 
Pigrk^pi  Burrougbf  Js. 
'  ^(B)  ft  caiises  senaiUe  regret  to 
Ipnigo  the  opportunity  of  record- 
.  ing  any ;  portico  of  the  iearnnig, 
acutenesi,  and  taknty  by  which 
each  of.  the.  argmnents  en  this 
aovfl  and  interesting  questioa  wat 


distinguished;  but  inasmuch  as 
the  principal  topics  are  touched 
on  in  the  elaborate  opinions  which 
were  delivered  by  the  Courtf  and 
the  publication  of  the  whole 
would  extend  this  case  to  an  un- 
usual lengthy  it  is  thought  expt' 
dient  to  omit  the  ai^uments  of 
the  counsel. 

— —  Fugit  irreparahiUtempuj, 
Singula  dum  capH  drcumvec' 
tamur  amore. 

The 
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.  The  special  verdict  stated,  that  before  and  at  the  1817. 
time  in  the  declaration  mentioned,  the  Defisndant  was 
the  owner  and  occupier  of  certain  woodlands  «tuate  in 
the  parish  of  Lewknery  in  the  county  of  Oaefbrdy  being 
parcel  of  a  large  tract  of  woodland  there^  and  which 
woodland  of  the  Defendant  adjoktfd  on  fme.part  to 
certain  woodland  belonging  to  and  in  the  occupation 
of  one  Joseph  Townsend,  Esquire,  other  parcel  of  the 
said  large  tract,  and  which  woodland  of  the  Defendant 
was  divided  from  Mr.  lmmsend^%  woodland  by  a  low 
bank  or  mound  of  eaitb,  and  a  shallow  ditch,  such 
bank  or  mound  and  ditch  not  being  a  sufficient  fence 
to  prevent  dogs  from  passing  from  Mr.  TcfwnsendF% 
woodland,  into  the  Defendant's  woodland :  that  for  a 
long  time  before^  and  also  during  all  the  time  of  the 
Defendant's  possession  of  his  said  woodkmd,  there 
were  oertain  public  foot-paths  throi^  the  said  tract 
of  woodland,  and  through  the  Defendants  part  thereof 
which  public  foot-paths  were  not  felice4.  off  fit>m  the 
land  through  which  they  respectively  led :  that  before 
the  time  in  the  declaration  mentioned,  the  Defendant^ 
being  possessed  of  his  said  woodland,  m  order  to  pre- 
serve hares  therein,  and  to  prevent  them  from  being 
killed  therein  by  dogs  and  foxes,  did,  for  the  purpose  of 

wounding  and  killing  dogs  and  foxes  that  might  come 
into  his  said  woodland  in  pursuit  of  hares,  cause  several 
iron  spikes  called  dog-spears,  to  be  screwed  and  festened 
into  several  of  the  trees  in  his  said  woodland,  and  did 
also  for  the  same  purpose  keep  the  said  spikes  so 
screwed  and  festened  there^  until  and  at  the  time  in  the 
declaration  mentioned,  the  saicf  q[»kes  having  each  two 
sharp  ends,  and  being  so  placed,  as  that  each  end 
should  point  along  the  course  of  some  one  of  these 
tracts  of  .the  woodland  which  were  fieqaented  by  haves, 
called  hare-paths,  and  being  also  purposdy  placed  at 
such  a  height  from  the  ground  as  to  allow  a  bare  to  pass 
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tinder  them  \nthout  injury,  but  to  wound  and  kill  a 
dog  that  might  happen  to  run  against  one  of  the  sharp 
ends  thereof  the  said  spikes  being  from  their  nature 
and  positions  adapted  to  effect  the  said  purpose  for 
which  the  Deftmdant  caused  them  to  be  screwed  and 
fastened  into  the  trees,  and  kept  there,  as  before  men- 
tioned: that  no  one  of  those  spikes  was  kept  at  a  less 
distance  than  fifty  yards  from  any  one  of  the  said 
public  foot-paths,  some  of  them  being  at  the  distance 
of  150  yards,  and  others  at  intermediate  distances 
between  i  j;o  and  160  ybrds.  That  before  the  time  in 
the  declaration  mentioned,  the  Defendant  caused  no- 
tices to  be  painted  on  certain  boards^  placed  at  the 
outside  of  some  parts  of  his  said  woodland,  in  the  fol- 
lowing words,  viz.  **  Take  notice  that  sted-traps,  spring- 
guns^  and  dog-spikes,  are  set  in  these  premises,  and 
steel-traps  are  set  in  this  wood  for  venniu,"  meaning 
the  Defendant's  said  woodland :  that  such  boards  and 
notices  remained  in  their  places  at  the  time  mentioned 
in  the  declaradoa:  that  on  the  day  mentioned  in  the  de- 
claration, the  Plaintiff^  by  the  consent  and  permission  of 
Mr*  Townsend,  went  into  his  woodland  for  the  purpose  of 
sporting,  accompanied  by  a  pointer  dog  of  the  Plaiotiflrsy 
of  the  value  of  15/.,  being  the  dog  mentioned  in  the  de- 
claration :  that  while  the  Plaintiff  was  in  the  last  men- 
tioned part  of  the  woodland,  accompanied  by  his  do^ 
for  the  purpose,  and  with  the  permission  before  men- 
tioned, and  near  to  the  Defendant's  woodland,  a  bare 
rose  in  Mr.  T(yamsen<jPs  woodland,  which  was  imme- 
diately seen  and  pursued  by  the  dog :  that  the  hare  ran, 
and  was  pursued  by  the  dog^  out  of  Mr.  Taamsend^% 
woodland,  over  the  said  mound  or  bank,  and  ditch* 
into  the  Defendant's  woodland ;  and  the  dog,  so  pur- 
suing the  hare  in  the  last  mentioned  woodland,  ran 
against  one  of  the  sharp  ends  of  the  said  spikes,  and 
was  thereby  wounded  and  killed:  that  the  Plaintiff 

endea- 
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endeavoured,  aa  mach  as  in  bim  lay,  to  prerenl  his  dog       1817* 

from  pursuing  the  hare  into  the  Defendant's  woodland, 

but  was  unable  to  do  so.     But  whether,  &c.;  and  if 

upon  the  whole  matter  it  should  appear  to  the  Court, 

that  the  Defendant  was  guilty  of  the  premises  in  any 

one  q{  the  counts  of  the  declaration  mentioned,  then 

the  jury  found  the  Defendant  guilty  of  the  premises  in 

that  coiuit  mentioned,  and  assessed  the  damages  at  1 5I., 

and  that  he  was  not  guUty  on  the  other  counts. 

The  Cauri  having  taken  time  until  this  day  to  de- 
liberate^ and  being  divided  in  sentiment,  now  delivered 
their  opinions  seriatim^ 

BuRRouQH  J.  first  stated  the  declaration  and  the 
special  verdict.  This  case  had  been  argued  hefoi^c  I 
had  a  seat  in  the  court.  The  novelty  and  difficulties 
attending  it  had  suggested,  the  propriety  of  further 
consideration.  A  second  argument  was  therefore  di- 
rected, which  has  taken  place  in  my  time.  Finding 
that  able  judges  appeared  to  entertain  opinions  on  the 
subject  which  did  not  accord  with  impressions  made 
on  my  mind,  I  have  read  every  case,  which,  in  the 
course  of  these  arguments,  was  cited  at  the  bar,  I  have 
examined,  as  far  as  I  have  been  able,  the  grounds  on 
which  they  were  decided,  and  I  have  given  the  facts 
stated  in  the  spedal  verdict  the  fullest  consideration, 
before  I  formed  my  ultimate  opinion.  Pursuing  this 
course,  I  have  treated  the  judgments  of  those  who  differ 
from  me  with  the  greatest  respect;  and,  had  my  mind  at 
length  been  left  in  a  state  of  doubt,  my  knowledge  of  tlie 
opinions  which  others  entertained  would  have  led  me 
to  believe  that  I  had  formed  an  erroneous  judgment; 
but  having  no  doubt  on  the  subject,  it  is  my  duty  to 
deliver  my  opinion.  It  is  a  great  consolation  to  me. 
that  mine  wiU  not  be  a  single  opinioa  on  th^  occasion. 

In 
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In  qaestions,  the  decision  of  which  depends  en  the 
principles  of  the  common  law^  and  which  are  attended 
with  difficulty  and  doubt,  I  have  been  used  to  look  for- 
ward to  the  consequences  which  must  result  from  the 
decision.  If  great  inconveniences  will  result  from  one 
d^ision,  which  may  be  avoided  by  a  different  course^ 
I  think  that  the  Court  ought,  before  it  decides,  to  be 
satisfied  that  the  law  is  clear,  and  that  it  imperatively 
calls  for  a  decision  which  will  produce  these  inconve- 
niences ;  to  this  extent  only  do  I  suffer  the  idea  of  in- 
cdivenience  to  affect  my  mind.  The  wisdom  of  ages 
has  in  England  perfected  and  established  a  system  of 
law  called  the  common  law ;  this,  law  is  adapted  to  the 
general  regulation  of  the  conduct  of  the  subjects  as 
members  of  society;  its  principles,  if  accurately  attended 
to,  will  be' found  all  to  point  to  that  end.  If  the  com- 
xhon  taw  of  England  says^  (as  cbntended*  for  by  the  De- 
fendant,) that  he  may  erect,'^and  keep  erected  in  hts  open 
and  uninclosed  close,  for  the  preservation  of  hares,  these 
ifastruments,  calculated  to  wound  and  destroy,  and  with 
intent  to  wound  and  destroy,  alt  dogs  which  inay  come 
iiito  that  close  in  pursuit  of  hares,  I  know  this  must  be 
founded  on  a  supposed  right  to  protect  the  species  of 
property  he  has  in  the  hares  in  his  close,  although  the 
injury  done  to  him  would  merely  be  a  trespass.  If  this 
he  law,  then  it  will  follow,  as  an  unavoidable  conse- 
quence, that  any  man,  the  occupier  of  a  close  so  circum- 
stanced, may  erect  or  place  in  it  any  instruments,  how- 
ever dangerous,  to  prevent  any  man,  or  his  Cattle,  from 
trespassing  on  his  close,  with  intent  to  wound  and  in- 
jure him  or  his  cattle,  who  may  chance  to  enter  on  the 
close,  although  a  mere  trespass  is'  thereby  committed; 
and  ibis,  although  the  same  common  law  has  provided 
apt  remedies  for  every  injury  he  may  sustain  by  such 
entry.  An  action -for  damages  may  be  sustained 
against  theman)  for  the  damage  done  by  himsdf  or  his 
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cattle^  or  the  cattle  may  be  distreined,  (but  not  killed 
or  wounded,)  for  the  damage  done.    I  admit  in  the 
fullest  terms,  that  if  the  owner  of  the  close  were,  to  tell 
A.  that  such  instruments  were  placed,  and  be  were,  not- 
withstanding, wilfully  to  run  against  them,  that  he  could 
not  complain  of  the  injury  in  a  court  of  law.     The  spe* 
cial  verdict  in  this  case  does  not  state  that  the  Plaintifi>, 
or  Mr.  Tawnsendj  had  notice  of  what  was  done  by  the 
Defendant.     If  such  a  fact  had  been  material,  it  ought 
to  have  been  positively  found ;   but  circumstanced  as 
this  case  is,  I  conceive  it  not  to  be  material.     The  De;* 
iendant  must,  I  conceive,  mean  to  contend,  that  he  has 
a  right  to  do  what  he  has  done,  as  against  all  mankind* 
In  the  case  on  this  record,  he*  contends  that  he  is  justi^ 
fied  as  against  one,  who  is,  by  the  permission  of  Mr. 
Taamsendf  lawfully  sporting  on  his  land ;  and,  in  effec;^ 
as  against  Mr.  Tatonsend^  who  is  circumstanced  in  every 
respect  as  the  Defendant  is;    and  this,  although  Mn 
Tawnsend  may  be  thereby  interrupted  m  the  same  usei 
and  enjoyments   of  his  land  and  the  hares  tbereiii^ 
which  the  Defendant  claims  to  be  entitled  to.     I  cannot 
find  any  principle  of  the  common  law  ^i^hich  clearly 
warrants  this.    What  the  Defendant  is  found  to  have 
done  must  be  carefully  distinguished  from  things  done 
to  guard  a  dwelling-house^  and  enclosed  property  occu« 
pied  with  it,  from  the  depredations  of  robbers^  of  p^i^ 
sons  who  come  thither  for  the  purposes  of  commit* 
ting  felony,  and  from  persons  who  come  thither  for  the 
doing  such  violence  to  man  as  would  amount  to  a  breach 
of  the  peace,  and  be  indictable  as  such.     In  Brodc  v. 
Copelandi  cited  at  the  bar,  the  Defendant,  a  carpenter, 
kept  a  dog  for  the  protection  of  his  yard,  and  for  that 
purpose  let  it  loose  at  night ;  Lord  Kenyan^  pn  that  oo* 
casion  said,  <<  Every  man  has  a  right  to  keep  a  dog  for 
the  protection  of  his  yard.''    I  mention  thisy  only  as  an 
Htttance;  any  other  species  of  protection  mqr  be  re* 
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1S17»  ^nrtttd  to;  and  pertons  who  «hter  fcnr  jj^tudier,  have  no 
right  to  complain,  if  damage  is  done  to  their  pwwnik 
They  are  criminal  wtx>ngHdoer8,  ^o  enM*  for  tiief«r- 
CLATTOir.  pose  of  commiting  fdony  or  breaches  of  ihn  ]pelaoe. 
Having  said  this  mtich  by  way  of  introdiKtioiB,  I  "iriH 
state  more  distinctly  the  principles  which  govern  my 
jldgment.  First,  I  asi  of  (pinion,  that  the  aM  of  the 
Defendant  etated  in  the  special  verdict  wei%  unbiwliily 
and  thai  the  Plaintiii^  having  sustained  an  injtify  theie* 
hy,  without  any  default  in  him,  is  entiUed  to  maiatain 
this  action.  Secoix]|y«  I  am  of  -opinion,  that  jf  die 
FlAiotiff  had  been  «  trespasser,  ot*  otherwise  in  dfifisaitt 
bgF  the  entry  ef  his  dcg  on  the  Defendant's  preaoisMi  as 
stated  in  the  special  verdict,  the  Defendant  conld  in  mo 
mttnier  have  justified  the  dinoct  killing  of  the  dog* 
Thindljii,  I  am  of  opinion,  thai  be  cannot  justify  cbing 
that  indirectly,  whicAi  he  woiiU  have  not  beeiwar- 
ralrted  in  doing  djx«dtly«  As  to  the  first  of  tfae^e  jaro- 
position^  that  the  acts  of  the  Defendant  stated  in  ife 
special  verdict  were  unlawful,  and  that  the  Phdntil^ 
havii^  sustmed  an  injury  thereby,  without  any  defiiak 
in  him,  is  entitled  to  maintain  his  action.  ABm 
stating  the  situation  of  the  Defendant's  and  Mr. 
TownseruTs  property,  the  verdict  states,  that  the  De- 
fendant, in  order  to  preserve  hares  in  his  woodlandi 
and  to  prevent  -them  from  being  killed  therein  by 
dogs  and  foxes,  did,  for  the  purpose  of  woundii^ 
and  killing  dogs  and  foxes  tliat  might  come  into  his 
woodland  in  pursuit  of  hares,  cause  the  instruments  t5 
be  erected  in  the  hare-paths  in  his  wood,  so  as  to  wound 
or  kill  any  dog  that  should  happen  to  run  BffooKlt 
them;  and  being,  from  their  nature  and  positioiB^ 
adapted  to  effectuate  the  said  purpose  for  which  lliey 
ware  screwed  and  fastened  to  the  trees.  The  pcinciple 
of  Sic  utere  tuo,  ut  alienum  non  lada&,iB  &miliar  to  «v«ryr 
one.    tn  a  very  useful  book,  Jacob*sJLaw  Grammm^f  i(t 
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Xvbich  many  principles  of  the  oommoa  law  are  collected, 
I  find  the  same  principle  stated  more  fuUy,  and  in  a 
manner  which  more  dearly  shews  its  true  meaning. 
It  there  rung  thus :  Prohibetur  ne  qidsjaciat  in  suo^  quod 
nocere  possU  in  alieno  /  et  sic  tUere  tua,  ut  alienum  non 
J^das.  This  principle  is,  in  all  its  partem  restrictive  of 
the  use  a  man  may  make  of  his  own  property.  It  shews 
he  is  not  to  make  am/  use  he  pleases  of  it,  but  that  he  is 
so  to  use  it,  as  ntA  thereby  to  injure  another:  he  mast 
look  forward  to  the  situaticm  of  o^rs.  Another  may 
-be  injuned  in  his  perscm  or  his  property :  he  is  not  to 
injure  another  in  the  enjoyment  of  hia  rights  or  pro- 
perty. Every  case  of  (what  is  ordinarily  called)  no- 
sance^  which  is  injurious  to  another  in  the  enjoyment  of 
his  property,  whether  by  setting  up  a  noxiou3  trader  a 
noisy  occupation,  or  by  erecting  a  building  which 
darkens  another's  lights,  is  an  instance  fully  within  the 
rule,  and  governed  by  it.  Intention  to  cause  the  injury 
is  not  the.govemijQg  feature  of  all  these  cases,  although 
it  may  in  many  cases  of  the  kind  be  an  important  &ctt 
if  the  thing  be  done,  and  the  injury  to  another's  rights 
be  the  cotisequeape,  the  law  will,  if  necessary,  supply 
the  intention.  But  I  conceive  that  express  intention 
may  malce  that  act  in  some  cases  unlawful  in  the  be- 
ginning; so  that  where  the  injury  intended  follows,  a 
right  of  action  accrues,  when,  if  there  had  been  no  such 
intention,  it  might  be  doubtful  whether  the  party  would 
have  any  ground  of  action.  The  noxious  trade,  the 
noisy  occupation,  or  the  erection  of  the  building,  con- 
sidered abstractedly  from  the  rights  of  others,  is  perfectly 
innocent;  but  if  another  has  an  existing  right,  and  is 
in  consequence  injured  by  it,  or  prevented  from  the 
reasonable  enjoyment  of  such  right,  he  sustains  an  in- 
jury, for  which  an  acticm  may  be  maintained.  I  con- 
ceive that  every  person  is  protected  by  this  rule,  who 
has  a  right  equal  to  that  of  him  who  does  the  act,  and 

who 
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tirho  is  injared,  without  his  ddault,  in  the  exercise  of  that 
right.  In  the  case  of  the  nusances  which  I  have  parti* 
cularbsed,  the  intention  to  do  the  injury  is  not  an  essen- 
tial ingredient  in  the  action.  The  act^  and  the  injury 
to  the  right,  are  the  essential  ingredients.  In  cases 
where  intention  is  necessary,  the  law  will  supply  it  In 
ParkkurU.Y.  Farsier  {a)^  which  was  an  action  against 
the  Defendant,  a  constable,  for  illegally  billetii^  a 
dragoon  oa  the  Plaintiff,  and  forcing  the  Plaintiff  to  find 
meat,  drink,  and  lodging  for  him,  the  qpecial  verdict 
found,  that  the  Plaintiff  kept  a  house  at  J^pMMi  fiar  those 
who  came  there  Sat  the  air,  and  to  dnnk  the  waten 
there,  and.  sold  small  beer  to  hii  lodgers,  and  that  the 
Defaidiint  had  billeted  a  dragoon,  and  that  the  dragocn 
^MPoed  tborPIaintiff  to  find  the  meat,  &c.  It  was  ob- 
jected fcr  die  Defisndant,  that  there  was  a  variance 
iMtween  the  fiict  in  the  verdict,  and  in  the  declaration. 
Lord  Holimidf  M  common  law,  if  a  man  doca  anun- 
lawfiil  act,  he  shall  be  answerable  finr  the  ccmaeqnencca 
of  it,  eq)ecially  where^  as  in  this  case^  the  act  was  done 
with  intent  that  consequential  damage  should  ensue. 
Thwe  arc  cases,  however,  where  intentioD  is  essential 
in  fiict:-— an  instance  of  which  is  of  modem  date. 
JiBjfiries  v.  Dunambe.  (i)  In  this  case  the  Defendant 
had  erected  and  plai^  a  lamp  in  th^  front  of  and  near 
adjoining  to  the  PUuntiff 's  house,  and  kq[>t  it  lighted 
there  in  the  day-time^  meaning  thereby  to  mark  out  the 
Plaintiff's  house  as  a  house  of  ill  fame.  It  was  objected 
at  nisiprius  that  this  was  not  actionable.  It  was  holden 
by  Lord  EUenbcraugh  to  be  so^  and  the  Court  after- 
wards sustained  the  action.  Here,  the  act  by  itself 
would  not  have  been  unlawful,  as  against  any  individual, 
but  the  intent  of  doing  so  to  the  injury  of  the  Pfauntili^ 
made  it  so.    In  the  present  case,  die  fixing  and  screwy 
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mg  the  spears  Are  not  the  cause  of  action :'  bat  the  doing 
It  with  intent  to  wovnd  and  destroy  all  dogs  which 
should  come  on  the  Defenduit's  land  in  porsnit  of  b^kres 
there,  and  thereby  destroying  the  Plaintiff's  d<^  in  the 
manner  stated  in  the  special  verdict.  He  has  done  that 
which  was  calculated  to  kill^  and-  de9h!oy  -  every  dog 
which  followed  a  hare  from  other  hnds  in  the  Defend- 
ant's woodland,  as  well  as  dogs  whi^h  dhonld' come 
immediately  into  his  woodland 'AnT' the'- purpose  of- 
finding  and  pursuing  harea  there.  •  I  am  of  opinion 
that  was  calculated  in  genend,  'aodi  moie<  paidca- 
larly  so  «s  against  Mr.  TbomMiidf  iand^'thc' Hainf^* 
tlfff  who  must,  I  think,  be  deemed  to  be  Us  ie» 
presentative.  . 
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In  pursuing  this  sufafect,  it  is  fit  to  amndec  wbatlblTCi^ 
spective  rights  of  the  Defendant  and  Mt.iTdmUetii  vMHei 
Each  had  the  same  iqieeies  of  property,  in  bis  t#Bpei^ 
woodland.  >  Eai^-  might  use  Jus  landi  ibr  tdcing  gatiia 
found  therein  i<Nr  food,  or» might pwrsiie  it  fiir  plMM^i  • 
Eadi:  might  have  separated  and  divided  fat9  hmd^fifotH' 
the  otiier  by  impassaUebouadlk^  >  Bui  tl^y  elect  to  oib-^' 
cupy  their  respective  property^  divided  -cnly'by  a  bitiik* 
or  mound  of  earth  and^a  ilhiUlbw  dftcb^  tiotbeisg  a- 
sufficient  fence  to  prevent  ddgs  Jtonr^pfrtcAcig  from  thd 
one  to  the  other. '  The  Def^dimt  tkys^  ibat  merely  in 

r 

reqpect  of  his  possession,'  he  'may,~  fer  preserving  thitt' 
property 'which' he  ha^rte/ieTy^rjoff,  place  these  instrii^ 
ments  in  his  lands  for  the  desthiction  of  all  dogs  Coining 
there  in  pursuit  of  haires.  If  soi  it 'xnuflt  be  adiiiitted 
that  Mr.  Towniinditihj  do  the  kaihe.  '  If  this  was  done 
on  both  sides,  this  would  render  the  property  to  be  pre-' 
served*  by  these  meanis  of  no 'use;  for  neither  could  en- 
joy it  without  the  certain  destruction  6f  the  dogs  used 
as  the  means  of  enjdyment.  I  aiiinot  conceive  that  this 
can  be  a  rational  or  legal  use  of  property.  I  think 
neither  of  them  can  do  this ;  for  he  who  on  either  side 
YoL.  VII.  LI  pursued 
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1S17*  pursued  the  barai  from  the  one  wpodlaod  to  tli^  otkr 
woodlandy  would  be  a  mere  treipMser  bj  Ike.  eatrjr  c( 
bimself  and  dog,  or  of  hk  dog  onty,  if  eacomgmgtd  tog* 
there  by  him ;  £br  which  injuries  the  law  baa  pnaiiM 
as  I  have  before  suggested,  ample  remediea.  The  cm 
of  a  person  having  land  adjoining  the  land  of  anotho^ 
and  potting  cattle  on  hii  land»  which  wander  into  tk 
other's  land,  was  mentioned  at  the  bar,  in  order  todhew 
that  a  trespass  would  be  thereby  committed ;  ofvbU 
no  one  could  ever  donbt,  because  there  it  ia  the  dirtr 
of  the  owner  of  the  cattle  to  watch  and  guard  dMB^ 
It  is  possible  to  do  this,  and  theref&re  be  most  do  i: 
and  not  haying  done  this,  he  is  a  trospasaer*  I  do  aoC 
see  how  this  advances  the  Defendant's  caae.  The  cat 
of  persons  having  common  by  reason  of  vicjai^  v 
puch  more  like  the  present.  There  each  of  the  owsen 
of  the  rsspectxre  common  or  waste  may  enclose,  te 
neither  does ;  and  the  persons  having  rig^t  of  comwa 
pa  the  respective  commons  or  wastes  tnm  tlieraoii  their 
pattle :  these  cattle  wander  from  the  one  eonunon  to  da 
Other;  y^  no  action  oC  trespass  lies :  Why?  Becaase 
it  is  matter  of  mutual  convenience;  and  to.rccmire  the 
commoners  on  either  side  to  watch  their  csKttle  and 
keep  them  on  their  respective  commons,  would  be  to 
require  a  thing  to  be  performed  which  man  is  inrapfN*' 
of  doing.  How  ^re  the  Defendant  and  Mr.  Tamwd 
situated  ?  The  Defendant  ratione  soli  of  bis  woodlaod, 
and  Mr.  Townsend  ratione  soli  of  his  woodlandt  had  s 
species  of  property  in  the  hares  on  their  soiL  Tliis 
appears  to  be  the  settled  doctrine,  from  tbe  case  of 
Sutton  v.  Moodj^  (a),  and  Chwrckaxurd  v.  Stydify.  (6) 

It  is  fit  to  mention  here,  that  in  the  hare  vhidi  wss 
started  by  the  Plaintiff  on  Mr.  TawnsendTh  land,  hsd 
it  been  killed  by  the  dog,  the  property  would  have 

{a)  t  UrdRcym.%so.    S.C.        (^)  14  JSki/,  04^ 
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been  rested  in  the  Plaintiff,  or  in  Mr.  Tamnsend. 
Tlus  is  manifest  from  the  authorities  I  have  Preferred 
to.  It  is  now  contended  by  the  Defendant,  that  one 
havii^  thLs  species  of  property,  may  do  for  th^  pre- 
servation of  it  acts  which  he  cannot  legally  d6  for  the 
prerention  of  trespasses  on  his  soil,  by  reason  whereof 
he  has  this  qualified  transient  property.  I  am  of 
opinion,  that  neither  for  the  purpo^  of  preserrihg 
game^  or  for  the  prevention  of  ordinary  trespasses,  can 
the  occupier  of  the  soil  lawfiilly  place  engines  or 
machines  for  the  purpose  of  preserving  or  protecting 
such  proper^,  with  intent  thereby  to  kill  or  wound  the 
dog  used  by  its  owner  who  uses  it  on  the  land,  or  to 
do  personal  injury  to  the  owner  himself.  But  the 
Plaintiff  was  not  even  a  trespasser,  nor  was  he  in 
de&ult.  It  is  a  well  known  principle  of  the  common 
law,  that  it  does  not  require  of  any  man  to  do  Impossi- 
bilities. In  the  present  case,  it  cannot  be  urged  that 
the  Plaintiff  was  not  lawfully  on  Mr.  Taamsend^%  land, 
in  lawful  exercise  of  Mr.  Townsenffs  rights,  by  his 
licence,  and  with  his  authority.  If  the  Plaintiff  has 
done  wrong  to  the  Defendant,  or  was  guilty  of  any 
deiauk,  when  did  either  of  these  things  commence? 
Was  it  when  he  entered  Mr.  Taumsend^s  land?  Was  it 
when  he  was  sporting  there  ?  Neither  of  these  things  can 
be  urged,  ^ss  it  when  the  hare  was  started,  and  was 
pursuing  its  own  course  towards  the  Defendant's  land, 
before  the  dog  pursued  it  ?  That  cannot  be  said ;  for 
over  the  hare  the  Plaintiff  had  no  controul.  Was  it 
when  the  dog  pursued  her  ?  No ;  for  the  verdict  says, 
that  the  Plaiutiff  endeavoured,  as  much  as  in  him  lay, 
to  prevent  his  dog  fr^  pursuing  the  hare  into  the 
Defendant's  woodland,  but  was  unable  so  to  do.  Yet 
it  is  urged  at  the  bar,  that  notwithstanding  the  situation 
of  the  properties  of  these  gentlemen,  notwithstanding  the 
Plaintiff's  exercise  of  a  lawiu!  right  under  Mr.  Ttrwfi" 
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send,  notwithstanding  his  utmost  eDdesvour  to  prevtilt 
his  dog  going  into  the  Defendant's  woodland,  notwith- 
standing he  IS  neither  a  trespasser  or  a  defaulter,  he  ii 
to  have  no  satisfaction  for  the  loss  of  his  proper^t 
destroyed  by  the  acts  of  the  Defendant,  calculated  and 
-eiTectually  planned  to  destroy  all  dogs   that   should 
•come  into  his  woodland  in  pursuit  of  hares ;  and  this 
too,  a  case,  where  the  dog  pursued  a  hare  in  which  the 
Defendant  had  no  interest  ratione  soli  at  the  tiflMi 
Here  I  think  it  proper  to  take  notice  of  the  cUse  of  Elj^ 
V.  Topham  {a\  cited  for  the  purpose  of  shewing  thtt 
ie  was  the  default  of  the  Plaintiff.     The  dedaratioo 
stated,  that  the  Plaintiff  dug  a  pit  in  his  conunoh,  bjr 
means  whereof  the   Plaintiff's  mare^   being  straying 
fell  into  it,  and  perished.     This  was  held  to  be  nang^ 
for  when  the  mare  was  straying,  and  Plaintiff  sheirs 
not  any  right  why  it  should  be  there,  the  digging  of 
ihe  pit  was  lawful  as  against  him.     I  answer  to  this, 
that  for  any  thing  that  appears  to  the  contraiy,  first, 
the  digging  this  pit  was  lawful  as  against  evevy  bodj. 
It  might  have  been  a  gravel-pit  or  chalk-pit  dag  in  the 
ordinary  use  of  the  soiL  2dly,  There  is  no  intention  to 
produce  damage  to  any  one  stated  or  suggested  in  diat 
case.     3dly,  The  default  was  wholly  in  the  Plaintifl^ 
in  permitting  his  mare  to  stray.     If  this  had  been  held 
to  be  actionable,  a  man  could  not  use  his  own  land, 
he  could  not  procure  chalk,  &c.  for  the  manure  of  his 
land,  without  peril  of  being  ruined  by  the  neglect  of 
others.     How  can  this  case  be  assimilated  to  die  De» 
fendant's  case,  who  intentionally  places  the  sharp  in- 
struments to  produce  tlie  mischief  he  has  effected,  aod 
widiout  any  statement  on  the  tecord  that  this  was  a 
means  necessary  for  the  preservation  of  his  hares,  and 
without  which  they  could  not  be  preserved  ?   For  these 
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reasons  I  say,  that  the  acts  of  the  Defendant  stated  in 
the  special  verdict  wer6  unlawful,  and  that  the  Plaintiff 
having  sustained  an  injury  thereby,  without  any  default 
in  him,  is  entitled  to  maintain  this  action. 

My  second  proposition  is,  that  if  the  Plain  tiff  hud 
been  a  trespasser,  or  otherwise  in  default,  by  the  entry 
of  his  dog  into  the  Defendant's  premises  as  stated  in' 
the  special  verdict,  the  Defendant  could  not  in  any 
manner  have  justified  the  direct  killing  of  the  dog. 
This  proposition  scarcely  requires  any  authority;  com- 
mon sense  is  against  such  an  act.  Every  lawyer  knows, 
that  the  law  has  provided  ample  remedies  for  such 
injuries :  a  remedy  in  rem^  where  the  thing  doing  the 
damage  can  be  taken,  and  this  secures  a  satisfaction ; 
but  in  that  case  thepar^  distreining  cannot  kill,  in- 
jure, or  otherwise  use  the  distress,  than  for  its  pre- 
servation, as  milking  a  cow.  It  has  also  provided  a 
remedy  in-personam^  hj  action,  where  the  thing  doing 
the  injury  for  any  cause  cannot  be  distreined.  But 
there  are  authorities  on  this  head  which  are  most  im- 
portant I  consider  the  case  of  Beckwith  v.  Shordike 
and  Another  (a)  f  as  a  strong  authority  to  this  efl^t, 
notwithstanding  the  result  of  the  peculiar  case.  That 
was  an  action  of  trespass  for  entering  the  Plain  tiff 'd 
close  with  guns  and  dogs,  and  killing  his  deer;  The 
Defendant  pleaded  not  guilty:  the  jury  found  him 
guilty,  and  gave  jos.  damages.  Amotion  was  made 
to  set  aside  the  verdict.  The  Judge  who  tried  the 
cause  was  of  opinion,  that  the  jury  ought  not  to  have 
found  the  Defendants  guilty,  it  being  an  accident  that 
happened  without  their  intention,  and  against  the  in^ 
dination  of  the  Defendants.  The  Court  said,  that 
those  cases  must  depend  very  much  upon  the  particular 
circumstances  appearing  in  evidence^  whether  the 
persons  who  owned  the  dog,  which,  in  their  company^ 
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did  the  mischief  were  or  were  not  trespasaers.    Hie 
jury  were  to  judge  quo  ammo  they  entere4  the  ckMe> 
The  Court  said,  that  the  Judge,  though  he  might  think 
otherwise,  did  not  direct  them  which  way  to  find  their 
verdicty  but  left  it  to  them*    Lord  Man^teUL    Tbe 
damages  are  so  small,  that  it  is  not  worth  while  to  set 
aside  tbe  verdict  on  payment  of  costs.    The  plaj  wopld 
not  be  worth  the  candle.    This  case  supports  my  fint 
proposition ;  but  I  did  not  mention  it  before,  thinlriiy 
it  well  introduces  a  case  in  which  the  doctrine  laid 
down  by  the  0>urt  is  in  point  on  this  head.     I  mesa 
the  case  of  Vere  against  Lord  Cafa^or  aijul  JSiqf  (a). 
Trespass  for  shooting  and  killing  the  Plaintiff's  do§> 
The  Defendants  pleaded  the  general  issue..    The  De- 
fendant King  pleaded  specially,  that  Lord  Cawdor  wai 
posiiessed  of  a  close,  part  of  his  manor  of  Kidwdfyi^ 
^hich  he  was  Lord,  and  that  the  Defendant  King  was 
gamekeeper  of  the  mauor,  duly  appointed  to  pr^seric 
the  game  upon  the  said  manor ;  that  the  Pli^ntiff 's  dog 
was  in  the  close  of  the  said  Lord  Caisdor^  being  pari 
p^  his  said  manor,  running  aftcr^  chasing  and  lumting 
hares  there,  and  that  the  Defendant  King^  being  gune^ 
keeper,  for  the  preservation  of  the  said  hares,  shot  and 
killed  the  dc^.    To  this  pl^a  there  was  a  demurrer. 
H^e  was  no  attempt  to  put  on  the  record  a  plea  oC  a 
justification  in  respect  of  the  possession.      But  the 
case  is  put  on  a  much  more  rational  ground,   a  justi- 
fication under  the  game-laws.     The  language  of  Lord 
EUenborough  applies  most  forcibly  to  the  proposition  I 
am  now  maintaining.     His  Lordship  says,  <^  The  ques- 
tion is,  whether  the  P]aintifi''s  dog  incurred  the  penal^ 
of  death  for  running  after  a  hare  in  .another's  ground? 
And  if  there  be  any  precedent  of  that  sort,  which  out- 
rages all  reason  and  sense,  it  is  of  no  authority  to 
govern  other  cases.     There  is  no  question  here  as  to 
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the  right  of  the-  game.  The  gamekeeper  had  no  ri^  1817. 
to  kill  the  Ptaintiff '8.  dog  for  foUowing  it.  The  plea) 
doei  not  even  states  thKt  the  hare  was  put  in  peril,  00 
as  to  induce  any  neoen^  for  killing  the  dog  in  order  to  Clattow*. 
save  the  hare."  Here  thb  Defendant  was  cloathed  with 
all  the  eschisive  powers  vested  in  him  as  gomekeeper, 
under  the  system  of  laws  commonly  called  the  game-- 
laws :  and  yet  the  action  was  maintained  by  the  Cooxt  qC 
King^s^  Bench  against  him,  and  his  plea  was  held  to  ba 
bad.  Su|»po9^  in  this  case,  the  Defendant  had  shot> 
the  Plaintiff's  dog :  what  defence  could  the  Defendant 
have  put  on  the  record  ?  His  plea  could  only  have  been, 
that  he  was  possessed  of  a  clo$e  called  the  fVoodlan^s^ 
in  which  there  were  hares;  that  the  Plainti;ff's  dog 
^dlowed  a  hare  from  Mr.  TownseruTs  close,  and  he  the 
Defendant,  to  preserve  that  hare^  shot  the  do^  This:, 
is  the  case  on  the  record:  On  demurrer,  such  a  plea 
must  have  been  held  to  be-  bad. 

The  third  and  last  proposition  I  have  to  states'  is,  that: 
the  Difendant  cannot  justify  killing  the  dog  indirectly^  if 
he  could  not  have  justified  the  doing  it  directly.   In  ni[h* 
port  of  this  proposition,  Ineed  only  resort  to  the  store-, 
house  of  wisdom,  the  common  law  oiEn^Umd^    There^ 
I  find  it  written  in  plain  terms,  that  QMondo  alijuidfroi' 
hibetur  ex  directa^  prohibetur  et  per  Miquwn.  {a)    The 
law,  I  contend,  forbids  the  killing  of  the  dog  directly,  for 
a  meietrespass.    The  Defimdantls  not  jusdfied  in  doin|} 
thai. by  indirect  meansi  which  he  could  not  lawfiiUy  do 
by  direct  means*    Other  cases  were  cited  at  the  bar,  be* 
sides  those  I  have  mentioned.    I  have  read  and  con- 
sidered them,  but  have  particularly  referred  only  ta 
such  as,  in  my  jttdgmeuti  bear  materially  cm  the  ques* 
don  before  the  Court. 

If  I  stiU  find  that  the  CSourt  is  divided  on  the  %fiM^ 
tion,  thinking  it^  as  I  do»  a  mattcor  of  great  import-^ 
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out  injury,  but  to  wound  and  kiU  a  dog  that  might  181 7* 
happen  to  come  against  one  of  the  sharp  endSf  and  *  ~'~ 
the  spikes  being  adapted  to  effect  the  said  purpose :   that  9. 

none  of  tlie  spikes  were  at  a  less  distance  than  fifty     Claytoh. 
yards   from    the  public  foot-path;    others    at    much 
greater;  namely  150  or  160  yards  :   that  the  Defend- 
ant had  caused  notices  to  be  painted  on  boards  at  the 
outside  of  his  premises,  *^  Take  notice  that  steel  traps 
and  spring  guns,  and  dog-^spikes  are  set  in  these  woods 
and  premises  :"   that  the  Plaintiff,  by  the  consent  and 
permission  of  Mr.  Tawnsendy  went  into  the  woodland 
belonging  to  Mr.  Tawnsend,  for  the  purpose  of  sport- 
ing, accompanied  by  a  pointer  dog :    that  a  hare  rose 
in  Mr.  Tawnsend^s  grounds^  and  was  seen  and  pursued 
by  the  Plainti£P's  dog :  that  the  hare  ran,  and  was  pur- 
sued by  the  dog  over  the  mounds  into  the  Defendant's 
woodland,  and  ran  against  one  of  the  sharp  ends  of 
the  spikes,  and  was   thereby  killed  :  that  the  Plaintiff 
endeavoured^  as  much  as  in  him  Icn/y  to  prevent  the  dog 
from  pursuing  the  hare  into  the  Defendants  woodland, 
but  was  unable  to  do  so.     These  are  the  facts,  and  the 
question  is,  whether  the  Plaintiff  can,  under  thfise  cir- 
circumstances,  maintain  an  action  on  the  case  for  the 
value  of  his  dog.     I  am  of  opinion  that  he  may ;  and  f 

knowing  from  what  ability  and  authority  I  differ,  I 
cannot  but  de:liver  that  opinion  with  great  diffidence^ 
though  I  honestly  entertain  it  af^  the  most  mature 
ddiberation  and  consideration  of  all  the  cases.  Some 
things  are  clear:  no  trespass  has  been  committed  in  this 
case.  The  act  of  the  dog  was  not  a  trespass.  No  action  of 
trespass  would  lie  against  the  owner,  unless  he  had  in- 
cited the  dog :  the  contrary  was  the  case,  for  it  expressly 
appears  that  he  was  lawfully  using  his  dog,  under  the 
authority  of  the  owner  of  the  ground  where  he  was 
sporting ;  and,  when  the  dog  escaped,  instantly  endea- 
voured to  restrain  and  call  him  back.    The  distinction 

between 
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1817.  between  voluntary  and  involimtary  acts,  which  ccmsti* 
tute  a  trespass  in  the  one  case,  and  not  in  the  other,  it* 
well  t^en  in  Millen  v.  Fawdrye^  (best  reported  in  Pop^ 
ham^)  «nd  BechxAth  v.  Shordike  and  Another,  'Bnjt  it 
was  said  at  the  bar,  this  dog  was  an  intruder,  and  was 
there  without  licence.  I  do  not  know  what  intrusion; 
is,  as  applied  to  this  subject-matter.  At  all  events  it 
cannot  be  a  stronger  act  than  a  trespass;  I  have  shewn 
that  this  was  not  a  trespass,  and  I  shall  presently  endei^ 
vour  to  shew,  that  even  if  it  were  a  trespass,  the  Defend- 
ant would  not  have  been  warranted,  under  the  drcum- 
stances,  in  doing  what  he  did ;  a  fortiori  if  it  was  an 
involuntary,  act,  and  one  which  the  Plaintiff  did  all  in 
his  power  to  prevent.  Another  point  I  take  to  be 
clear,  that  if  an  actual  trespass  had  been  committed;  by 
horses,  sheq),  or  other  cattle  which  the  owner  ia  bound. 
so  to  keep  as  to  prevent  them  from  treqfwssing^  the 
owner  of  the  ground  could  not  have  killed  the  animal 
directly,  unless  it  became  necessary  to  do  so,  in  order 
to  prevent  the  actual  destruction  of  some  of  his  own 
property.  Such  a  direct  act  of  kiHing  would  have  been 
an  act  of  trespass.  For  this  the  case  of  Vere  y»Lord, 
Cawdor  is  an  express  authority,  and  the  opinion  ofLord 
EUenborotdgk  is  so  strong  to  this  case,  that  I  must  occa» 
py  some  little  time  in  stating  it.  Here  the  leamedi 
Judge  fully  stated  that  case,  t// .stjpra.  That  was  an  action 
of  trespass,  because  the  killing  was  direct.  Here  the 
fixing  of  the  spikes  in  the  Defendant's  own  ground 
could  of  itself  not  be  a  trespass,  but  it  is  the  consequenoe 
of  the  act  of  which  the  Plaintiff  complains ;  and  when 
the  Defendant  fixed  the  spikes,  he  must  be  considered 
as  having  contemplated  the  probable  consequences  of 
his  own  acts.  Indeed,  this  special  verdict  does  not  leave 
any  doubt  on  this  point ;  for  it  is  found,  that  these  spikes 
were  placed  there  for  the  purpose  of  wounding  and 
killing  dogs.    I  assume  it  as  a^jtber  clear  pjoposition, 

6  that 
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that  uoder  the  circumstances  the  hare  in  qaestion  was        1817* 

uot  the  property  of  the  Defendant,  and  therefore  it  wa^ 

not  necessary  16  kill  this  dog  for  the  protection  of  the 

Ddendant's  property :  for  it  was  admitted  at  the  bar, 

that  if  the  hare  had  been  killed  in  the  Defendant's 

ground,  it  would  not  have  been  his.    Indeed  this  has 

been  decided  in  many  cases :  in  SuUon  y.  ifbody :  <^  If 

JL  starts  a  hare  in  the  ground  of  B^  and  hunts  it  into 

the  ground  of  C,  and  kills  it  there,  the  property  is  ia 

4.  the  hunter.'"    This  is  stated  as  text  law  ia  Black" 

sUm^sCcmmentaries  (a),  and  finally  ccmfirmed in  Chutckm 

ward  y.  Studdy.    It  must  be  admitted,  then,  upon  these 

authorities,  that  as  there  was  no  voluntary  tre^ass^  as 

there  was  no  property  of  the  Defendant's  own  to  pro* 

tect,  neither  the  Defendant,  nor  his  servant,  could  have 

stood  there  with  a  gun,  and  shot  this  dog  in  pursuit  of 

the  hare.     Why  ?  because  it  is  said  at  the  bar,  a  n^aa 

ought  to  exercise  a  discretion.     I  have  ever  thought  it 

quite  dear,  that  no  man  diall  do  that  indirectly,  whicb 

he  cannot  do  directly.     The  placing  these  dog-^ears 

for  the  express  purpose  qf  killings  is,  as  it  appears  ta  xd^ 

mst  the  same  as  if  the  Defendant  had  placed  a  man, 

there  for  the  purpose  of  shootings    Nay,  it  is  worse;  for 

in  the  one  case  a  man  would  exercise  a  dis(A*etion ;  but 

here^  death  must  inevitably  ensue  without  any  discre^ 

tion  being  possible  to  be  exercised,  without  any  regard 

to  circumstances,  and  without  giving  the  opportunity  of 

knowing  what  the  circumstances  might  require;      If 

then  an  actual  trespass  on  the  ground  would  not  justify 

the  destruction  of  this  animal,  without  some  apparent 

necessity  to  preserve  the  Defendant's  own  property  from 

destruction,  how  can  it  be  justified  by  that  which  was 

not  a  trespass,  nor  even  the  subject  of  an  action  on  the 

case?    The  dog  cannot  be  said  to  be  an  intruder,  fbr 

(a)  %M  Com.  41^ 
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stated  to  be  himself  the  faulty  person,  in  suffering  his 
mare  to  escape.     Here,  on  the   contrary,  it  is  found, 
that  the  Plaintiff  endeavoured,  as  much  as  in  him  lay, 
to  prevent  his  dog  from  going  on  the  Defendant's  land, 
but  in  vain.     A  man  may,  and  easily  can,  control  his 
horse,  but  he  cannot  control  his  dog.     All  the  cases  in 
the  law  which  oppose  such  an  action  in  the  Plaintifl^ 
go  upon  the  ground,  that  he  has  not  used  ordinary 
caution.      But  the  case  in  Roli  differs  from  this  at  the 
bar  in  another  most  material  respect,  viz.  that  it  is  not 
found  that  the  pit  was  dug^br  the  purpose  of  killing 
mares.  If  it  had,  and  had  been  decided  for  the  Defendant, 
I  then  should  have  thought  it  a  strong  authority ;  but, 
as  it  stands,  I  do  not  feel  the  weight  of  it.     A  case  of 
Brock  v.  Copeland  was  also  quoted,  for  an  opinion  of 
Lord  Kenyon ;  but  it  is  to  be  observed,  that  the  decision 
of  the  learned  Chief  Justice  turned  expressly  upon  this, 
that  the  Defendant  had  properly  let  loose  the  dog,  and 
the  injury  had  arisen  from  the  Plaintiff's  own  fault,  in 
going  incautiously  into  the  Defendant's  yard,  after  it 
had  been  shut  up.     But  the  latter  part  of  what  Lord 
Kenyan  states,  with  regard  to  what  had  happened  before 
him  and  the  whole  Court  in  another  case,  shews  to  my 
mind  most  manifestly,   that  had  his  Lordship  had  a 
similar  case  to  this  before  him,  he  would  have  been 
clear  for  the  Plaintiff.     In  an  action  against  a  man  for 
keeping^i  mischievous  bull,  that  had  hurt  the  Plaintiff' 
it  having  appeared  in  evidence,  that  the  Plaintiff  was 
crossing  a  field  of  the  Defendant's  where  the  bull  was 
kept,  and  where  he  hod  received  the  injury,  the  De- 
fendant's counsel  contended,  that  the  Plaintiff,  having 
gone  there  of  his  own  head,  and  having  received  that 
injury  from  his  own  fault,  the  action  would  not  lie :  bat 
it  appearing  also  in  evidence,  that  there  was  a  coutest 
concerning  a  right  of  way  over  this  field  wherein  the 
bull  was  kept,  and  that  the  Defendant  had  permittal 
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several  persons  to  go  oVer  it,  as  an  open  wajr.  Lord 
Kenyan  C.  J.  bad  ruled  in  that  case,  and  the  Court  of 
King's  Bench  had  concurred  in  opinion  with  himi  that 
the  Plaintiff  having  gone  into  the  field  supposing  that 
he  had  a  right  to  go  there,  and  the  Defendant  having 
permitted  persons  to  gQ^  there^  as  over  a  l^;al  waj, 
he  should  not  then  be  allowed  to  set  up  in  his  de- 
fi^ce  the  right  of  keeping  such  an  animal  diere^  as 
in  his  own  close;  but  that  the  action  wm  nudntain- 
able.  The  case  of  BuUerfield  v.  Forrester  seems  to  me 
^  be  an  authority  for  the  doctrine  I  am  maintaining* 
It  was  an  action  on  the  case.  A  man  repairing  hil^ 
.house  at  die  end  of  a  town,  had  put  up  a  pole  across 
thb  part  of  the  road,  a*  free  passage  being  left  by  an- 
other branch  or  street  in  the  same  direction.  Tbift 
erection,  therefore,  was  not  put  up  to  cause  ,bntto  pre^ 
vent  mischief*  The  Plaintiff  riding  unusually  hard 
through  the  streets  oSDarby^  did  not  see  this  obstruction, 
(diough  he  might  have  seen  it  a  hundred  yards  oSj) 
rode  against  it,  fell  with  his  horsey  and  was  much  hurt. 
The  jury  found  for  the  Defendant,  and  the  Court  con- 
firmed the  fiindifig ;  Lord  EUenbarough  saying,  amongst 
other  observations,  that  two  things  must  concur  to  snp^ 
port  this  action,  an  obstruction  in  the  road  by  the  &ult 
of  the  Defendant,  and  no  want  of  ordinary  care  to 
avoid  it  on  the  part  of.  the  Plaintiff*  Here  those  two 
things  do  concur,  the  wiUul  erection  of  these  spears  by 
the  Defendant,  for  an  unlawful  purpose,  viz.  to  kill 
dogs,  and  no  want  of  ordinary  care  in  the  Plaintifi^  for 
he  did  all  he  could  to  control  his  dog,  but  in  vain. 
If  the  Defendant  is  warranted  in  putting  these  spikes 
where  he  did,  he  might  equally  have  done  so,  if  his 
wood  had  run  along  the  high  road,  and  no  mound  or 
fence  between  but  such  asi  that  in  question  ;  for  the  dis- 
tance can  make  no  difference*  The  sort  of  protection 
therefore,  wlpich.  the  Defendant  has  resorted  to  for  the 
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prevention  of  that,  which,  at  the  most,  is  a  trcsf^tts,  might        1 8 1 7. 
have  beeD  fatal  to  human  life ;  and  when  we  art  weigin 
ing  whether  a  thing  can  be  done^  or  not,  all  the  conse- 
quences of  such  an  action  must  be  looked  to.     If  ^pon     Clayton. 
this  special  verdict  it  had  been  found,  that  there  was 
fault  or  blame  in  the  Plaintiff  the  case  might  have 
been  different,  and  this  notion  of  fault  in  the  Plaintiff^ 
I  have  shewn  to  be  a  considerable  feature  to  guide  the 
decision  of  the  cause ;  and  my  Brother  Bosanquety  feel- 
ing the  importance  of  such  a  fact,  wished  to  make  out 
Diligence  or  misconduct  in  the  Plaintiff;  but  I  did  not 
hear  him  state  one  fact  to  that  end; -he  said  the  Plain- 
tiff had  notice,  and  therefore  it  was  his  own  feult.      It 
is  true,  he  was  aware  of  the  notice^  and  so  fer  fiom 
being  in  feult,  he  does  all  he  can  to  comply  with  it;  for, 
having  a  right  to  be  where  he  was,  and  his  dog  having 
raised  the  hare^  and  pursuing  her,  the  Plaintiff  **  en- 
deavauredf  as  muck  as  in  him  /ioy,  to  prevent  the  dogjrtm 
pursuing  the  hare^  but  was  unable  to  do  so,**     What 
could  the  Plaintiff  do  more,  except  never  going  out  of 
his  house,  into  his  own,  or  his  friend's  ground,  with  his 
dog?    But  the  Defendant  might  have  done  more;  for 
if  he  chose  to  put  up  these  spikes,  he  ought  to  make 
the  approach  to  his  land  more  inaccessible,  by  putting 
up  fences  where  so  much  inevitable  danger  lurked. 
Here  then  is  a  temporal  loss  or  damage  sustained  by 
the  Plaintiff,  as  the  immediate  and  contemplated  conse- 
quence of  the  act  of  the  Defendant.     It  may  be  true 
that  a  similar  action,  in  specie^  is  not  to  be  found  in  any 
law-book ;  and  I  admit,  that  if  the  case  were  new  in 
principle,  it  would  be  necessary  to  apply  to  the  legisla- 
ture, and  not  to  a  Court  of  law :  but  where  the  case 
%&  one  new  in  the  instance,  and  the  question  is  upon 
the  application  of  a  principle  recognized  in  the  law  to 
such  new  case^  it  will  be  just  as  competent  to  Courts  of 
Justice  to  apply  the  principle  to  a  case  which  may  arise 
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two  centuries  hence,  as  it  was  two  centuries  ago.  This  is 
the  vcn* nature  of  an  action  on  tlie  case.  Here  is  a  tempo* 
ral  XoiH  or  damage  sustained  by  the  Plaintiff,  (who  has 
done  no  wrong,  and  who  used  every  degree  of  caution 
anJ  exertion  to  avert  it,)  by  the  tortious  act  of  the  De-; 
^ndaiit,  who  nust  take  the  consequence,  if  his  neigh- 
oour  thereby  sustain  an  injury.  The  two  things  here 
concur,  which  Lord  EUefiborough  requires,  to  support 
such  an  action ;  fault  in  the  Defendant,  and  no  want  of 
ordinary  care  to  avoid  it  on  tiie  part  of  the  Plaintiff. 
For  these  reasons,  I  am  of  opinion  that  the  Plaintiff  is 
entitled  to  recover. 


Dallas  J.  It  has  been  admitted  at  the  bar,  that 
this  case  is,  in  point  of  circumstances,  altogether  new, 
and  therefore  the  argument  has  properly  proceeded  on 
general  principles^  and  anal6gies-,  real  or  supposed. 

The  question  is,  whether,  under  tlie  facts  found  by 
this  special  verdict,  the  Defendant  had  a  right  to  place 
the  dog-spears  in  the  manner,  and  for  the  purposes, 
for  which  they  are  found  to  have  been  placed,  whereby, 
and  as  a  consequence  to  be  foreseen, .  the  dog  of  the 
Plaintiff  has  been  killed,  and  for  the  loss  of  which  the 
action  has  been  broug^it. 

And  first,  with  reelect  to  the  alleged  inhumanity 
of  the  proceedings  which  has  been  adverted  to  at  the 
bar,  and  may  weigh  witli  many  persons  on  the  first 
view  of  the  subject.  It  is  not  disputed  that  in  sonie 
cases  a  dog  may  be  killed  for  the  preservation  of  a 
hare.  In  that  cited  at  the  bar,  of  a  dog  found  in  a 
warren,  this  was  expressly  decided;  yet,  in  point  of 
humanity,  where  is  the  difference  between  destroying 
a  dog  in  a  warren,  or  in  a  cover  for  the  preservation  of 
game.  It  will  be  no  answer  to  say^  that  a  warren  is  a 
privileged  place;  for  whether  privileged  or  not,  or 
whether  game  be  property  in  one  places  and  not  in 

another. 
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anothar»  though  this  may  farnish  a  dhtmction  qpi^o 
able  to  the  case^  in  other  respects,  it  can  make  no 
diflfarence  on  the  present  view  of  it  ' 

With  respect  to  the  particuLir  mode  of  destmction, 
(hough  this  may  be  of  fit  mond  consideration,  it  can 
scarcely  be  contended,  that  the  law  will  distinguish, 
permitting  a  dog  to  be  destroyed  in  one-way,  and  yet 
forbidding  it  in  another.  The  question  is  upon  the 
right  to  destroy,  and  not  upon  the  mode  of  destmcdon, 
as  to  whiehf  wibgect  to  be  judged  of  by  other%  e^eiy 
man  most  judge  for  himsel£  It  has  also  been  stated, 
that  nothing  appearing  to  the  contrary,  it  is  to  be  prt^ 
sumed  the  PIainti£P  was  qualified.  To  this  I  cannot 
,  agree,  for  if  the  fiict  were  material,  it  ^ould  have  been 
found  one  way  or  another,  but,  in  my  riew  of  the  sub- 
ject, it  is  of  no  consequeace;  to,  if  qualified,  he  could 
have  no  right  to  trespass  on  the  Defisndanf  s  grounds, 
and  if  unqualified,  the  Defendant  could  have  no  rij^t 
beyond  seising  the  dog,  supposing  he  had  t^  himself  or 

his  servant  been  present  at  the  time*  As  little  can  dqpcod 
on  the  circumstance  diattbe  Plaintiflr  was  qMirting  with 
the  permission  of  the  owner  of  the  land  on  which  tke 
hare  was  started;  fi}r  this  could  only  be  a  Boenoe  aa  ta 
die  land  of  such  owner,  and  could  give  no  right  to  go 
upon  neighbouring  land  bdonging-lb  a  difllerent  fiersoo. 
Nor  can  the  distinction  between  wilful  asul  involuntiry 
trespass  malce  any  diflbreoce  in  dda  lespeot;  for  the 
question  has  been  argued  on  ground  i^licable  to  tho 
one  as  well  as  to  the  other,  vis;  ^at  whelbar  tba 
treqMss  be  voluntary^  or  isvolnntary,  the  patty  thereby 
injured  had  no  right  to  act  as  the  Defendant  had 
done. 

It  has  further  been  stated,  that  there  were  dURieat' 
paths  going  through  this  wood;  but  this,  also,  appears 
to  me  to  make  no  difference;  fhr  auto  tfie  Plsintill^  he 
was  not  in  the  exsrase  oF  any  right  of  ways  much  lesa 

Vol.  VIL      "  Mm  within 
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181 7.  *^thin  the  limits  of  such  way;  but,  on  the  contrarj^ 
professing  to  have  been  involuntarily  on  the  land  in 
question;  and  if  this  had  been  the  case  of  a  penoa 
CLAYTQir*  exercising  a  right  of  way,  it  b  found  that  not  one  of 
these  dog-spears  waa  placed  at  a  less  distance  than 
fifty  yards  from  any  path,  and  most  of  them  at  the 
distance  of  one  hundred  and  fifty,  so  that  if  the  injury 
had  occurred  in  the  exercise  of  any  such  rigfat^^  the 
case  woiild  depend  on  very  different  considerations^ 
In  effect,  according  to  the  range  the  argument  Jbas 
taken,  nothing  will  turn  on  whether  it  be  a  close  or 
preserve  with  a  right  of  way  through  it,  or  not ;  for  in 
the  one  case,  as  in  the  other,  it  has  been  contended  it 
would  be  illegal  to  place  instruments  of  this  descriptioiu 

Nor  do  I  think  it  requisite,  in  this  case,  to  consider 
how  {sTj  and  under  what  circumstances,  game  is  to 
be  treated  as  property,  and  to  what  effect;  for  her^ 
again,  the  argument  in  support  of  the  Plaintiff's  case, 
does  not  depend  on  this  distinction;  but  it  is  main* 
tained,  that  even  though  for  the  preservation  of  that 
which  is  admitted  to  be  property,  as  herbage,  under- 
wood, fruits  of  the  surface,  soil  itself,  or  whatever  as 
property  will  form  the  subject  of  trespass,  still,  what 
has  been  done  in  this  case  was  unlawfully  done,  and 
the  Plaintiff  is  entitled  to  recover. 

One  other  point  only  remains,  before  I  come  to  the 
question  itself;  which  is,  how  far  the  present  decisioa 
will  apply  to  measures  that  may  by  direct  operatioD» 
or  necessary  consequence,  affect  human  life.  As  to 
this,  I  will  only  observe  such  cases  seem  to  me  to 
depend  on  different  grounds,  the  law  distingushing^  to 
many,  and  most  essential  purposes,  between  property 
and  the  life  of  man ;  and  to  the  facts  of  this  case  only, 
my  present  opinion  is  intended  to  apply. 

I  shall  now,  shortly,  advert  to  the  cases  cited.  And 
the  first  class  goes  to  distinguish  between  voluntary  and 

13  involuntary 
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involuntary  trespass;  as  in  the  instance  of  cattle  passing* 
along  the  road,  and  consuming  grass  and  com,  or  the 
dog  chacing  sheep,  and  other  cases  of  the  same  de- 
scription, the  owner  doing  all  in  his  power  to  prevent 
it.  To  the  doctrine  and  to  the  authority  of  all  such 
cases,  I  fully  subscribe;  and  if  this  action  had  been 
trespass  against  the  present  Plaintiff,  by  the  present 
Defendant,  the  former  might  have  defended  himself  on 
the  buota  found  by  this  special  verdict,  but  whether  an 
action  of  a  description  precisely  opposite,  that  is,  an 
action  brought  against  the  owner  of  land  for  a  damage 
sustained  by  a  party  having  no  right  to  be  there,  for 
an  use  made  of  the  land  by  the  owner,  and  being 
therefore  there  only  under  circumstances  to  make  it. 
excusable  trespass,  such  damage  being  induced  alto- 
gether by  his  own  act,  whether  voluntary  or  not, 
wiielher  such  action  will  lie,  is  a  question  alto^etlicr 
different.  Suppose,  the  trespass  being  voluntary,  an 
action  would  lie,  it  will  scarcely  be  contended  that 
being  involuntary,  though  this  might  excuse  the  party, 
it  would  give  him  a  right  of  action  against  the  owner 
of  the  soil  for  a  damage,  though  resulting  from  an  in-i 
voluntary  act.  The  case  would  have  been  in  point,  if 
the  dog  chacing  the  sheep  or  hare  had  been  injured  in 
such  chace,  and  for  the  mischief  incurred,  an  action 
had  been  brought ;  but  no  such  case  has  been  cited ; 
and  it  must  be  admitted,  that  this  action  is  a  perfect 
novelty,  though,  with  more  or  less  of  extent,  this  and 
similar  practices  have  long  and  notoriously  prevailed* 
To  the  next  class  of  decisions  I  also  equally  accede; 
namely,  those  which  establish,  that  you  shall  do  no 
more  than  the  necessity  of  the  case  requires,  when  the 
excess  may  be  in  any  way  injurious  to  another ;  a  prin- 
ciple which  pervades  every  part  of  the  la,w  of  England, 
criminal  as  well  as  civil,  and  indeed  belongs  to  all  law 
that  is  founded  on   reason  and  natural  equity.     It 
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would  be  superfluous  to  advert  to  particular  inrtaitfci 
Admitting  therefore  the  author!^,  of  these  catesy  but 
dttfiying  their  application,  it  will  not  be  neoeawrytp 
foUow  them  in  detail,  and  I  shall  come  at  once  to  die 
ground  on  which  it  seems  to  me  thej  are  to  be  distin- 
guished from  the  present 

And  it  is  this ;  they  all  turn  on  the  fact  of  preseaoei 
Such  was  the  case  in  which  the  DefenilaDt  pletdri 
that  he  killed  the  Plaintiff's  dog  to  preserve  his  oini; 
the  plea  was  held  bad,  because  it  did  not  allege  tkit 
his  own  dog  could  not  be  otherwise  saved ;  and  so  ii 
Vere  against  Lord  Cawdorj  because  it  was  not  avend 
that  it  was  necessary  to  kill  the  dog  for  the  preservaticB 
of  the  hare.     So,  in  the  case  of  nets,  they  might  haw 
been  detained  without  being  destroyed  ;  or,  ai  it  wtf 
properly  put  in  the  argument  at  the  bar,  where  thtf 
owner  of  the  property  is  present,  and  has  the  means  of 
prevention  in  his  own  hand,  he  is  bound  to  exercise  fab 
judgment,  and  not  to  do  more  than  is  immediately  ne- 
cessary ;  but  it  does  not  follow  from  this,  thiube  may  not 
take  measures  for  the  general  preservation  of  lus  rights 
during  his  absence,  the  nature  of  which  must  dqpedd 
upon  considerations  altogether  different    All  snch  cases 
are,  for  these  reasons,  to  be  distinguished,  as  h  seems 
to  me,  from  the  presnt.    It  is  contended,  however,  that 
they  apply ;  and,  if  you  may  not  kill  a  dog  by  yoor 
own  immediate  act,  or  order,  neither  can  you  by  meaitf 
provided  to  induce  such  consequence,  when  not  per- 
sonally present ;  for  what,  it  is  asked,  is  the  di£brenop 
between  killing  with  your  own  hand,  with  an  mstm- 
ment  placed  therein  at  the  time^  or  by  an  instnunoit 
placed, by  that  hand  on  the  ground,   for  die  ffatoiv 
purpose?    That  which  it  is  unlawful  to  do  by  direoC 
means,  it  is  equally  unlawful  to  do  by  indirect  mttnw^ 
and  to  this  point  the  case  of  Vere  against  Z/frd  Cawdat 
is  cited. 

But 
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'    But  her^  again,  it  appears  16  mCf  there  is  a  mis- 
application of  principle. 

h  it  illegal  to  place  spikes  or  glass  upon  a  wall  ?  and 
if  a  party  dimbing  over  be  thereby  wounded  or  cut, 
can  he  bring  an  action?  And  yet,  if  I  were  to  seea 
trespasser  coming  down  my  area,  or  getting  oyer  the 
garden  wall,  I  could  not  drive  the  spike  into  his  hand, 
or  cut  him  with  the  glass.  Or,  (to  bring  it  home  to 
the  present  case,)  suppose  that,  in  order  to  separate 
his  property  from  that  of  his  neighbours,  the  Defend- 
ant had  erected  a  wall,  and  put  spikes  or  glass  upon  it, 
and  that  the  Plaintiff  had  been  wounded  in  attempting 
to  get  over^  could  this  action  have  been  maintained? 
If  not,  where  is  the  distinction  between  spikes  on  the 
ground,  with  notice  that  they  are  there,  or  notice 
given  by  the  visibility  of  the  spikes  themselves  ?  With 
respect  to  the  owner  of  the  dog,  certainly  none,  and 
lor  the  conduct  of  the  dog  the  owner  is  respons- 
ible, if  not  to  the  extent  of  giving  an  action  against 
himself  in  a  case  where  all  is  done  that  could  be  done 
to  restrain  the  dog,  yet,  at  least  to  exempt  the  owner 
of  the  soil  from  an  action  for  an  injury  done  to  the  dog. 
But,  if  the  owner.had  taken  his  station  on  the  wall,  he 
could  not  in  person  have  made  use  of  the  glass  or 
spikes.  The  doctrine  depends  on  a  broad  distinction. 
Presence,  in  its  very  nature,  is  more  or  less  protection  f 
absence  is  abandonment  and  dereliction  for  the  time ; 
presence  may  supply  means,  and  limit  what  it  supplies ; 
but  if,  during  absence,  property  can  only  be  protected 
by  such  means  as  may  be  resorted  to  in  the  case  of 
presence,  all  property  lying  open  to  inroad  can  have  no 
protection,  at  least  by  any  act  of  the  party  himself;  for 
to  say  that  he  can  only  be  protected  when  absent,  by 
such  means  as  he  could  use  if  present,  is  a  contradiction 
in  the  nature  of  things. 
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But,  it  is  further  said,  you  shall  make  sach  u^e  of  youf 
own  property  as  not  injure  that  of  another;  and  to  tkii 
also  I  agree,  in  the  true  sense  of  the  maxim,  whidi  k, 
CLAYTOsf.  the  right  of  another,  for,  if,  in  breach  of  this  mle^  mxj 
right  be  invaded  by  another,  what  is  done  by  me,  if 
only  adequate  to  repel  such  invasion,  is  not  an  infringe- 
ment  of  his  right,  but  a  defence  of  my  own,  and  BVt 
turn  on  the  consideration  of  what,  to  defend  snch  lights 
I  am  permitted  by  law  to  do. 

On  this  foundation  stands  the  whole  law  of  actions  oo 
the  case  for  consequential  damages,  and  the  doctrikie  of 
nuisance,  as  it  may  affect  individuals  or  the  public^  ifl 
all  its  variation  of  form.  The  difference  is,  between 
absolute  and  relative  rights,  between  that  which  is  mioe^ 
exclusive  of  any  right  in  others,  present  or  future^  sod 
that  which  is  of  a  spreading,  shifting  possession,  as  air, 
water,  &c.,  in  which  I  have  but  a  qualified  possession,  s 
possession  subservient  to  the  future  use  by  others.  Ifl 
place  a  log  across  a  public  path,  and  injury  be  therebj 
sustained,  the  soil  being  my  own,  but  the  public,  or  in- 
dividuals having  a  right  of  way  over  it,  an  action  will 
lie,  because  there  is  a  right  in  others  to  pass  along  with- 
out interruption ;  but  if  there  be  no  right  of  way,  I  may 
with  idfiy  view,  and  for  any  purpose,  place  logs  on  my 
own  land,  and  a  party  having  no  right  to  be  there,  and 
sustaining  damage  by  his  own  trespass,  cannot  bring 
an  action  for  the  damage  so  sustained.  So,  in  the  case 
put  of  a  ditch,  I  may  not  dig  it,  so  as  to  interfere  with 
any  public  or  private  right,  but  within  the  limit  of  my 
own  property  adjoining  a  common,  and  not  separated 
from  it  by  any  actual  fence,  I  may  dig  a  ditch,  however 
wide;  and  man  or  beast  sustaining  harm,  having  no 
right  to  be  there,  no  action  will  lie.  Such  was  the  case 
cited  of  the  horse  straying  from  the  common,  and  falling 
into  the  pit,  and  in  which  it  was  determined  that  no 
action  would  lie,  first,  because  the  owner  had  a  right  to 
do  what  he  pleased  with  his  own  land,  and  nez^  that 
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the  Plaintiff  could  shew  no  right  for  the  horse  to  be 
there  ;  and  yet,  that  a  horse  might,  in  the  night  or  day, 
stray  from  an  open  common  into  adjoining  land,  not 
separated  by  any  fence,  was,  as  a  probable  consequence, 
as  much  to  be  foreseen,  as  that  a  hare  might  spring  up, 
and  a  dog  chase ;  or,  if  the  horse  had  escaped  from  the 
owner,  and  he  had  sustained  damage  in  the  pursuit, 
would  that  have  given  him  a  right  to  damages  for  the 
consequence  of  an  escape^  which  he  ought,  in  strictness, 
to  hajve  prevented  ?  I  may  not  keep  a  mischievous  bull 
in  a  field  through  which  there  is  a  right  of  way ;  but 
when  there  is  no  right  of  way,  I  am  entitled  so  to  do, 
as  was  stated  by  Lord  Kem/on  in  one  of  the  cases  cited 
at  the  bar,  and  this,  by  way  of  illustration,  for  the  very 
purpose  of  shewing  the  distinction  m  question.  The 
only  case  cited  on  this  part  of  the  subject,  as  bearing 
the  other  way,  is  that  of  Taamsend  against  Wathen  / 
but  in  facts  and  circumsttoces  it  has  no  resemblance  to 
the  present.  The  object  in  the  former  was  to  attract, 
in  order  to  destroy  the  Aog ;  and  in  this,  the  immediate 
purpose  was  to  keep  the  dog  from  a  situation,  in  which 
be  might  incur  destruction.  In  Tcmnsend  against  Wa^ 
then  the  enticement  was  made  to  operate  beyond  the 
line  •f  the  Defendant's  property,  and  to  the  destruction 
of  the  dog,  where  the  dog  had  a  right  to  be ;  and  thi» 
enticement  constituted  the  foundation  of  the  action.  It 
is,  in  effect,  but  the  common  case  of  nuisance. 

But  no  decision  has  established,  that  a  trap  placed 
by  a  man  in  his  own  land,  and  not  calculated  to  operatr 
so  as  to  allure,  beyond,  or  even  within  the  limit  of  such' 
land,  would  be  a  trap  unlawfully  placed.  But  it  hds- 
been  argued  that  the  principle  of  the  case,  at  least, 
applies  in  this  way^  that  though  the  enticement  be  not 
the  direct  act  of  the  party,  yet  it  arises,  of  necessity,  from ' 
die  act  done;  as,  for  instance^  that  a  hare  lying  near 
the  hedge  of  a  highway  forming  one  side  of  a  wood- 
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1817-       land  in  which  apean  are  put,  may  opierate  to  «i^ice  • 
^   ^     ^     dog  passing  along  the  highway,  and  this  I  admit  may 
V.  ha[q)en«     But  if  the  owner  of  land  have  a  ri^t  to 

CLAYiQtr.  game  upon  bis  land,  and  a  right  which  he  undoubledly 
has,  to  a  certain  degree^  whether  a  hare  shall  lie  in  one 
place  or  another,  is  that,  which,  generally  tpcttaugg 
he  can  nacher  cause  or  oontroul,  and  being  ineidflnt 
to  the  common  and  ordinary  enjoyment  of  land^  ia  iktX 
to  which  others  must  submit,  incurring  only  the  doty 
oS  restraining  their  dogs,  which,  in  numberless  initanoBi» 
I  ocmodyej  they  are  bound  to  do*  But  take  it  the 
other  way ;  if  a  wilful  trespasser,  and  to  this  the  aigB- 
ment  goes,  may  bring  an  action  for  loss  or  damage 
sustained  by  his  own  trespass,  be  may  beat  the  com 
of  every  man  of  landed  property  in  the  neighboariK)od, 
and  bring  an  action  for  his  dc^,  if  killed  or  maimed, 
in  the  way,  at  least,  in  which  this  case  has  been 
argued.  Nor  will  it  be  any  answer  to  say,  that  an 
action  of  trespass  might  be  brought  against  him;  Sx 
though  the  event  of  each  action  might  be  diflerant  as 
to  damages,  still  in  point  of  principle  it  leaves  the 
objection  the  same.  But  here,  again,  I  must  ask, 
where  is  the  line  to  be  drawn?  Suppose  dogr^pears 
planted  at  a  distance  from  any  road,  in  a  preserve^ 
surrounded  on  all  sides  by  land  bdonging  to  the 
own6r,  and  to  an  extent  to  render  attractions  or  en- 
ticements impossible  by  the  game  lying  in  sudi  pre- 
serve, will  it  be  said  that  in  such  a  case  an  wcA>n 
would  lie?  The  argument,  not  indeed  in  words,  but, 
unless  I  mistake  it,  in  effect,  goes  to  this  extent.  You 
may  traverse  field  after  field,  add  tresspass  to  trespass, 
for  the  purpose  of  getting  to. insulated  and  protected 
property,  turn  in  your  dog,  follow  it  yourself  and  if  one 
or  the  other  be  hurt,  bring  an  action  against  the  ovmcr 
for  the  damage  suatained.  The  argument,  I  say,  pro- 
coeds  to  this  extent;  for  though  in  this  case  the  dog  was 

endea- 


IN  THE  FlFTY-S£TfillTH  YeAB  OF  GEOKGE  111.  525 

endetvoured  to  be  restrained,  yet  the  doctriae  goei  to  1817- 
the  general  illq^ality  of  pUcing  saoh  tpikes  under  any 
circumstances;  nor  has  it  been  limited  by  the  distinc- 
tion between  voluntary  and  involuntary  trespass* 
With  the  greatest  possible  respect  for  the  different 
opinions  entertained,  to  this  I  cannot  agree. 

I  have  likewise  attended  to  the  argument,  but  io 
vain,  to  learn  where^  in  cases  of  this  description,  the 
doctrine  is  to  stop.  Is  it  meant  to  be  laid  down,  that 
no  trap  may  be  placed  for  the  destruction  of  vermin  of 
any  description  ?  for  in  every  such  trap,  a  dog  may  be 
mumed,  if  not  killed;  and  if  so,  how  does  such  a  ease 
differ  from  the  present?  If  the  owner  may  bring  an 
action  for  one  sort  of  injury,  the  consequence  of  tretpttH 
on  his  part,  why  not  for  another  ?  if  for  killing  by  m 
dog  spear,  why  not  for  maiming  with  a  trap?  The 
cases  differ,  not  in  kind,  but  in  degree^  and,  on  the 
ground  taken  in  the  argument,  I  do  not  see  why  evefy 
trap,  for  whatever  purpose  set,  by  which  a  dog  may  be 
killed  or  maimed,  will  not  subject  the  owner  of  the 
land  to  an  action;  and  traps  are  equally  set  against 
vermin,  for  the  preservation  of  game,  as  appears^  indeedf 
from  the  facts  found  by  the  present  verdict. 

Finding,  then,  no  case  in  which  any  such  action  has 
ever  been  brought,  nor  any  instance  of  an  indktinent 
for  a  nuisance,  which  this  would  be^  if  the  argument 
for  the  Plaintiff  be  well  founded  in  its  extent,  nor  any 
precedent  of  such  an  indictment  in  any  book,  tholl^ 
the  practice,  in  various  forms,  is  of  extensive  prev*- 
lence ;  thinking,  too,  that  every  analogy  resorted  to  has 
&iled,  and  that  all  principle  is  the  other  way,  I  am  of 
opinion,  on  the  general  ground,  that  this  action  cantet 
be  maintained,  and  I  have  been  anxious  to  deliver  my 
sentiments  fully  on  this  point,  that  I  may  sot  be 
thought  to  have  declined  it;  though  I  think,  at  the 
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1^17'  ^     same  time,  there  is  a  narrower  ground  which  would  be 
of  itself  sufficient  in  favour  of  the  Defendant 

It  is  found  by  the  special  verdict  that  these  spears 
were  placed  for  the  destruction  of  foxes,  as  well  as 
dogs ;  the  purpose,  in  both  cases,  being  the  preservation 
of  hares.  I  have  not  heard  it  argued,  that  to  destroy  a 
fox  is  illegal,  or  that  the  argument  of  not  shooting  the 
dog,  unless  to  preserve  the  hare^  will  apply  to  the  cas^ 
of  a  fox.  A  fox  may  be  undoubtedly  destroyed.  In 
hares,  every  owner  of  land  has  a  qualified  property  for 
the  time  being,  in  respect  of  their  being  on  his  iand'^ 
In  this  all  the  cases  agree.  To  preserve  it  by  lawful 
means  is  a  lawful  purpose.  Suppose,  therefore^  the 
special  verdict  had  found  that  the  spears  had  been 
placed  for  the  destruction  of  foxes  only,  in  order  to 
save  hares ;  would  this  become  unlawful,  because,  by 
possibility,  and  against  the  original  intent,  the  death  of 
a  d(^  had  been  induced  ?  or  is  it  to  depend  upon  hi- 
tent?^  If  so,  a  man  has  only  to  place  such  instruments 
and  give  no  notice,  and  there  will  be  no  proof  of  intent ; 
but  it  seems  strange  to  say,  that  by  giving  notice  he 
places  himself  in  a  worse  situation,  and  this,  though 
done  by  him  in  order  to  place  others  in  a  better,  that 
is,  in  order  to  save  their  dogs,  as  a  means,  it  is  true,  to 
save  his^  own  game.  I  have  a  right  to  kill  a  fox,  and  I 
intend  to  protect  my  game  on  my  land  by  so  doing ; 
butbecau^  your  dog  may  be  killed,  if  found  where  he 
ought  not  to  be,  is  my  right  therefore  to  cease  ?  This 
seems  to  me  extraordinary  doctrine.  Generally  speak- 
ing, the  party  may  justify  by  referring  his  act  to  any  . 
lawful  cause,  as  in  the  case  of  Cramther  v.  Ramsbottom 
and  Others  (a),  in  which  it  was  held,  and  on  the  autho- 
rity of  many  former  cases,  that  in  trespass  for  breaking 
a&d  entering  the*  Defendant's  close,    and  taking   his 
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goods,  the  Defendant  may  justify  under  a  sufficient 
legal  process,  if  he  had  it  in  fact  at  the  time,  although 
lie  declared  that  he  entered  for  another  cause ;  and  a 
case  was  cited  by  Lawrence  J.,  in  which  HoU  C.  J.  said, 
suppose  one  has  a  legal  and  an  illegal  warrant,  and 
arrests  by  virtue  of  the  illegal  warrant,  yet  he  may  jus- 
tify by  virtue  of  the  legal  one^  for  it  is  not  what  he 
declares,  but  the  authority  he  has.  In  this  case,  the 
verdict  finds  that  the  spears  were  placed  to  kill  foxes  as 
well  as  dogs,  which,  taking  it  to  be  a  lawful  purpose,  is 
one  to  which  the  original  act,  that  is,  placing  the  spears, 
may  be  referred  Being  l^al  in  one  respect,  can  it 
become  illegal  by  that  which  has  been  called  in  some 
case  the  turning  up  of  the  event?  or,  upon  the  doc- 
trine of  being  taken  to  intend  that  which  is  a  probable 
consequence,  is  a  possible  consequence  to  be  inferred 
or  intended  in  opposition  to  the  primary  and  immedi- 
ate intent,  such  intent  being  to  avert  the  very  conse- 
quence, as  to  which  the  particular  intent  is  inferred? 

Every  man  is  liable  for  the  consequences  of  an  act  ille- 
gal in  itself,  but  for  the  consequences  of  a  l^al  act,  sucli 
as  placing  spears  for  one  purpose  must  be  admitted  to 
be,  because  a  consequence  follows,  which,  if  it  had  been 
the  single  end  and  object,  (it  may  be  taken,  for  the  pur- 
pose of  the  argument  in  this  stage  of  it,)  would  have 
made  the  act  illegal,  that  under  such  circumstances  an 
action  will  lie,  is  that  for  which  I  cannot  feel  any  prin- 
ciple, or  discover  any  authority.  At  any  rate^  these- 
are  anomalies  which  greatly  increase  the  difficulty, 
even  on  the  former  view  of  the  subject,  and  add  t6  my- 
embarrassment  in  deciding  for  the  Plaintiff. 

The  argument  of  inconvenience  has  been  slightly 
touched.  It  is  of  &ir  application  in  a  new  and  doubtful 
case ;  and  consequences  have  been  predicted  of  injury 
to  the  public  and  individuals  from  a  decision  in  &voar 
of  the  Defendant.    Having  already  delivered  my  opinion 
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ISl'/.  too  much  at  length  on  the  case  at  large^  I  will  only  say, 
I  feel  no  such  alarm  myself.  The  past  is,  in  this  re- 
spect, the  best  security  for  the  future.  Practices  of 
this  kind,  various  in  their  form,  but  similar  in  their 
object,  have,  with  notice  to  the  public,  long  and  exten- 
sively prevailed.  Yet  thb  is  the  first  instance  of  an 
action  having  been  brought.  On  the  whole,  I  am  of 
opinion  that  judgment  ought  to  be  for  the  Defendant. 

GiBBS  C.  J.     I  have  reflected  on  this  question  re- 
peatedly, and  the  respect  due  to  my  two  learned  Brothers 
who  first  delivered  their  opinions,  would  incline  me 
strongly  to  concur  with  them;  but  after  the  fullest  con* 
sideradon^  I  feel  myself  obliged  to  say,  that  I  think  this 
action  cannot  be  maintained.     No  authority  has  been 
cited  in  support  of  it,  no  instance  produced  in  which 
such  an  action  has  before  been  brought,  nor  hav«  I 
heard  any  legal  principle  stated  on  which  I  think  it 
can  rest ;  and  coqsidering  the  case  upon  the  general 
principles  of  law,  I  conceive,  that  as  far,  at  least,  as  ei vil 
rights  are  concerned,  every  man  may  guard  his  own 
land  by  any  means. he  pleases,  provided  he  does  not 
tiiereby  invade  or  interfere  with  the   legal  rights  of 
others.      One  mode  of  guard  is  the  setting  up  such 
defences  as  will  render  it  dangerous  for  the  animals  of 
others  to  pass  over  our  land,  and  if,  afler  this,  they  en- 
deavour to  pass  Without  right,  it  is  at  the  peril  of  their 
masters,  who  do  not  keep  them  within  their  own  bounds, 
^hat  the  Defendant  has  done,  was  on  his  own  land^ 
fMi4  could  not  molest  any  other  man  in  the  exercise  of 
any  legal  right     I  cannot  think  that  he  was  bound  to 
consider  the  degree  of  mischief  which  those  guards, 
•o  set  up  on  his  own  land,  might  occasion,  either  to 
beasts  or  dogs  that  wrongfully  encroached  upon  l)im» 
The  wrong  is  with  those^  whose  dogs  are  permitted  to 
iKimder  into  the  Defendant's  land,  and  if  they  sufier  by 
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such  means  a^  the  Defendant  has  used  for  excluding  pr 
stopping  all  such  aggressors,  the  fault  is  their  own* 
The  Defendant's  act  in  laying  the  dog  spears,  was 
harmless,  until  the  Plaintiff's  dog  wrongfully  intruded 
upon  him*  The  hurt  which  he  received,  is,  therefore^ 
to  be  referred  to  his  own  wrongful  intrusion,  which  was 
the  immediate  cause  of  it*  If  the  dog  had  no  right  to 
be  ther€^  as  he  certainly  had  not,  his  owner  cannot 
complain  that  he  was  injured  by  the  defences  set  up 
against  all  dogs  in  generaL  If  the  dog  had  a  right  to  be 
there,  then  I  admit  that  this  action  is  maintainable ;  but, 
for  the  reasons  which  I  have  before  given,  and  some 
which  I  shall  have  occasion  to  add  in  observing  on  one 
of  the  Plaintiff's  arguments,  I  conceive  it  to  be  clear 
that  he  had  not*  I  have  put  this  case  altogether  upoa 
the  rights  of  the  Defendant  on  his  own  land,  without 
considering  under  what  circumstances  a  man  may  ac* 
quire  a  title  to  game  which  he  kilk ;  because,  if  he  haa 
not  a  legal  right  to  enter  my  land  in  pursuit  oi  the 
game,  as  in  this  case  he  certainly  had  not,  such  cons^ 
derations  do  not  touch  the  present  question.  I  know 
it  b  a  rule  of  law,  that  I  must  occupy  my  own  so  as  to 
do  no  harm  to  others ;  but  it  is  their  legal  rights  only, 
that  I  am  boiind  not  to  disturb*  Subject  to  this  qu»« 
Ufication,  I  may  occupy  or  use  my  own  as  I  pleases  It 
is  the  rights  of  others,  and  not  their  security  against 
the  consequences  of  wrongs,  that  I  am  bound  to  r^ard^ 
Numberless  instances  might  be  stated,  not  in  substance 
distinguishable  fix>ra  the  present,  in  which  men  hare 
uniformly  acted  upon  this  principle,  without  objectioQ 
or  question*  I  belief  it  never  was  doubted,  that  the 
owner  of  a  several  fishery,  with  the  soil,  might  place 
hooks  in  the  bed  of  the  stream  to  destroy  the  nets  of 
persons  endeavouring  unlawfully  to  fish  in  it,  or  that 
the  occupier  of  a  field  may  fix  bushes  thereon,  as  a 
guard  against  thos^  who  shaQ  attempt^  without  his 
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'  1 8 1 7*  leave,  to  draw  nets  over  it  for  game.  Tbe  immediate 
object  in  both  these  cases,  is  not  to  destroy  the  neCSf 
but  to  prevent  all  persons  from  invading  their  neigh- 
bour's property,  by  the  danger  of  destruction  to  their 
own*  If  they  do  invade  it,  the  nets  will  as  certainly  be 
destroyed  there,  as  the  dog  is  here,  and  in  both  casesr 
the  consequences  roust  equally  rest  with  the  owner.  In 
point  of  strict  right,  there  is  no  distinction  between  a 
dog  and  a  net ;  both  are  personal  property,  and  secured 
to  the  owner  by  the  same  rules  of  law.  We  naturally 
lament  in  all  cases  where  an  innocent  animal  suffers ; 
but  let  it  be  remembered,  that  it  is  the  voluntary  act  of 
his  master  which  exposes  him  to  this  danger;  and  in 
the  present  case,  I  may  add,  after  caution  given  U^ 
avoid  it.  It  should  also  be  observed,  that  the  verdict 
states  these  dog-spears  to  have  been  planted  for  the 
destruction  of  foxes  as  well  as  dogs,  and  they  are 
calculated  equally  for  the  destruction  of  both  in  their 
passage  through  the  land*  Now  it  certainly  was  one  oi 
the  Defendant's  rights,  to  destroy  foxes  on  his  own  land, 
by  this,  or  any  other  instrument  of  annojranoe^  and  it 
does  seem  most  extraordinary,  to  say,  that  he  shall  be 
restrained  in  his  right  of  destroying  foxes  by  this  sort 
of  instrument,  lest  dogs,  which  may  come  wrongfully 
on  his  land,  should  suffer  by  the  same  means.  If  it  is 
true^  as  the  Plaintiff  must  contend,  that  it  was  unlawful 
in  me  to  set  up  these  defences  on  my  land,  lest  his  dogs, 
pursuing  game  that  way,  should  suffer  by  them,  it  ibi* 
lows  that  he  must  have  a  right  to  enter  and  remove 
them;  for  then  they  are  an  abateable  nusanoe.  In 
other  words,  he  may  himself  justify  a  trespass  on  my 
land,  to  secure  a  safe  passage  for  his  dogs  in  their  sub- 
sequent aggressions  thoreon.  I  cannot  persuade  myself 
that  this  is  the  law.  I  come  next  to  die  authority  of 
decided  cases.  The  only  one  which  touches  the  present 
question,  is  that  of  Bh'tke  v.  Tophanh  which,  in  my 

opinion^ 
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opinion,  is  strong  against  the  Plaintiff;  but,  before  I  1817« 
observe  upon  it,  I  will  state  shortly  in  what  cases  an  ac- 
tion of  this  nature  is  confessedly  supportable,  and  upon 
what  ground  alone  it  can  stand.  If  I  divert  a  water* 
course  from  my  neighbour's  land,  or  corrupt  it  in  its 
passage  through  mine,  or  erect  a  new  building  which 
obstructs  the  lights  of  his  dwelling-house,  I  am  liable, 
as  has  been  truly  said,  to  an  action  at  his  suit;  because 
he  had  a  right  to  the  water-course  and  to  the  lights, 
and  I  have  disturbed  him  in  the  enjoyment  of  those 
rights ;  but  let  me  suppose  the  water-course  does  not 
flow  out  of  my  land  into  his,  but  goes  off  another  way; 
and  that  after  I  have  rendered  the  water  unwholesome^ 
his  cattle  escape  into  my  land,  without  right,  and  suffer 
by  drinking  the  corrupted  water  there.  There  is  no 
pretence  for  saying  that  he  can  maintain  an  action 
against  me ;  because  he  had  no  right  in  the  water,  nor 
had  his  cattle  any  right  to  come  upon  my  land  where 
they  drank  it ;  and  Ae  hurt  which  they  suffered  is  re-» 
ierable  solely  to  their  own  wrongful  aggression.  So  it 
is  here ;  if  the  dog  had  a  right  to  entc  the  Defendant's 
land,  the  action  would  have  been  maintainable;  but  as 
be  entered  without  right,  the  consequences  rest  with 
himself.  If  I  dig  a  pit,  or  fix  instruments  of  annoy*, 
ance  upon  my  land  over  which  another  has  a  right  of 
Qommon,  or  a  right  of  way,  or  any  other  right,  and  his 
cattle,  in  the  exercise  of  those  rights,  are  thereby  de->. 
stroyed  or  damnified,  he  may  unquestionably  "^Mp^ftim 
an  action  against  roe  for  the  injury  which  he  suffers. 
But  whjT  ?  because  in  those  cases  his  cattle  had  a  right 
t^be  where  they  were,  and  received  damage  from  my 
wrongful  obstruction  to  the  exercise  of  that  right. 
Their  right  to  be  there  is  the  gisi  of  the  action ;  and 
in  no  instance  has  such  an  action  been  supported^ 
where  the  cattle  had  no  right  to  be  in  the  place  in 
fvhich  they  received  the  damage^  unless  the  Defendant 
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had  uaad  ^ome  undue  means  to  intice  them  thither,  aa 
in  7bmn$fMdy.  Watken{a\  which  atands  npcm  a  distinct 
ground :  See  i  Ro»  Abr.  88.,  where  the  caaea  in  whkb 
Claytqk.  such  ^tion  lies  are  collected  together.  Here  the  dcg 
had  no  right  to  be  where  he  was,  and  the  Defendant 
had  a  right  to  obstruct  him ;  and,  consequently,  there 
is  no  pretence  for  supporting  this  case  from  analogy  to 
any  of  those  to  which  I  have  alluded.  Hie  caae  of 
BIMe  V*  Topham^  which  I  mentioned  before^  waa  an 
action  upon  the  case,  brought  against  the  Deftndant, 
for  digging  pits  cm  a  common,  whereby  the  Haintiff  ^a 
mare^  straying  thereon,  fell  into  one  of  them,  and  died. 
There  was  a  verdict  for  the  Defendant,  and  the  Biain- 
tilS  to  sare  his  costs,  moved  in  arrest  of  judgment,  that 
the  action  could  not  be  supported,  because  it  did  not' 
appear  that  the  Plaintiff's  mare  had  any  right  to  be  on 
the  common,  and  of  that  opinion  was  the  whole  Court, 
and  it  was  adjudged  that  the  bill  should  abate.  An 
authority  more  directly  in  point  against  the  Plaintiff  in 
the  principle  upon  which  it  was  decided,  can  hardly  be 
stated.  The  Defendant  was  there  held  not  to  be  an- 
swerable for  the  damage  done  to  the  Plaintiff's  mare^ 
because  the  mare  had  no  right  to  be  on  the  land  where 
the  pit,  into  which  she  fidl,  was  dug ;  and,  by  the  same 
rule,  the  present  Defendant  is  not  answerable  for  the 
damage  done  to  the  Plaintiff's  dog,  because  the  dog 
had  no  right  to  be  where  the  dog-spear  by  which  he 
aaffi»ed  was  planted.  Since  I  heard  my  Brother 
Dollars  statement  of  the  case  put  by  Lord  Keti^om  in 
Brack  ▼•  Copeland,  I  have  thought  that  that  was  also  a 
strong  authority  against  the  Plaintiff.  The  Defendant 
in  that  case  kept  a  mischievous  bull  in  a  close  of  hie 
own,  and  the  Plaintifi^  crossing  this  dose,  waa  gored 
by  the  bull.    It  was  forther  proved  that  the  Defendant 
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had  acquiesced  in  the  use  of  a  way  over  his  closer  and 
that  the  Plaintiff  was  passing  along  such  permitted  way. 
Upon  this  ground.  Lord  Kenyoriy  and  afterward  the 
Court  of  King^s  Bench,  held  that  the  action  was  main-      Clayton. 
tainable ;  because  the  Defendant  had  held  out  to  the 
Plaintiff  and  the  rest  of  the  pubh'c,  that  they  had  a 
right  of  passage  through   his   close,   and  having  en- 
couraged   them   to   exercise   the  right,   he  must  not 
annoy  them  in  the  act  of  using  it.      But  for  this,  it 
was  admitted,  that  the  action  could  not  be  maintained; 
because,  though  the  Defendant's  bull  was  mischievous, 
the  Plaintiff  would  have  had  no  right  to  enter  the  close 
in  which   he  was  kept,  and  consequently  would  have 
had   no  just  cause  to  complain  of  the  hurt  he  re- 
ceived there.     If  the  Plaintiff's  dog  had  escaped  into 
the  close,  and  beoi  gored  by  the  bull,  the  consequence 
would  have  been  the  same :  the  Plaintiff  would  have  had 
no  ground  of  complaint,  because  his  dog  had  no  right 
to  be  where  the  bull  was  kept;  and  so  it  is  here.     And 
the  true  test,  by  which  to  try  whether  such  an  action 
as  the  present  be  maintainable  or  not,  is,  to  ask,  whe- 
ther the  man  or  animal  that  suffered,  had  or  had  not  a 
right  to  be  where  he  was  when  he  received  the  hurt. . 
I  may  add  to  this,  that  the  absence  of  all  authority 
and  precedents  for   maintaining  such   an  action,  fur- 
nbhes  in  itself  the  strongest  argument  against  it. 

Having  stated  the  grounds  upon  which  I  think  that 
this  action  cannot  be  maintained,  either  upon  principle^ 
or  authority,  I  shall  proceed  to  examine  the  reasoning 
by  which  the  Plaintiff  has  endeavoured  to  support  it, 
confining  myself  to  the  arguments  used  at  the  bar, 
upon  which  alone  I  think  myself  at  liberty  to  observe. 

First,  It  has  been  argued,  that  the  Plaintiff  having 
started,  this  hare  on  ground  over  which  he  was  per- 
mitted to  sport,  had  a  legal  right  to  Ibllow  it,  by  him- 
self and  his  dogs,  over  the  land  of  the  Defendant,  and 
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1817*  woald  not  himself  baive  been  a  trespasser  in  so  doing. 
If  this  position  were  law,  the  present  action  might 
certainly  be  supported  upon  the  principles  which  I 
have  before  stated,  because  the  Plaintiff's  dog  would 
then  have  a  right  to  be  where  he  was,  and  the  Defend- 
ant would  have  had  no  right  to  obstruct  him.  But  the 
law  is  clearly  otherwise :  the  Plaintiff  would  in  such 
case  be  clearly  a  trespasser  himself,  (see  Sutton  v. 
Moody  (a),  and  his  dog  was  at  all  events  wrongfully 
upon  the  Defendant's  land,  whether  the  master  was 
answerable  in  tresspass  for  the  act  of  his  dog,  or  not. 

Secondly,  It  has  also  been  said,  that  because  I  could 
not  justify  killing  or  maiming  dogs,  which  were  found 
wandering  over  my  land  without  right,  tberrfore  I  can- 
hot  justify  the  setting  up  a  defence  which  is  likdy  to 
produce  the  same  effect  But  the  two  cases  are  widely 
diffci^ent.  In  the  one  I  make  an  immediate  and  direct 
attack  on  the  animals,  with  no  object  in  view  but 
their  destruction,  which  I  have  ik)  right  to  efiect,  if 
they  can  be  removed  from  my  land  by  less  violent 
means ;  in  the  other,  I  merely  set  up  a  guard  against 
all  wrong  doers  generally;  the  primary  object  of  this 
guard  was  protection  to  my  own  property,  not  mis- 
chief to  theirs.  The  mischief  produced  was  incidental, 
and  arose  entirely  from  their  transgressing  the  bounds 
within  which  they  ought  to  have  he&^  confined.  To 
make  any  thing  of  this  argument,  and  to  found  any 
certain  rule  upon  it,  it  must  be  carried  to  the  extent 
of  proving  that  we  c^  set  up  no  defence  for  the  pro- 
tection of  our  houses  or  land,  which  is  likely  to  pro- 
duce more  injury  to  aggressors,  than  we  could  legally 
inflict  upon  them,  if  caught  in  the  act  of  aggression ; 
for  otherwise  we  shall  be  left  without  any  rule  at  all. 
But  such  a  proposition  can  never  be  supported.     AI- 
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most  every  defence  which  we  set  up  is  of  this  4^- 
scription.  A  spiked  gate  to  a  field,  or  broken  glass 
on  a  garden  wall,  will  inflict  wounds  on  men  or  animals 
who  endeavour  to  break  over  them,  which,  if  the 
owner  of  a  field  or  garden  found  them  therein,  he 
would  not  be  justified  in  inflicting ;  yet  it  never  was 
doubted,  that  such  defences  might  lawfully  be  set  up  by 
every  man  in  his  own  land,  because  general  preventions 
and  not  particular  mischief,  was  his  primary  object. 

Thirdly,  Another  ground  taken  in  support  of  this 
action,  was,  that  the  owner  of  a  dog  is  not  answerable 
in  trespass  for  aggressions  committed  by  it  against  his 
will  upon  the  land  of  others.  Be  it  so ;  but  tHis,  as  I 
have  before  observed,  furnishes  no  argument  against 
the  land-owner's  right  to  set  up  such  guards  as  he 
pleases  upon  his  own  land,  against  such  aggressors. 
If  I  have  no  remedy  against  the  owners  of  dogs  that 
wrongfully  break  in  upon  my  property,  it  is  surely  the 
more  reasonable  that  I  should  be  permitted  to  use 
effectual  means  for  stopping  them. 

Fourthly,  The  want  of  a  sufficient  fence  to  keep  dogs 
out  of  the  Defendant's  wood,  has  been  urged  against  him, 
but  this,  as  it  regards  the  present  case,  is,  I  think,  the 
&ult  of  the  Plaintiff,  and  not  of  the  Defendant  Tlie 
Defendant  and  Mr.  Tcnmsend  have  land  adjoining  to 
each  other,  not  separated  by  any  sufficient  fence.  Neither 
of  them  is  bound  to  ^ect  such  a  fence ;  but  either  of 
them  may  do  it ;  and  if  Mr*  Tawnsend  chooses  to  sport 
upon  his  own  land,  with  a  dog  too  ungovernable  to 
be  prevented  from  wandering  into  the  Defendant's^ 
where  he  has  no  right  to  go,  it  is  his  business  to  set  up 
a  sufficient  fence  to  prevent  this,  or  he  must  take  the 
consequence.  I  put  this  as  the  case  of  Mr.  Tamnsend 
himself  because  it  is  impossible  that  the  Plaintiff,  who 
acted  only  under  his  licence,  can  be  in  a  better  situation 
than  he  would  himself  have  stood  in. 

N  n  i*  Fifthly, 
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Fifthly,  It  has  been  likewise  urged  in  illustration  of 
the  doctrine  contended  for  by  the  Plaintiff,  that  he  who 
plants  an  instrument  for  destruction  within  the  limits  of 
his  own  ground,  to  deter  trespassers  from  entering  upon 
it,  is  criminally  answerable  for  all  the  consequences 
that  may  ensue  therefrom,  and  from  hence  it  has  been 
argued,  that  he  must  be  civilly  answerable  for  all 
damage  occasioned  thereby.  I  am  by  no  means  pre- 
pared to  adopt  this  as  a  position  which  cannot  be  con**, 
troverted,  nor  do  I  think,  that,  if  established,  it  would 
necessarily  lead  to  the  conclusion  which  the  Plaintiff 
would  draw  from  it;  but  at. all  events,  it  presents  a 
▼ery  different  question  from  the  present,  and  may  turn 
upon  very  different  considerations.  It  is  enough  to 
say  at  present,  that  this  point  has  never  been  decided) 
and  that  the  case  now  before  us  does  not  call  for  any 
decision  upon  it. 

These  are  the  arguments  which  have  been  .produced 
in  favour  of  the  Plaintiff's  action,  and  as  they  have 
failed  in  convincing  me  that  it  is  supportable,  I  think  for 
the  reasons  which  I  before  stated,  that  there  must  be 
judgment  for  the  Defendant;  but  as  the  Court  is  equally 
divided,  regularly  no  judgment  can  be  given.  If,  how- 
ever, the  Plaintiff  thinks  fit  to  avail  himself  of  the  sug^ 
gestion  of  my  Brother  Burroughy  judgment  may  be  en- 
tered for  the  Defendant,  in  order  that  the  Plaintiff,  if 
he  shall  be  so  disposed^  may  carry  the  matter  fur- 
ther ;  if  he  shall  not  be  disposed  so  to  do,  no  judgment 
at  all  is  to  be  entered. 


IN  THE  FlPTY-SKVEKTH  YeAR  OF  GEORGE  III.  SSf 

ReDFORD  V,  GaRROD.  Maj  19. 

J/^AUGHAN Serjt.  had  obtained  a  rule  nisu  to  set  aside  A  threat  of 

the  writ  of  fieri  facias  which  had  issued  in  this  case,    "^  !!J^  *  _ 
*^       •/  '  writ  01  error 

for  irregularity,  with  costs,  upon  an  affidavit  that  final  for  delay,  ut- 
judgment  was  signed  on  the  14th  of  May^  and  that  a  writ  *^'***/"L^ 
of  error  had  been  previously  sued  out  and  allowed  on  the  ^^  writ  of 
2d  of  May ^  and  that  the  allowance  thereof  was  served  the  error  sued  out, 

same  day  on  the  Plaintiff's  attorney.    Best  Sent,  shewed    .     °®'  *" 
^  .  cient  to  en- 

cause,  upon  an  affidavit,  that  the  Defendant,  in  ^ov.  title  the  Plain. 

last,  called  on  the  Plaintiff,  and  offered  to  pay  37/.  in  tiff  below  to 
full  satisfaction  of  debt  and  costs,  which  being  refused,  peiiding  the 
the  Defendant  told  the  Plaintiff,  that  if  he  did  not  ac-  writ  of  error^ 
cept  the  t^ms  he  then  proposed,  he  should  never  have 
any  thing,  that  he  would  put  the  Plaintiff  to  all  the 
expence  he  .could,  and  at  last  would  bring  a  writ  of 
error,  and  keep  him  out  of  his  money  a  twelvemonth. 
Best  referred  to  Spooner  v.  Garland  (a),   Hawkins  v^, 
Snuggs  (6),  TumeU  v.  Dickinson,  (c) 

Vaughan  supported  his  rule. 

GiBBS  C.  J.  If  there  be  an  express  declaration- 
that  a  writ  of  error  be  brought  for  delay,  on  affidavit 
of  that  fact  the  writ  of  error  hath  often  been  super- 
seded. But  in  all  the  cases  the  declaration  has  been 
made  after  judgment  has  been  signed,  and  just  when  the 
writ  of  error  has  been  sued  out.  In  Spooner  v.  Garland  . 
the  Defendant's  attorney  proposed  to  give  a  cognovit, 
and  said,  ^^  If  you  do  not  accept  it,  I  must  bring  a  writ 
of  error."     All  these  cases  are  more  direct  in  the  proof 

(a)  %  Maule  iff  Selw.  A1A*  CO  rri».  term,  1792. 

lb)  Ibid.  476. 

Nn  a  that 
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Garrod. 


that  error  is  brought  for  delay,  than  the  affidavit  in  the 
present  case  is.  This  is  a  declaration  that  the  De- 
fendant would  put  the  Plaintiff  to  all  the  expeuce  he 
could,  and  keep  him  out  of  his  money  for  a  twelve- 
month ;  but  it  is  made  in  an  early  stage  of  the  proceed- 
ings; and  I  think  it  is  not  so  strong  and  distinct  as  in 
those  cases :  the  rule  therefore  ought  to  be  made  ab- 
solute, but  without  costs. 


Aprdlzo.      PREBBLE  and  Others  v.  Boghurst  and  Others. 


^HIS  was  a  case  ordered  by  the  Lord  Chancellor  to 
b^  made,  for  the  opinion  of  the  judges  of  this 
Courts  By  a  bond  dated  lotli  August  1768,  John 
Prebbk,  deceased,  became  bound  to  Hans  Sloane  and 
John  Tilden  in  2000/.,  with  condition,  which  recited 
that  a  marriage  was  intended  between  the  obligor  and 
Mary  Tawnsendj  and  that  the  obligor  was  to  receive 
on  the  marriage  with  her  200/.,  and  that  she  being 
likewise  possessed  of,  or  entitled  unto  a  very  consider- 
able share,  or  moiety,  of  the  personal  estate  which  was 
of  T.  Tcnsmsend  her  late  fdther,  which,  immediately 
after  the  decease  of  her  mother,  Mary  T&wnsend  the 
elder,  would, come  to  her  the  daughter,  and  that  in 

agreed  to  pay 

a  sum  to  trustees!  and  also  had  agreed,  that  if  at  any  time  during  his  natural  life  he 
should  be  seized  of  any  hereditaments  in  possessiony  he  would  by  such  conveyances 
as  counsel  should  advise,  settle  the  same  on  the  wife  and  issue  of  the  marriage*  in 
such  parts  and  proportions,  and  to  such  use  and  uses*  as  should  be  thought  requisite, 
the  better  to  make  a  provision  for  her,  in  case  she  should  survive ;  and  the  con- 
dition was  for  payment  of  the  sum-  to  trustees,  and  also,  that  if  the  obligor  should 
during  life  become  jseised  of  hereditaments,  he  should  settle  the  same  upon  the  wife 
and  issue  of  the  marriage,  as  counsel  should  advise,  in  such  parts  and  proportions, 
and  to  such  use  and  uses,  as  should  be  thought  requisite,  the  better  to  make  a  pro- 
vision for  her,  in  case  she  should  survive  the  obligor.  The  husband  had  issue,  sur- 
Tived  the  wife,  aj^d  afterwards  acquired  lands,  but  made  no  settlement  thereof  on 
the  issue.    Held  that  the  bond  was  not  forfeited. 


Bond  reciting 
a  marriage  in- 
tendodt  and 
the  wife's  pre- 
sent and  ex- 
pectant pro- 
perty, and  that 
in  considera- 
tion thereof, 
and  of  love, 
and  to  make  a 
provision  for 
the  wife  and 
issue  of  the 
marriage,  in 
case  It  should 
take  effect,  the 
husband  had 
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consideration    thereof,    and    of  the    love  which  tbe 
obligor  bore  towards  her,  his  intended  wife,  and  for 
making  a  provision  for  her,  and  the  issue  of  the  in-i 
tended  marriage,  in  case  the   marriage  should   take 
effect,  the  obligor  had  agreed,  not  only  to  pay  such 
sums  of  money,    to  such  persons,  and  at  such  times 
as  were  thereinafter  expressed:   but  had  also  agreed, 
that  if  at  any  time  during  his  natural  life,  he  should 
be  seized  of  any  messuage,  tenements,  lands,  and  here- 
ditaments in  possession,  that  he  would  by  such  good 
conveyances  in  the  law  as  counsel  should  advise,  settle 
the  same  upon  the  said  Mary  Tawnsend^  and  the  issue  of 
the  marriage,  in  such  parts  and  proportions,  and  to  such 
use  and  uses,  as  should  be  thought  requisite,  the  better  to 
make  a  provision  for  her,  in  case  she  should  survive  the 
obligor.     And  the  condition  was,  that  if  the  marriage 
should  take  effect,  and  M.  TcmmseTid  should  survive  the 
obligor,    then  if  the  heirs,  executors,    administrators, 
or  assigns  of  the  obligor^  should  within  three  months 
next  after  his  decease  pay  to  the  obligees,  their  execu- 
tors, administrators,  and  assigns  looo/.;  in  trust,  and 
for  the  only  use  and  benefit  of  Mary  Tarnnsend^  her  exe- 
cutors, administrators,  and  assigns,  to  be  by  her  and 
them  peaceably  and  quietly  held  and  enjoyed,  and  to 
be  disposed  of  to  her  and  their  own  proper  use,  and 
uses  for  ever;  and  also  if  the  marriage  should  take 
efiect,  and  the  obligor  should   survive  his  wife,  and 
there  should  be  any  child  or  children  of  her  by  him 
begotten,  living  at  the  time  of  his  deceasei  then  if  the 
obligor's  heirs,  executors^  administrators,  or  assigns,  paid 
to  the  obligees,  their  executors,  &c.  looo/.;  in  trusty 
nevertheless,  and  to  the  intent  to  pay  and  dispose  of 
the  same  unto  and  amongst  all  and  every  the  son  and 
sons,  daughter  and  daughters  of  AT.  Tcnmsend  by  the 
obligor,   in  equal    shares  and  proportions,    if  there 
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should  be  more  than  one,  and  if  but  one,  then  wholly 
to  that  one,  at  their  respective  age  or.  ages  of  twenty- 
one  years,  and  in  the  meantime  to  apply  the  interest 
arising  from  that  sum  for  the  sole  use  and  benefit  of 
such  son  and  sons,  dabgbter  and  daughters,  equally,  if 
more  than  one,  and  if  but  one,  then  wholly  to  the 
use  and  behoof  of  that  one;  and  further,  if  the  mar- 
riage should  take  effect,  and  the  obligor  should  at  any 
time  during  his  natural  life  become  seized  of  any  mes- 
suage, tenements,  lands,  and  hereditaments  in  posses- 
sion,  and  should  settle  the  same  upon  M*  Tctomsend^ 
and  the  issue  of  the  marriage,  by  such  good  convey- 
ances in  the  law  as  counsel  should  advise,  in  such  parts 
and  proportions,  and  to  such  use  and  uses,  as  should 
be  thought  requisite,  the  better  to  make  a  provision 
for  her,  in  case  she  should  survive  the  obligor,  then 
the  bond  to  be  void.  The  marriage  was  solem- 
nized, and  the  Plaintiffs  were  the  issue  thereof 
who  are  all  now  living,  and  of  full  age.  Mary 
PrebblCi  formerly  M.  Tawnsend,  died  in  1775,  and 
the  obligor  did  not  become  seized  of  any  messuage, 
tenements,  lands,  and  hereditaments,  in  possession, 
during  the  continuance  of  his  marriage  with  her. 
After  her  death,  the  obligor,  in  1782  married  the 
Defendant  Ann  Prebble,  and  had  issue  several  children 
of  the  second  marriage,  who  were  now  living,  and 
after  the  second  marriage,  and  not  before,  he  became 
seized  of  an  estate  called  Black  Acre^  in  possession. 
The  question,  therefore,  for  the  opinion  of  this  Court 
was,  whether,  according  to  the  intent  of  the  condition 
of  the  bond,  the  obligor  would  commit  a  breach  of 
such  condition,  if  he  did  not  make  a  settlement  of 
Black  Acre  upon  the  issue  of  the  first  marriage. 
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Best  Serjt,  for  the  Piaintifis,  contended  that  the 
manifested  intent  of  the  instrument  was  to  make  pro- 
vision not  merely  for  the  wife,  but  also  for  the  chil- 
dren of  the  first  marriage;  a  settlement  intended  to 
provide  for  the  wife,  and  not  for  the  children,  was  never 
yet  seen.  The  instrument  must  be  taken  most  strongly 
against  the  obligor;  and  if  ever  any  estate  came  to  him  in 
his  life,  he  was  bound  to  settle  it  on  his  childreti.  The 
words  are,  <^  the  better  to  make  provision  for  the  said 
Maryy  in  case  she  should  survive  the  obligor;"  these 
are  the  only  words  shewing  an  intent  that  the  provi- 
sion should  be  restricted  to  the  wife.  These  words  do 
not  make  it  a  condition  precedent  to  the  making  of  any 
settlement,  that  the  wife  should  outlive  the  husband  be- 
fore any  property  should  be  purchased^  but  they  only 
regulate. what  shall  be  the  limitations  of  the  property^ 
to  take  effect  in  that  event.  The  bond  recites  an  in- 
tent to  make  provision,  not  only  for  the  wife,  but  for 
the  issue  of  the  marriage,  and  an  agreement  to  settle 
his  after -purchased  estates  upon  the  wife  and  the  issue 
of  the  marriage,  in  such  parts  and  proportions  (and 
though  the  expression  is  obscure,  yet  it  is  material)  as 
should  be  thought  requisite,  tlie  better  to  make  a  pro- 
vision for  her  the  said  Mary  Tawnsend.  The  meaning 
is,  that  a  part  shall  be  settled  for  making  a  provision 
for  her,  on  her  husband's  decease;  the  residue  shall  be 
settled  on  her  issue.  If  all  bad  been  destined  for  the 
wife,  there  would  have  been  no  need  of  dividing  this 
property  into  parts  and  proportions,  nor  any  need  of  a 
plurality  of  uses :  one  use,  declared  for  her,  would  hare 
sufficed.  Therefore  a  part  only  is  to  be  settled  on  her, 
and  the  use  thereof  is  to  be  declared  for  her ;  the  resi- 
due is  to  be  settled  upon  the  children,  and  the  uses 
thereof  are  to  be  declared  for  them.  If  the  words  *<  the 
better  to  make  a  provision  for  her"  are  to  oVer-ride  the 
whole  instrument,  then  all  the  words,  <<  shares  and 
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proportionsi''  and  the  repeated  mention  of  the  ^^  issue,'' 
must  be  struck  out»  as  having  no  meaning  or  eSect* 
The  proposed  construction  gives  efiect  to  every  part  of 
the  deed.  Other  parts  of  the  bond  aid  this  construc- 
tion* If  the  wife  survives  the  husbandy  the  iooo2.  is  to 
be  at  the  wife's  disposal ;  the  parties  thinking  it  better 
that  she  should  have  an  absolute  power,  and  should 
divide  among  the  children  as  she  would;  but  if  she 
dies,  living  her  husband,  it  is  to  be  paid  to  the  trustees 
for  the  children. 


Blosset  Serjt.,  for  the  children  of  the  second  mar- 
riage, called  the  attention  of  the  Court,  first,  to  the 
situation  of  the  parties ;  next,  to  the  nature  of  the  in- 
strument; and  lastly,  to  the  terms  in  which  it  was 
drawn  up.  The  parties  were  about  to  enter  into  a 
marriage-settlement.  It  is  not  only  improbable,  but 
even  inconceivable,  that  a  husband  should  agree  to  tie 
up,  not  only  all  that  he  then  had,  and  all  that  should 
descend  or  accrue  to  him  during  coverture,  but  all  that 
should  come  to  him  after  his  marri^e  with  a  second 
wife,  and  all  that  he  might  purchase  after  his  first 
wife's  decease.  A  bond,  if  it  contains  terms  for  the 
advantage  of  the  obligor,  is  to  be  construed  most  bene- 
ficially for  him,  and  not  adversely.  It  is  said,  the  pe- 
nalty of  this  bond  is  2000/.,  the  double  of  looo/.,  which 
is  to  be  settled  on  the  wife  if  she  survives,  and  on  her 
issue  if  the  husband  survives.  No  doubt  it  was  the 
intent  of  the  parties  to  provide  for  the  issue  of  the 
marriage :  the  only  question  is,  out  of  what  fund  were 
they  to  be  provided  for,  whether  out  of  all  the  property 
th^t  should  descend  to  the  husband  during  his  life,  to 
the  disherison  of  all  his  future  issue,  or  only  all  that 
should  descend  to  him  during  that  marriage.  The 
property  which  this  lady  brought  was  extremely  small, 
only  200I.    The  bond  fiirther  recites,    that  the  wife 
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would  be  entitled  to  a  considerable  share  of  the  per- 
sonal property  of  her  father,  which  would  come  to  her 
after  her  mother's  decease.     This  money  would  become 
beneficial  to  the  husband  only  in  case  of  its  falling  inta 
possession  during  the  coverture.     For  though  it  pro- 
bably was  a  vested  interest  in  the  wife,  yet  nevertheless, 
unless  it  fell  into  possession  during  the  coverture,  the 
husband  could  not  dispose  of  it     On  the  face  of  the 
case  it  is  to  be  intended,  that  this  interest  could  not  be 
disposed  of  by  the  husband,  unless  it  vested  in  the  wife 
in  possession,  during  the  coverture,  and  so  far  as  that 
expected  property  extends,  the  argument  of  reciprocity 
arises.     A  circumstance  in  favour  of  the  Defendants,  is 
the  provision  respecting  the  looo/.,  that  if  the  husband 
survives,  it  shall  be  settled  on  the  issue;  if  the  wife, 
then  on  her  only.     This  shews  that  the  intended  pro- 
vision for  the  issue  is  satisfied  without  settling  property 
acquired  after  the  wife's  decease.    Though  the  Plaintiff 
are  correct  in  contending  that  Mary  Tonomend  is  the 
principal  object  of  this  provision,  yet  it  is  an  unwar- 
ranted assumption  to  say,  that  she  can  have  any  benefit 
from  such  property  as  shall  fall  to  him  after  her  decease. 
The  contingency  of  the  husband  surviving  the  wife,  and 
the  contingency  of  the  wife  surviving  the  husband,  are 
both  distinctly  mentioned  in  the  limitations  of  the  looo/. 
They  also  are  both  mentioned  with  equal  distinctness  as 
to  the  future  acquired  estates,  by  the  words,  **  the  better 
to  make  a  provision  for  her,  in  case  she  should  survive 
the  obligor.     It  is  not  contended  that  \iMaryi  Ts^msend 
had  lived,  the  settlement  of  the  husband's  future  pro- 
perty should  be  confined  to  her,  and  not  have  extended 
to  her  issue.     The  words  ^^  during  his  natural  life" 
shew  that  no  lands  were  to  be  settled  to  these  purposes, 
but  such  as  should  descend  during  the  joint  lives  of  t||e 
obligor  and  his  wife^  and  could  be  settled  at  once  upon 
both  objects,  the  wife  and  the  children.     That  becom- 
ing 
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ing  impossible  by  the  act  of  God,  the  bond  is  discharged. 
The  doctrine  of  a  performance  cy  pres  is  unknown  in  a^ 
court  of  law. 

Best  in  reply.  The  provision  in  question  only  ap- 
plies to  one  part  of  the  husband's  property,  namely,  his 
real,  not  his  personal  estate.  He  therefore  after  the 
marriage  had  a  power  of  preventing  more  property 
from  being  settled  than  he  thought  reasonable,  by  ab- 
staining from  purchasing  it  The  probability  is  less, 
that  he  should  leave  the  issue  totally  unprovided  for, 
than  that  he,  receiving  200/.,  which  to  him  might  be 
a  considerable  property,  and  the  chance  of  more,  should 
intend,  in  case  of  his  wife  dying,  to  make  no  provision 
at  all  for  his  children.  The  intent  was,  to  settle  the 
real  estate  for  the  benefit  of  his  children ;  and,  therefore, 
as  no  settlement  has  been  made,  the  bond  is  forfeited. 
No  authority  is  cited  for  the  proposition,  that  where  the 
condition  of  a  bond  contains  a  stipulation  introduced 
^or  the  benefit  of  the  obligor,  it  shall  be  construed  most 
favourably  to  him.  This  is  in  substance  a  covenant, 
and  a  covenant  must  be  taken  most  strongly  against  the 
covenantor.  It  is  next  said,  that  the  wife's  fortune  is 
extremely  small;  but  neither  a  court  of  law,  or  of  equity, 
can  measure  the  equality  of  fortunes.  Marriage  itself 
is  a  sufficient  consideration  for  any  settlement.  But 
the  husband  might  have  reduced  the  wife's  expectant 
interests  into  possession,  either  by  selling  it,  as  a  rever- 
sion, or  by  awaiting  the  chance  himself.  It  is  said  to  be 
clear,  that  Maiy  Townsend  is  the  entire  object.  It  is 
proposed  on  the  part  of  the  Defendants  to  satisfy  the 
words  shares  and  proportions,  by  settling  part  of  the 
property  on  the  wife,  and  part  on  the  children.  This 
admission  removes  all  doubt :  for  if,  in  the  event  of 
the  wife  surviving,  the  whole  estate  is  not  to  be  set- 
tled on  her  for  life,  with  remainder  to  her  children,  but 
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if  a  part  only  is  to  be  settled  on  the  wife,  and  a  part  on 
the  children,  does  not  this  shew  that  the  making  provi- 
sion for  the  wife  for  her  life,  is  only  a  part  of  the  mode 
of  making  a  settlement,  and  that  the  issue  are  as  much 
the  care  of  the  obligor  as  the  wife  ?  It  shews  that  a 
provision  must  be  made  for  the  wife,  if  livhig,  but  if 
dead,  and  that  part  of  the  obligation  cannot  be  satisfied, 
then  the  settlement  must  be  made  on  the  issue.  In 
what  limitations  or  of  what  quantity  that  settlement 
shall  be  made,  is  not  for  this  Court,  but  for  a  court  of 
equity  to  decide.  The  only  question  for  this  Court  is, 
has  the  obligor,  by  settling  nothing,  broken  the  condi* 
tion  of  his  bond  ? 
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The  following  certificate  was  afterwards  sent  to  the 
Court  of  Chancery. 

WE  have  heard  this  case  argued :  —We  have  con- 
sidered it,  and  are  of  opinion,  that  according  to  the 
true  intent  and  meaning  of  the  condition  of  the  said 
bond,  the  said  John  Prebble  having  survived  the  said 
Mary  PrebbUy  formerly  Mary  Townsendj  would  not 
commit  a  breach  of  such  condition  if  he  did  not  make 
a  settlement  of  the  estate  called  Blackacre  upon  the  said 
issue  of  the  said  first  marriage. 

V.  GiBBS. 

R.  Dallas. 
J.  A.  Park, 

J.  BURROUOH. 
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The  Attorney-General,  at  the  Relation  of 
Clark  and  Another,  v.  The  Mayor,  Jurats, 
and  Commonalty  of  the  Ancient  Town  of 
Rye,  and  Others. 

The  mayor,  HPHIS  was  a  case  directed  by  the  Master  of  the  Rolls 

jurats,  and  ^^  bg  j^jj  before  this  Court     There  is,  and  long 

of  theantient  before  1708  there  hath  been,  in  the  county  o£Susset  an 

town  of  Rje»  ancient  town  incorporated  by  the  name  of  the  Mayjr, 

ttkTl  *^ds  b^  Jurats,  and  Commonalty  of  the  ancient  town  of  Bye. 

devise  to  the  James  Saunders^  by  his  wiU,  dated  ^Xhjanuary^  1708; 

^^'  ^®'"  duly  executed  and  attested,  so  as  to  pass  real  estates, 

Ma^  Jwats  devised  certain  lands  and  premises  in  Oxney^  Kent^  to 

and  Town  the  Right  Worshipful  the  Mayor,  Jurats,  and  Town 

Council  of  the  Council  of  the  ancient  town  of  Rye^  for  the  time  bein^ 
ancient  Town  11.  o  1  , 

<£  Rye.  ^^4  tneir  sucessors  tor  ever,  upon  the  several  trusts,  usesy 

and  considerations,  and  by,  and  under  such  restrictions, 
as  in  that  will  was  afterwards  directed,  limited,  and  ap- 
pointed, and  to  and  for  no  other  use^  intent,  and  em- 
ployment whatsoever,  that  is  to  say,  up<Mi  trust,  that 
the  said  mayor,  jurats,  and  town  council,  for  the  time 
being,  or  the  major  part  of  them,  should  and  would 
provide  a  good  convenient  school  in  the  ancient  town 
o{Byey  and  should  also  provide  a  good,  sober,  and  dis- 
creet sdioolmaster,  who  should  teach  and  instruct  the 
poor  diildren  of  the  town  to  read  in  English^  and  writer 
to  cast  accounts,  and  to  teach  and  instruct  them 
in  the  art  of  navigation,  (gratis^)  so  as  they  did  not  ex- 
ceed the  number  of  seventy  at  any  one  time ;  and  that  the 
said  children  should  be  sent  by  nomination  of  the 
mayor,  jurats,  and  town  council,  and  upon  further 
trust  that  the  school  should  be  continued  in  the  town 
oi  Rye  for  ever  thereafter.  And  the  testator  directed 
that  the  yearly  rents,  &c«  of  the  messuages,  &c«  should 
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jurats,  and  town  eouncil  for  the  time  being,  and  should     ^  ■■■^^■■■■/ 
be  by  them  paid  quarterly  to  the  schoolmaster  for  nEy-GKNERAL 
his  service  therein,  so  as  the  rent  of  the  school  should  v. 

be  thereout  first  deducted  and  paid,  and  that  the  mayor,  '^^*y** 
jurats,  and  town  council  should  be  for  ever  the  gover- 
nors of  the  school,  and  that  they,  or  the  majority',  should 
have  the  nomination  of  such  schoolmaster,  and  power 
to  remove  him  upon  neglect  or  insufficiency,  but  should 
within  three  months  next  after  the  death  or  removal  of 
any  schoolmaster,  appoint  another*  sober  and  discreet 
person,  fit  for  such  an  employ,  and  he  gave  power  to 
make  bye  orders  or  rules,  not  contradictory  of  this  intent ; 
and  further,  that  the  mayor,  jurats,  and  town  council 
should  yearly  for  ever  be  accountable  for  their  trust  to 
the  right  worshipful  the  mayor,  jurats,  and  town  council 
of  the  town  and  port  o( Hastings;  and  that,  upon  stating 
such  accounts,  if  Che  governors  of  the  charity  school  of 
the  ancient  town  of  Ri^e  should  be  found  to  abuse  or 
misapply  the  charity,  they  should  fi'om  themselves  for«- 
feit  the  estate  and  premises  so  settled  upon  them,  unto 
the  mayor,  jurats,  and  town  council  of  the  town  and 
port  at  Hastings  for  the  time  being,  upon  due  proof  of 
misapplication  thereo£  And  if  thereafter  either  the 
town  of  Hastings  or  Bye^  should  cease  to  be  a  town 
corporate,  then  the  testator  thereby  appointed  in  the 
stead  of  the  mayor,  jurats,  and  tovm  council  of  both  or 
either  of  the  said  towns,  as  should  so  cease  to  be  a  cor* 
poration,  the  worshipfiil  the  justices  of  the  peace  for 
the  time  being  of  the  county  oS  Sussex^  residing  within 
Hastings  rape,  to  be  from  thenceforth  the  governors  of 
the  sisveral  charities  of  the  towns  by  him  given  ;  and  he 
thereby  gave  to  the  said  justices  the  same  power  and 
authority,  and  under  the  same  trusts  as  was  therein 
before  mentioned.  Th&re  is  no  corporation  called  by 
the  name  of  the  mayor,  jurats,  and  town  council  of  the 

ancient 
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181 7.        ancient  town  of  Rye^  nor  is  there  any  town  council  iff 
\ — ^.— -J     ^he  g^jj  town. 

xey-Geveral      '^^  question  for  the  opinion  of  the  Court  was,  whe- 
V.  ther  any  and  what  estate  or  interest  passed  under  that 

^Q^I^  devise  to  the  mayor,  jufrats,  and  commonalty  of  the 
town  of  Rye^  or  to  any  and  what  person  or  persons, 
body  or  bodies  corporate  ? 

Elosset  Seijt.,  for  the  Def^dant,  argued  that  there' 
being  but  one  incorporation,  it  sufficiently  appeared  on 
diis  will  to  be  the  intent  of  the  testator  to  leave  his  land- 
to  this  incorporation,  notwithstanding  the  mistake  of 
his  using  the  word  town  council  instead  of  the  word 
cdmmonalty.    In  the  Chancellor  of  Oxford^s  case  (a)  it  is 
laid  down  that  a  will  and  an  act  of  parliament  are  to  be 
«i^unded  alike,  ior  parliamentum^  testamentumy  et  ar^ 
bitramenlum  are  to  be  expounded  according  to  the  minds ' 
and  intentions  of  those  who  are  parties  to  them.     His 
,  description,  however,  would  have  sufficed  even  in  a 
deed,  (b)    Mayor  ofKtn^s  Zynne^s  case,  (c)    A  devise 
was  intended  to  be  majori  et  burgensibus  burgi  domini  re- 
gis  de  Lynne  Regis ;  the  words  burgi  domini  regis  were' 
left  out,  but  the  devise  was  held  good,  and  the  Court 
concluded  that  it  would  be  reasonable  to  drive  him  who 
would  avoid  a  writing,  demise,  grant,  &c.  made  by  a 
corporation,  or  to  it,  by  reason  of  any  verbal  or  literal' 
misnomer,  to  shew  that  there  are  two  corporations  in  the 
same  city,  borough,  town,  &c.  one  by  the  true  name,  and 
flfnother  by  such  name  as  is  contained  in  the  deed,  &c. 
and  to  have  the  deed,  &c.  good  by  or  to  one  of  them. 
But  when,  in  truth,  there  is  but  one  and  the  same  cor- 
poration, leases,  grants,  &c.  made  by  them  or  to  them, 
ought  not  to  be  avoided  by  such  nice  and  verbal  vari- 

(fl)  xo  Co.  57.  b.  -  (c)  10  Co,  i»».  b* 

lb)  Dalisortf  78.     Owenf  $5*^ 
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i 

atioe%  when  in  substance  the  true  name  of  the  corpora* 
tion,  either  by  matter  expressed  or  necessarily  implied  atto* 

in  the  words  themselves,  appears  to  the  G>urt     So,  nst*Gsviral 
UAgre^^  case  (a),  prdspositus  it  schdares  aula  scholarium  'v* 

regifus  de  Oxon. ;  and  they  presoited  by  the  name  of  ^  Rte/^ 
propositus  cMegii  regime  in  universitate  Oxoniee^  et  socii 
ei  sckolares  ^jusdem  coUegiiy  and  confirmed  the  demise  of 
their  presentee  per  nomen  prtgpositi^  saciomm^  et  schoUn 
riwn,  aula,  vel  coUegii  regina^  in  universitate  Oxon. 
And  it  was  resolred,  that  as  well  the  confirmation,  as 
the  presentation,  was  good  enough,  and  it  is  said  that 
names  were  inrented  to  make  a  distinction  between  per- 
son and  person,  and  a  grant  to  our  sovereign  Lord 
James  would  be  good,  though  the  king  is  a  corporation. 
So,  if  a  bond  be  made  by  the  name  of  J.  C,  clericus  de 
D.f  although  «/•  C  be  the  abbot  of  2>.  the  grant  was 
good.  But  further  there  is  not  even  a  misnomer;  for 
Dr.  Brady,  in  his  history  of  burghs,  shews  that  comnnu 
niias,  or  commonalty,  means  the  town  council,  and  not 
the  inferior  burgesses,  a  strong  authority,  if  the  Court 
can  decide  this  case  upon  that  point.  But  the  main 
question  is,  what  the  intent  of  the  testator  was;  and^  no 
doobt,  he  meant  to  leave  his  land  to  the  town  otSye. 
It  is  clear  that  he  meant  to  leave  it  to  persons  in  the 
town  of  Bye,  to  persons  then  incorporated,  and  to  per- 
sons who  could  perpetuate  themselves.  There  is  a 
provision  that  if  the  town  should  cease  to  be  a  town 
corporate,  the  land  should  go  over.  It  is  impossible  to 
imagine  that  the  testator  intended  to  leave  it  to  an 
integrant  part  of  the  corporation,  or  to  less  than  the 
whole,  for  no  integrant  part  is  capable  to  take. 

Copley  Serjt,  contri.    The  testator  has  devised  this 
estate  to  the  governing  part  of  the  corporation,  a  dc- 

« 
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<  _ 

1817»      -vise  which  the,  rules  of  law  do  not  permit  -to  take 
Th  Attok-  *^^*>  ^^^  ^®  ^^  mayor,  jurats,  and  fireemen  at  large, 
/KBY-Gi^NERAL  *who  form  the  commonalty.      The  intent  was  the  ereo- 
^'  tion,  government,  and  management  of  a  school,  but 

B[Rn     ^^^  ^^^^^  ^^^  devisees  should  be  dissolved,  the  testator 
gives  to  the  justices  of  the  borough,  a  body  clearly,  on- 
'  able  to  take ;  and  therefore  he  may  probably  have  iii- 
•  tended  in  the  first  instance  to  give  to  another  descrt[v 
tion  of  parties,   who   cannot  take.      The   argument, 
therefore,  which  would  arise  from  the  inciipacity  of  the 
first  body  to  take,  has  no  place  here ;  besides,  it.does 
•not  follow  from  the  circumstance  of  the  testator  look- 
ing to  the  dissolution  of  the  corporation,  that  he  con- 
templated  the  gift  to  the  whole,  for  if  he  gave  the  land 
*to-an  integrant  part,  and  if  the  corporation  be  dis*- 
-solved,  its  dissolution  would  equally  destroy  the  de- 
'visees.     It  is  more  likely  that  the  testator  meant  to 
invest  these  powers  in  a  select  body  than  in  the  whcJe 
corporation.      And  as  the  partial  devisees  cannot  tak^ 
'  the  land  n^ust  descend  to  the  heir  at  law. 

GiBBS  C.  J.      This  case  has  been  brou^it  to  the 
only  point,  viz.  the  testator's  intent.     The  cases  dted 
*by  the  counsel  for  the  Defendant  shew,    that  if  an 
-intent  appears  to  give  to  the  corporation  of  Ifye^  thej 
-shall    take^    though    ill-named.      I    agree    with   my 
Brother  Copley^  that  if  the  intent  appears  to  give  lo 
'a  part  of  the  corporation,  although  that  intent  ffiils  of 
-efiect,  the  whole  corporation  cannot  take.     But  it  is 
too  much  to  infer,  that  the  testator  meant  by  the  town 
council  a  body  which  does  not  exist,  rather  than  to 
infer  that  the  use  of  these  words  arose  from  the  mis- 
apprehension of  their  effect  by  the  testator  himself 
We  think  that  an  intent  does  appear  to  give  to  a  body 
which  could  hold  in  perpetuity,  and  to  give  to^a  cor- 
poration: there  is  this  corporation,   and  there  is  no 

.'•dthcr 
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Other  corporoticm  of  any  similar  descripticm;  and  we       1817* 
therefore  think  the  mayor  and  corporation  of  Rye  are  ,L    J   ^ 
entitled  to  recover.  NET^ENEaAL 

The  following  certificate  was  afterwards  sent  to  the  ^^  r  ^ 
Master  of  the  Rolls : 

We  have  heard  this  case  argued.  We  have  con- 
sidered it,  and  are  of  opinion,  that  under  the  said 
devise  an  estate  in  fee  passed  to  the  mayor,  jurats, 
and  commonalty  of  the  said  ancient  town  of  Bye  and 
their  successors. 

^  V.  GjBBS. 

R.  Dallas* 
J.  A.  Park. 

J.  BURROUGH. 


In  consequence  of  the  fraud  which  had,  in  the  case 
of  Locke  V.  Craddock  (a),  been  endeavoured  to  be  prac- 
tised by  means  of  a  forgery  in  the  rule  for  the  writ 
of  supersedeas^  the  Court  thought  it  proper  to  make  a 
new  rule  on  that  subject. 

REGULA  GENERALIS. 

It  is  ordered,  that  hereafter  all  rules  and  orders 
for  supersedeas  to  discharge  Defendants  out  of  the 
custody  of  the  warden  of  the  Fleei^  or  other  custody, 
shall  be  filed  with  the  prothonotaries  of  the  Courts 
upon  their  signing  the  writ  oi  supersedeas. 


END  OE  EASTER  TERM. 
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Court  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 


IN 


Trinity  Term, 


In  the  Fifty-seventh  Year  of  the  Reiga  of  George  III. 


Doe  on  demise  of  Dell  v.  Pigott.  Jt^e  ;• 

tN  ejectment  for  a  close  called  Taynter-Jtcld^  tried  at  i  devise  aU  my 

the    Essex  spring  assizes,   1817,  before  Bosanquet  freehold  and 
Serjt.,   the  Plaintiff   claimed  under  the  will  of  Jane  ^tatcf  situated 
Lyon^  dated  ist  May,' 1779,  duly  executed  and  attested,  m  or  near 
whereby  she  devised  «  all  her  freehold  and  copyhold  ^^^^^^  . 
estates,  situate  in  or  near  Latchingdon  near  Maldon^  in  and  also  all 

the  county  of  Essex^   and  also  all  and  singular  her  and  singular 

my  freehold 
and  copyhold  estates  at  or  near  Palepit  in  the  same  county*  which  lastnoientioned 
estates  are  now  or  lately  were  in  the  occupation  of  La<wrence  Parsley  and  ■ 

Thomas^  widow.  The  testatrix  had  a  freehold  close  in  the  parish  of  St,  Peters% 
Maldorii  near  to  a  principal  street  of  Maldofh  distant*  from  three  and  a  half  to  six  and 
a  half  miles  from  her  principal  estate  at  Latcbingdoriy  and  intercepted  from  it  by 
parts  of  three  parishes.  She  had  a  freehold  close  in  Steeple^  distant  two  and  a  hsdf 
miles  from  Latcbingdorii  and  nine  from  Maldon»  She  had  copyhold  lands  in  Latcb^ 
tngdofiy  and  the  will  of  an  ancestor  spoke  of  lands  both  freehold  and  copyhold  in 
Latchingdon.  Held  that  the  freehold  close  in  St*  Peter* s^  Maldo/h  did  not  pass  by 
this  devise. 

Vol.  VII.  Pp  freehold 
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1817*  freehold  and  copyhold  estates,  at  or  near  PaUptt  is 
the  same  county;  which  last-mentioned  estates  then  or 
lately  were  m  the  occupation  of  Lawrence  Parsley  and 

Pjgott.       ■■  Thomas^  widow,  with  their  appurtenances,  to 

Charles  Machay,  Esquire,  and  Robert  Makepeace^  silver- 
smith, and  their  heirs,  to  the  uses  thereinafter  expressed, 
(that  is  to  say,)  as  to,  for,  and  concerning  all  her  said 
estates  in  or  nesLV  Latchingdoriy  with  the  appurtenances,  to 
the  use  of  her  sister  Margaret^  wife  of  Alexander  Madun^ 
and  her  assigns,  for  life,  for  her  sole  benefit,  with  re- 
mainders over ;  and  as  to  all  and  singular  other  her 
said  freehold  and  copyhold  estates,  at  or  near  PalepU 
aforesaid,  then  or  late  in  the  occupation  of  Lawrence 
Parsley  and  ■  Thomas^  widow,   with  the  appur- 

tenances, to  tlie  use  of  the  testatrix's  sister  Isabella,  the 
wife  of  John  Purnellj  and  her  assigns  for  Ufe,  for  her 
sole  benefit ;  and  as  to  all  her  said  estates  before  men- 
tioned, as  well  those  at  or  near  Latchingdonf  as  those 
at  or  near  Palepit  aforesaid,  with  their  respective  ap- 
purtenances, from  and  after  the  determination  of  the 
several  estates  therein-before  limited  concerning  the 
same  respectively,  to  the  use  of  her  nephew  John  SoUey 
Piimellf  and  his  assigns  for  life;  with  remainder  to 
trustees,  in  trust  to  preserve  the  contingent  uses  and 
estates  ;  with  remainder  to  the  use  and  uses  of  all  and 
every  the  child  and  children  of  the  body  of  her  said 
nephew  John  Solley  Purnell,  and  of  the  several  and  re- 
spective heirs  of  their  body  and  bodies,  as  tenants  in 
common,  with  benefit  of  survivorship ;  and  the  testa- 
trix devised  and  bequeathed  to  her  sister,  Margaret  Ma^ 
kay,  her  heirs,  executors,  administrators,  and  assigns, 
one  moiety  of  the  residue  of  her  estates,  both  real  and 
personal;  and  the  other  moiety  thereof  she  devised 
and  bequeathed  unto  the  said  Charles  Mackay  and 
Tlobert  Makepeace,  their  heirs,  executors,  and  admi- 
nistrators,  in    trust  for  the    separate  use  and  benefit 

of 
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of  her  said  sister  Isabella  Pumelly  her  heirs,  exe-  1817. 
cutors,  administrators,  and  assigns.  The  testatrix  ^— -% — -' 
and  Mrs.  Mackay^  who  survived  her,  were  both  ^^^ 
now  dead  ;  the  Defendant  claimed  under  a  convey-  Pigott. 
ance  by  fine  from  the  devisee  in  remainder  John  Solley 
PumeU.  The  Plaintiff's  lessor  was  the  only  daugh- 
ter of  the  latter,  who  'was  the  only  son  of  Isabella 
Pumell.  It  was  proved  <m  behalf  of  the  Plaintiff  that 
Taynter-^field  lay  out  of  the  town  of  Maldon^  in  the 
road  to  Latchingdon,  beyond  all  the  houses  of  Maldon 
but  it  was  situate  in  the  parish  of  St,  Peter* s  in  Maldon. 
The  Plaintiff's  witnesses  stated  that  the  boundary  of 
Latchingdon  parish,  nearest  to  the  field  in  question, 
was  distant  from  it  three  miles  and  a  half,  the  parish 
of  Mundon  lying  between  them ;  that  the  testatrix  died 
seised  of  a  freehold  field  in  the  parish  of  Steeple^  which 
was  distant  only  two  miles  and  a  half  from  the  boundary 
of  Latchingdon^  the  parish  of  Mayland  lying  between 
them ;  that  Steeple  was  nine  miles  from  Maldon ;  that 
the  estates  at  Palepit  and  Latchingdon^  were  all  copy- 
hold, and  that  the  land  at  Steeple  and  Taynter-Jield 
were  freehold;  that  the  buildings  in  Maldon  had 
of  late  years  been  greatly  extended.  The  lessor  of 
the  Plaintiff  also  put  in  evidence  a  settlement  made 
previous  to  the  marriage  of  William  Lyon  with  the 
testatrix,  which  recited  that  John  Solley  had  in  January 
1755  devised  a  customary  messuage  called  Palepit^ 
in  the  parishes  of  Cold  Norton  and  Purleigh^  and  a 
customary  messuage  called  Goodhare^s^  with  the  lands 
both  freehold  and  copyhold,  in  the  parish  of  Latching- 
dotif  and  all  that  the  testator's  close  called  Taynter^ldy 
in  the  parish  of  St.  Peter,  Maldon,  in  the  county  of 
Essex,  in  the  occupation  of  James  Bridge,  and  all  that 
messuage  called  Gardiner's,  with  five  acres  of  land  in 
the  parish  of  Steeple,  then  in  occupation  of  Richard 
Thomas,  to  Jane  Solley  in  fee.     For  the  Defendant  it 
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181 7.  was  dq^osed)  that  Taynter-field  lay  very  near  to  the 
back  of  the  houses  of  the  principal  street  of  MaUmi 
and  that  it  was  distant  from  Laichingdon  six  miles  and 
a  half.  And  that  three  parishes,  St.  Mary  in  MaUrn^ 
MundoHj  and  Pwieigh^  intervened.  The  premises  had 
been  occupied  by  a  tenant  named  Coe^  who  bad  paid 
rent  to  the  testatrix.  It  was  urged  for  the  Defendaoc 
that  the  land  in  Steeple  satisfied  the  descripticMi  in  the 
will,  of  freehold  land  in  or  near  Laichingdon  near  Mai' 
doHi  and  that  inasmuch  as  therefore  no  necessity  r&> 
quired  such  a  forced  interpretation  as  would  include 
Taynter-field^  that  land,  which  was  not  near,  but  in 
Maldon^  would  not  pass  by  this  description.  The  jinj 
found  a  verdict  for  the  Plaintiff,  with  liberty  to  move  to 
enter  a  nonsuit. 

Onslow  Serjt.,  in  Easfe?-  term,  accordingly  obtained 
a  rule  nisi  to  set  aside  this  verdict  and  enter  a  nonsuit' 
against  which. 

Lens  and  Best^  Serjts.,  in  the  same  term,  shewed 
cause.  They  contended  that  the  present  apparent  con* 
tiguity  of  the  premises  to  Maldon,  the  buildings  d 
which  town  had  of  late  years  been  extended  to  the  land 
in  question,  so  as  almost  to  include  it  in  the  town  itself> 
was  to  be  laid  out  of  the  case ;  for  forty  years  since» 
when  the  testatrix  made  her  will,  she,  who    did  not 

reside  on  the  spot,  might  not  know  the  premises  to  be 
situate  in  any  parish  of  Maidon,  and  tlierefore  might 
well  intend  to  comprize  them  in  her  devise,  by  this 
description.  She  does  not  profess  to  state  in  what 
parish  the  land  is  situated.  As  the  principal  estate  of  the 
testatrix  was  situate  at  Latchiiigdon^  it  was  natural  that 
she  should  describe  all  the  out-lying  parcels  with  re- 
ference to  that  place. 

13*  Onslom 
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Onslow  and  CopUy  Seijts.,  in  this  term  in  support  of  18 17* 
the  rule  referred  to  Doe  on  demise  of  Harris  v.  Great- 
hed  (a),  which  they  said  was  less  strong  than  this 
case.  It  might  as  well  be  contended  that  a  devise  of  all  Pigott. 
lands  in  or  near  Hampstead  near  London^  would  in- 
clude a  messuage  in  &.  PauTs  Church-Yard.  It  ap- 
peared by  the  recited  will  of  John  SoUei/y  that  there  was 
sufficient  land,  both  freehold  ^nd  copyhold,  in  Latching^ 
don^  to  satisfy  the  whole  description  contained  in  this 
devise,  and  it  was  therefore  not  required  that  Taynter* 
Jield  should  thereby  pass  for  that  purpose.  The  title 
of  the  heir  must  consequently  prevail. 

GiBBS  C.  J.  This  was  an  ejectment  brought  for  a 
certain  close  or  closes  of  land  called  Taynter-Jieldj 
and  the  question  is,  whether  it  passed  under  the  former 
part  of  the  will  of  Mrs.  Lyon^  or  remained  undis- 
posed of,  subject  only  to  the  residuary  clause.  The 
lessor  of  the  Plaintiff  is  to  shew  that  it  passed  under  ^ 
the  former  legatory  part  of  the  will.  It  appears  from 
the  evidence,  that  these  closes  are  situate  at  least  four 
and  some  witnesses  say  six  miles  from  Latchingdony  and 
do  not  answer  the  description  of  being  near  Maldon^ 
but  are  in  Maldon.  The  first  description  of  the  pro- 
perty in  the  will,  is  "  in  or  near  Latchingdmiy^  thiij  is 
not  in,  nor  is  it  near  Latchingdon.  The  next  part  of 
the  description  states  it  to  be  near  Maldon :  but  this 
property  is  shewn  to  be  in  Maldon,  It  is  not  enough 
for  the  lessor  of  the  plaintiff  to  throw  doubt  on  the 
case,  he  must  shew  with  certainty  that  it  was  plainly 
intended  that  the  premises  should  pass :  I  cannot  say 
that  in  the  present  case  it  is  so  shewn,  and  therefore  I 
think  that  there  ought  to  be  a  nonsuit 

[a)  8  Easti  91. 

P  p  3  Dallas 
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181 7.  Dallas  J.     The  will  says,  "near  iMtchir^don;^  thfe 

"'  is  not  in  or  near  Latckingdon. 


V, 


PiQOTT.  Park  and  Burrough  Js.  concurred  in  making  the 

Rule  Absolute* 


Juneg.  GaLL    V.    CoMBER. 


TJie  vendor  of  HPHE  Plaintiff  declared  in  hidebitatus  assumpsit  in  re- 
goods  through  spect  of  divers  large  quantities  of  silk,  by  the  Plain- 
a  broker  who  tiff  delivered  to  the  Defendant,  as  the  agent  of  and  for 
has  a  commis-  the  Plaintiff,  at  the  Defendant's  request,  to  be  sold,  and 
sion  i/f/  ere-      which  were  accordingly  by  him  sold.     Upon  the  trial 

derci  cannot  c  j     j  r 

recover  the        ^^  the  cause,  at  Guildhallj  at  the  sittings  after  Easter 

price  from  the  term,  1 8 1 7,  before  Gibbs  C.  J.,  it  was  proved  that  the 

declaration  Plaintiff  had  employed  the  Defendant  to  sell  raw  silk 

upon  an  inde-  for  him  upon  a  del  a-edere  commission  of  2  ^  per  cent.* 

bttatuj  as-  ^^^  j^^  g^jj  ^j^^  gj|K    ^^^  j^^j  accordingly  charged 

jumpstt  for  .  ^^ .  ^, 

goods  by  the  the  2^  per  cent.,  tor  guaranteeing  to  the  rlamtin  the 
Plaintiff  to  the  payment  of  the  price.     Gibbs  C  3,  thought  that  this 

J  r^°  A.  i_  was  merely  a  contract  that  if  the  purchaser  did  not 
delivered  to  be  -^  *  _ 

sold,  and  by  pay,  the  Defendant  would  guarantee  the  price,  and 
him  sold.  ^^^  ^\^q  declaration  was  not  descriptive  of  that  contract, 

stating  merely  a  claim  for  the  proceeds  of  the  goods 

sold,  and  he  nonsuited  the  Plaintiff. 

Best  now  moved  to  set  aside  the  nonsuit,  and  have 
a  new  trial,  contending,  upon  the  authorities  of  the 
dictum  of  Btdler  J.  in  Grove  v.  Dubois  (a),  and  of  Bize 
V.  Dickason  (i),  (in  which  the  Court  is  reported  to  have 
confirmed  the  principle  of  the  former  case,)  that  s 
commission  del  credere  is  a  contract  in  its  nature  alto- 

(a)  I  Term  Rtp,  ii%.  (h)  1  Term  Rep.  %%$, 

gether 
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gether  distinct  from  any  other  contract  of  guaranty, 
and  that  it  was  not  necessary  to  declare  thereon  as  on 
a  guaranty,  but  that  the  action  might  be  maintained 
against  the  broker  in  the  first  instance,  without  pre- 
viously resorttng  to  the  principal  purchaser,  or  averring 
his  default :  if  a  commission  del  credere  were  a  contract 
of  guaranty,  nearly  all  commissions  del  credere  would 
be  void  for  want  of  a  note  in  writing. 


559 


I8I7. 


The  Court  gave  no  opinion  upon  this  vexata  quas- 
tio  (a),  further  than  to  observe  that  in  Bize  v.  Dickason 
the  doctrine  was  not  stated  nor  argued  on,  which  was 
asserted  in  Graoe  v.  Dubois ;  but  even  if  the  Plaintiff 
could  establish  his  point,  that  he  who  guarantees  the 
payment  for  goods  sold,  is  liable  in  the  first  instance, 
thk  declaration  would  not  8u£Gice,  for  the  contract  was 
a  contract  siu  generis^  and  the  Defendant  was  indebted, 
not,  as  it  was  here  stated,  in  consequence  of  his  having 
sold  the  goods,  but  in  consequence  of  his  having  i^eed, 
that  when  he  had  sold  them,  he  would  see  the  price 
paid  for  them,  which  was  not  the  undertaking  here 
stated;  and  they  refused  as  well  this  application,  as 
also  Besfs  prayer  for  permission  to  amend  his  decla- 
ration in  this  stage  of  the  cause. 

{a)  See  Peele  v.  Nortbcotey  antey  VII.  478W 


Pp  4 
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I817. 


June  io« 


Bird  t;.  Dale. 

n^HE  Plaintiff  declared  that  the  Defendant,  with  force 

and  arms,  &c.  to  wit,  at  Chelmsford,  seized,  took, 

and  carried  away  three  dead  hares,  and  three  baskets 

of  the  Plaintif}^  and  converted  and  disposed  of  them 

own  use.      The  Defendant  pleaded,    ist,  not 

guilty ;  2dly,  as  to  the  seizing,  taking,  and  carrying 

away  of  the  three  dead  hares,  that  before  and  at  the 

time  when,  the  Reverend  P.  Beauooir,  clerk,  was  seized 

in  fee  of  and  in  the  manor  of  Dffwnham,  and  that  the 

three  dead  hares  at  the  time  when,  &c.  were  found  in 

the  possession  and  custody  of  James  Britten,  at  a  place 

person  possess-  called  the  Ware  Farm,  within  the  manor  of  DotxmAamj 
ing  the  game 
is  or  Is  not 
unqualified. 

But  after 
such  judg- 
ment ex- 
ercised, the 
lord  or  lady 
may  take  the 
game  by  the 
hands  of 
another. 

In  trespass 
for  taking 


Before  game 
in  the  hands 
of  an  un- 
qualified 
person  can  be 
seized  within 
a  manor  for 
the  use  of  the    ^  ^Jg 
lord  or  lady  of 
the  manor, 
the  lord  or 
lady  must 
exercise  his 
or  her  judg- 
ment on  the 
specific  case, 
whether  the 


Britten  then  being  the  servant  of  the  Plaintifi^  and 
neither  the  Plaintiff  nor  Britten  at  the  time  when,  &c. 
having  lands  or  tenements,  or^ny  estate  of  inheritance, 
in  his  own  or  his  wife's  right,  of  the  clear  yearly  value 
of  100/.  or  for  term  of  life,  or  any  lease  or  leases  of  99 
years,  or  other  longer  term,  of  the  clear  yearly  value  of 
150/.  nor  either  of  them  being  heir  or  heirs  apparent 
to  an  esquire  or  other  person  of  higher  degree,  nor  the 
owner  or  owners,  or  keeper  or  keepers  of  any  forest,  park, 
chase  or  warren,  stocked  with  deer  or  conies,  for  their 
th  dT  dant  ^^  ^J^^^^r  of  their  necessary  use,  or  in  any  wise  qualified, 
justified  seiziiig  empowered,  or  authorized  by  law  to  take,  kill,  or  de- 
them  by  com-    stroy,  or  to  have  in  either  of  their  possession,  any  sort 

lord  of  the        ^^  game ;  and  that  at  the  time  when,  &c.  P.  Beauvoir 

manor,  and  for 

his  use,  within  the  manor,  the  hares  being  found  in  the  possession  of  an  unqualified 

person,  and  the  Plaintiff  traversed  the  commandi  held  that  the  command  to  be  proved, 

to  maintain  the   issue,  must  be  such  a  command  as  would  legally  authorize  the 

seizure ;    and   that  evidence   of  a   wrongful  command  would  not   maintain  the 

i«sue» 

being 
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being  so  lord  of  the  manor  of  Dawnham^  and  the  1817. 
Plaintiff  and  Britten  being  persons  not  qualifi^  to 
kill  game,  and  Britten  so  having  in  his  possession) 
within  the  manor,  those  dead  harcs»  being  of  the  game 
of  this  realm,  the  defendant  at  the  time  when,  &C.9 
as  the  servant  of  P,  Beauooir^  and  by  his  command, 
(he,  Beauooiry  then  being  such  lord  of  the  manor,)  did 
take  away  from  Britten  the  three  dead  hares,  be  oot 
being  a  person  qualified  to  kill  game,  or  then  have  the 
game  in  his  possession,  for  the  proper  use  of  P«  Beau^ 
voitf  as  was  lawful,  and  traverses  the  taking,  at  Chehns^ 
Jbrd,  or  elsewhere,  out  of  the  manor  of  Donmham* 
Secondly,  for  plea  as  to  the  seizing,  taking,  and  carry-* 
ing  away  the  baskets,  he  pleaded  as  in  the  second  plea, 
and  averred  the  taking  by  Beauvoir^s  command ;  adding, 
that  Britten  had  in  bis  possession  the  three  dead  bares 
enclosed  and  &stened  up  in  those  baskets;  and  that 
because  those  hares  were  so  fastened  up  in  (he  basket!^ 
and  could  not  be  taken  out  without  taking  and  opening 
the  same  for  that  purpose,  the  Defendant  necessarily 
took  the  baskets  for  the  purpose  of  taking  from  the 
same  those  three  dead  hares  so  fastened  up  thereio,  for 
a  aliort  time,  and  did  open  the  baskets  for  that  purpose, 
dohig  no  damage  thereto,  and  took  but  from  them  the 
hares,  and  afterwards  immediately,  ai\d  before  the 
commencement  of  this  suit,  restored  to  the  plaintiff  the 
baskets,  and  left  the  same  at  the  PlaintifTs  dwelling- 
house,  as  he  lawfully  might ;  and  traversed  the  taking 
of  the  baskets  at  Chelmsford^  or  elsewhere  out  of  the 
manor  of  Damnham,  or  otherwise  than  as  aforesaid. 
Fourthly,  as  to  taking  the  hares  and  the  baskets,  afier 
pleading  as  in  the  second  plea,  he  pleaded  that  at  the 
time  when,  8lc.  the  three  dead  hares  were  enclosed  in 
the  baskets,  and  which  baskets  and  the  hares  contained 
in  them  were  directed  to  be  carried  and  delivered  to 

certain 


Bird 
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181 T*  certain  persons  mentioned  in  certain  directions  on  the 
hares,  and  which  baskets  containing  those  dead  hares* 
enclosed  and  directed  as    aforesaid,   were    found   in 

Dale.  Britten^s  custody,  at  a  place  called  the  Ware  Famij 
yritbin  the  manor  of  Dawrihamy  Britten  then  being  the 
carrier  of  the  same,  and  not  being  a  person  qualified  by 
law  to  kill  or  then  to  have  in  his  possession  any  game; 
and  that  the  defendant  as  Beauvoir^s  servant,  and  by 
his  command,  at  the  time  when,  &c.  took  away  from 
Britten  those  three  hares,  for  Beauvoir^a  proper  use^ 
being  lord ;  but  by  reason  of  their  being  so  packed, 
enclosed,  and  sewed  up,  they  could  not  be  so  taken 
away  without  taking  them  out  of  the  baskets,  the 
Defendant,  for  that  purpose,  and  to  enable  him  to 
take  away  the  hares,  necessarily  took  the  baskets  with 
the  hares  into  his  possession  for  a  short  time,  and  until 
he  could  take  out  the  hares,  and  having  so  done,  re- 
delivered the  baskets  to  the  Plaintiff,  and  left  them  at 
his 'dwelling-house,  as  he  lawfully  might,  and  he  tra- 
versed the  taking  out  of  the  manor  of  Downham,  The 
Plaintiff  joined  issue  on  the  istplea;  and  to  each  of 
the  three  other  pleas  he  replied,  that  the  Defendant 
by  his  own  wrong,  and  not  as  the  servant  or  by  the 
command  of  P.  Beauvoir^  committed  those  trespasses. 
The  Defendant  joined  issue  on  these  traverses.  This 
cause  was  tried  at  the  Essex  Lent  assizes,  1 8 1 7,  before 
Bosanquet  Serjt.  It  was  proved  that  the  Defendant 
seized  the  hares  within  the  manor:  he  did  not  de- 
mand them  for  Mr.  Beatwoir^  nor  mention  his  name* 
It  was  admitted  by  the  Defendant's  counsel,  that  they 
could  not  prove  a  specific  authority  to  seize  those 
particular  hares,  but  they  said  they  were  prepared 
to  prove  that  the  Defendant  had,  besides  the  depu- 
tation of  the  manor,  general  directions  to  seize  all 
hares  that  were  seen  in  the  possession  of  the  plaintiff. 

14*  Bosanquet 
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Bosanquet  Seijt*  held  that  this  taking  was  an  act  done        18 17* 
in  the  execution  of  a  penal  authority,   not  the  ex-     '    ~^'  ~ 
ercise  of  a  civil  right,    and  declared  that  he  should  ^^ 

direct  the  jury,  that  unless  there  was  an  especial  direc-       Dale. 
tion  given  by  the  lord  of  the  manor  to  act  on  this  particu- 
lar occasion,  the  issue  ought  to  be  found  for  the  Plaintiii. 
No  evidence  was  actually  given  even  of  a  general  com- 
mand.  Verdict  for  the  Plaintiff,  with  105. 6d.  damages. 

Onslavc  Seijt,  had  in  £05/^  term,  181 7,  obtained  a 
rule  7iist  to  set  aside  this  verdict  and  have  a  new  trials 
against  which, 

Best  Seijt.  now  shewed  cause :  he  first  urged,  that 
at  all  events  the  Plaintiff  W6is  entitled  to  a  verdict  for 
taking  the  baskets,  which  the  statute  did  not  authorize 
game-keepers  to  seize.  [As  to  which,  the  Court  after- 
wards clearly  laid  it  down,  that  by  taking  traverse  on 
the  command,  the  Plaintiff  admitted  the  fact  alleged 
in  the  third  plea,  that  the  Defendant  necessarily  took 
the  baskets  in  order  to  examine  them  for  the  hares, 
and  restored  them  as  soon  as  possible.  And  there 
being  a  justification  as  to  that,  the  Plaintiff  could  not  ' 

recover  a  verdict  for  the  taking  the  baskets,  under  the 
issue  not  guilty ;  and  that  the  only  question  on  the  re- 
cord for  the  jury  to  try,  was  whether  the  Defendant  acted 
as  the  servant,  and  by  the  command  of  Dr.  BeauvotrJ] 
In  the  next  place,  the  Plaintiff's  counsel  contended, 

that  the  lord  of  the  manor  was  not  authorised  to  give  any 
such  command.  The  statute  (a)  is,  that  it  shall  be  law- 
ful for  any  justices  of  the  peace,  and  the  lords  and  ladies 
of  manors  within  the  said  manors,  to  take  away  any  such 
hare  or  other  game,  from  any  higler,  chapman,  inn* 

(a)  5  Ann,  c.  14.  s,  4. 

keeper, 
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^1817*  keeper,  victualler,  or  carrier,  or  other  person  or  pertcms 
not  qualified  by  the  laws  to  keep  the  same  to  their  own 
proper  use^  without  being  accountable  to  any  person  or 
persons  for  the  same."  The  authority  to  do  this  is  not 
given  to  any  gamekeeper,  or  other  person,  but  only  to 
the  lords  and  ladies  of  manors;  and  the  legi^ature 
never  intended  that  the  lord  should  delegate  this  power 
to  his  gamekeq)er,  for  the  same  section  proceeds  to 
give  to  gamekeepers  a  very  large  power,  although 
st(q)ping  far  short  of  this  power  which  is  given  to  the 
lords  and  ladies;  and  if  they  could  del^ate  that  te 
persons  in  the  condition  of  gamekeepers,  it  would 
render  the  exercise  of  this  law  intolerable*  The  statute* 
which  has  two  objects,  the  one  to  authorize  magistnttes 
in  their  counties,  and  lords  and  ladies  of  manors  within 
their  manors,  [where  their  authority  is  equivalent  to  the 
authority  of  a  justice  in  his  county,]  to  seize  game^  and 
the  oth^  to  authorize  them  to  depute  gamekeepers  to 
kill  game  for  their  use,  whose  powers  it  next  proceeds 
to  define,  and  by  that  definition  it  disaffirms  the  lord's 
power  to  del^ate  to  the  gamekeepers  any  further  au-^ 
thority.  The  statute  of  Car.  2.  (a)  enables  gamekeepers 
to  seize  engines  for  the  destruction  of  game,  but  not  to 
seize  the  game  itself.  But  if  the  law  gave  such  power 
to  the  lords  of  manors,  it  has  not  in  this  instance  been 
exercised.  No  warrant  in  writing  was  given  for  this 
purpose,  not  even  any  parol  direction :  no  evidence  of 
any  such  parol  specific  direction  was  tendered. 

Onslow  and  Pell  Seijts.,  in  support  of  the  rule,  con- 
tended that  a  general  direction  to  the  Defendant,  as  the 
servant,  and  by  the  command  of  Dr.  Beauvotry  to  take 
a]l  hares,  sufflpiently  authorized  the  Defendant  to  take 
these  hares,  under  the  statute  of  4  Ann,  c.  5. ;  and  they 


{a)  %%  &  23  Can  «•  c.  %$*  ^'  '• 

had 


Bird 
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bad  tendered  proof  that  the  Defendant  was  ganie*keeper,  1 8 1 7* 
and  that  he  had  received  general  directions  to  take  all 
game :  they  did  not  rely  upon  the  statute  Car.  2.  Dr. 
Beauvoir,  as  the  lord,  had  a  right  himself  to  seize  the  Dale. 
hares,  consequently  he  could  add  to  his  deputation  a 
general  direction  to  seize  all  hares;  for  if  a  specific 
direction  were  requisite^  it  would  necessarily  demand 
the  personal  presence  of  the  lord.  Whereas  the  statute, 
in  giving  the  like  power  to  the  ladies  of  manors,  neces^ 
sarily  contemplates  a  delegation  of  the  power ;  for  it 
cannot  be  intended  that  ladies  should  personally  exer- 
cise a  superintendance  over  the  taking  of  poachers. 
And  neither  lords  nor  ladies  can  exert  that  nightly 
vigilance  in  the  woods  which  is  necessary  for  the  detect 
tion  of  the  poachers.  Moreover,  the  form  of  the  issue 
merely  is,  whether  what  the  Defendant  did  was  done 
by  him  as  the  servant  of  Beauooh\  and  by  his  com- 
mand: if  his  command  was  insufficient,  that  was  a 
tnatter  to  be  tried  on  the  record  in  a  different  form. 
The  evidence  tendered  of  gmieral  directicms  to  the 
Defendant  ought  to  have  been  submitted  to  a  jury,  in 
order  to  try,  whether  what  he  did  was  done  by  the 
command  of  the  lord  or  not.  Whether  the  authority 
yiras  sufficient,  whether  it  was  necessary  that  it  should 
be  in  writing,  as  the  warrant  to  seize  engines  under  the 
statute  of  Car.  2.  is  required  to  be,  were  points  to  be 
raised  in  another  shape;  and  considering  the  nature 'of 
the  act  to  be  done,  and  the  species  of  property  to  be 
protected,  the  statute  of  Anne  ought  te  be  expounded 
liberally. 

GiBBS  C.  J.  This  is  an  action  of  tresspass  for  the 
seizing  of  three  hares,  4md  the  baskets  in  which  they 
were  contained.  The  Defendant  pleads  the  general 
issue,  which  is  out  of  the  6if6e,  because  the  seizure  is 
proved.     He  then  justifies  <hx  the  statute  5  Ann.  r.  14. 

5.4., 


Bird 
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1817*  s.  4,5  and  says,  he  seized  the  hares  by  command^  and 
as  the  servant  of  Dr.  Beauvoivj  the  lord  of  the  manor 
in  which  the  seizure  took  place;  and  as  to  the  baskets. 

Dale.  that  he  merely  did  that  which  was  necessary  in  order 
to  seize  the  hares,  ripped  them  open,  and  took  out  the 
hares,  and  restored  the  baskets.  The  only  question  is, 
whether  he  did  this  as  the  servant  and  by  the  command 
of  Dr.  Beatwoir  ?  It  lay  on  the  Defendant  to  prove 
this.  The  Plaintiff  proved  what  was  necessary  for  his 
case.  The  Defendant,  to  prove  his  justification,  must 
prove  such  a  command  from  Dr.  Beawooir  as  on  the 
true  construction  of  this  act  would  be  a  justification. 
The  Defendant  admits  he  could  prove  no  specific  di- 
rections from  Dr.  Beauvoir  to  do  this  act     He  could 

,  prove  a  deputation  as  gamekeeper,  and  he  could  prove 

some  general  directions  on  the  subject.  What  those 
general  directions  were,  we  do  not  know ;  but  we  do 
know,  that  he  could  prove  no  directions  to  do  the  spe- 
cific act  for  which  the  action  is  brought  The  statute 
is,  that  justices  of  the  peace  in  their  counties,  and  lords 
and  ladies  of  manors,  within  their  manors,  may  take 
away  such  hares.  They  may  do  it,  they  may  do  it  by 
themselves,  or  by  others,  but  they  must  exercise  their 
judgment  on  the  question,  in  what  case  it  is  to  be  done^ 
and  when  they  have  exercised  their  judgment  on  the 
case,  and  are  satisfied  that  the  game  is  in  the  hands  of 
an  unqualified  person,  they  may  use  the  hands  of  others 
to  take  it;  but  we  are  of  opinion  that  they  cannot 
delegate  to  others  the  jurisdiction  given  them  by  this 
act,  of  judging  whether  the  person  in  possession  of  the 
game  is,  or  is  not,  a  qualified  person.  Let  us  thea 
see,  whether  the  statute  Car.  2.,  iVhiCh  gives  the  depu- 
tation, to  gamekeepers,  authorizes  this ;  it  gives  certain 
powers  to  gamekeepers,  but  not  this  power.  The 
statute  of  Anne  does  not  give  this  power.  What  then 
is  there  to  give   it,   since  the  deputation  does  not? 

There 
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There  is  not,  in  this  case,  even  a  general  direction  to        I8I7. 


' r 


Dale. 


seize  game  in  the  hands  of  all  unqualified  persons;         j^^^^ 
though,  if  there  were  such  a  direction,  I  think  it  would  v. 

not  avail,  for  the  reason  before  given,  that  the  lord  or 
lady  cannot  delegate  the  power  of  adjudging  whether 
the  person  be  qualified  or  not.  I  therefore  hold,  that 
there  is  no  such  command  of  Dr.  Beauooir  as  would 
justify  this  act,  and  the  Defendant  stands  unjustified. 

Dallas  J.  I  cannot  agree  with  the  Defendant's 
counsel,  that  this  is  a  power  to  be  liberally  construed ; 
but  it  is  not  necessary  for  us  here  to  go  so  far,  as  to 
hold  that  a  lord  or  lady  of  a  manor  must  himself  or 
herself  personally  execute  the  power ;  but  it  suffices  to 
say,  it  is  at  least  necessary,  that  the  act  of  the  servant 
should  be  in  each  case  equivalent  to  the  actual  direction 
of  the  lord  or  lady  in  that  specific  case ;  and  as  there 
was  no  such  authority  given  in  this  case,  I  am  of  opi- 
nion the  direction  of  the  learned  Judge  was  perfectly 
right,  and  that  the  rule  must  be  discharged. 

Park  J.,  after  a  full  examination  of  the  powers 
given  to  gamekeepers,  by  the  statute  of  Car.  2.,  ex- 
pressed his  opinion,  that  the  Defendant  not  being  able 
to  prove  that  he  was  specifically  directed  by  Dr.  Beau- 
voir  to  seize  the  hares  in  question,  the  justification  was 
not  proved. 

BuRROUOH  J.  The  question  is,  whether  this  act  was 
done  by  the  command  of  Dr.  Beauooir  ?  I  am  quite 
satisfied  that  such  an  authority  might  be  given  by  Dr. 
Beatwoir ;  *  but  it  must  have  been  such  an  authority  on 
which  an  action  could  Jiave  been  brought  against  Dr. 
Beauvoir,  if  he  was  wrong : '  was  ^there,  then,  any  such 
direction  in  this  case,  upon  which  any  such  action  could 
have  been  firamed  ?    I  sec  no  evidence  of  any  such. 

For 


»  t 
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18 17.  For  these  reasons^  as  well  as  for  those  given  by  ray 

'^   t"  -^  brothers,  I  am  quite  satisfied  that  the  verdict  is  rigliff 

^.  and  that  the  rule  ought  to  be 

Dale.  Discharged. 


June  10.      Walker  and  Another,  Assignees  of  Ddnn,  a 

Bankrupt,  v.  Laing. 

A  creditor  npHIS  was  an  action  of  trover  brongbt  by  the.FIun- 
toJd  *hadl  ^'^  ^^^  ^^^  ^^  assignees  of  Dnrni,  a  bankrupt, 

promised  pay-  to  recovef  the  amount  of  two  bills  of  exchange,  drawn 
meat  by  bills  by  jQann,  the  one  for  81/.  125.  5  A  upon  J.  lAney^  the 
himself  did  o***^  for  95/.  upon  P.  Richardson.  Upon  the  trial  of 
under  a  threat    ihe  cause  at  Guildhall^  at  the  sittings  after  Easter  term, 

of  airest,  after  ^g       before  Gibbs  C.  J.,  the  facts  appeared  to  be,  that 

an  act  or 

bankruptcy  un-  the  bankrupt  was  indebted  to  the  Defendant,  who  had 

known  to  the  repeatedly  applied  to  him  for  payment ;  the  drawees 

with  the  credi-  ^^^^  indebted  to  the  bankrupt,  and  the  latter  had  long 

tor's  know-  promised  the  Defendant  bills  on  them  for  the  amount 

'h^^*  ^^'  ^^  ^^^y  owed  him.   The  Defendant  knowing  the  bankrupt 

must  stop  pay-  ^^  ^  distressed,  and  being  informed  by  him  that  be 

inent,  sign  must  shortly  stop  payment,  but  not  knowing  that  he 

debt^**  '  *fe  ^^^  committed  an  act  of  bankruptcy,  (which   he  had 

vourof  the  done,)  pressed  him  again  for  payment  of  the  debt  due 

^"^!^  °"  ^^  himself,  and  producing  the  proper  stamped  paper, 

produccd^y  ^^^^*^  ^^®  ^^y  ^^  ^^^  *^^''^  drawn  thereon,  threatened 

the  creditor.  immediately  to  arrest  him,  unless  he  would  sign  them. 

Held  that  the  DunUy  under  the  urgency  of  his  threats  of  arrest,  signed 

the  creditor  ^^e  bills,    which    the   drawees  immediately  accepted. 

could  not  For  the  Defendant  it  was  objected,   that  the  Plaintiff 

these  bUUr  °^  could  not  recover,  and  Sherwill  v.  Matthews  {a)  was 

cited. 

9 

t 

(a)  jinte,  U.  439. 

Gidbs 
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GMs  C*  J.    Thought  the  action  was  not  maintainable^        ]  8 1 7* 
and  no^isuited  the  Plaintiii.  *      '~ 

and  Another 
JBfs^^Serjt.  on  this  day  moved  for  a  rale  nisi  to  set  v* 

aside  the  nonsuit  and  have  a  new  triaL  He  distin- 
guished this  case  from  Maihew  v.  Sherwell^  because  there 
the  check  had  been  paid,  and  from  Willis  v.  Freeman  {a). 
In  Arden  v.  Waikins  (6)  the  Court  particularly  notice 
that  the  holder  of  the  bill  could  maintain  no  action, 
having  known,  when  he  took  the  biU,  that  the  person 
indorsing  was  in  a  state  of  insolvency.  Inasmuch  as 
the  Defendant  has  never  received  the  money  due  on 
the  bills,  the  assignees  can  maintain  only  trover  or  de« 
tinue  for  them ;  if  the  bills,  indeed,  had  been  paid, 
an  action  for  money  had  and  received  would  lie.  There- 
fore there  must  be  a  failure  of  justice,  if  this  action  is 
not  maintainable. 

OfBBs  C.  J.  I  wish  to  leave  this  case  entirely  to  my 
brothers,  to  decide  in  such  a  manner  as  they  think  the 
law  requires ;  but  I  will  state  my  reasons  for  my  deci- 
sion at  nisi  priusj  from  which  I  see  no  reason  now  to 
differ,  and  which  proceeded  on  grounds  which  the  coun- 
sel for  the  Plaintiff  has  not  to-day  touched  oil  in  his  argu- 
ment. It  has  been  held  as  a  consequence  of  the  statute  of 
James  (c),  that  if  a  debtor  of  a  bankrupt  has  entered  in- 
to an  undertaking  to  pay  a  debt  for  him,  it  shall  be 
good.  For  example,  if  a  bankrupt  draws  on  his  banker, 
and  the  banker  accepts  the  bill,  he  is  bound  to  pay  it, 
and  the  money  is  to  be  allowed  him  by  the  assignees. 
The  Plaintiff's  counsel  urges,  that  if  the  assignees 
may  not  recover  in  this  case,  it  will  enable  a  bank- 


(a)  1%  Bajtf  6s6.  (c)  i  Jac.  i.  c.  is.  s,  14. 

(b)  3  Emu  3^5- 

Vol.  VII.  Q  q  ^  rupt 
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181 7. 

Walker 
and  Another 

V. 

ItAOiO. 


rupt  to  dUiribute  his  property  as  he  will*  withoat  dao* 
ger  of  its  being  reached  by  bis  assigneet.  Bat  that  is 
not  so.  If  he  gives  these  bilk  to  persons  who  can  en- 
force them,  and  ought  to  enforce  them,  the  payment  of 
the  bills  stands  good ;  but  if  parties  who  ought  not  to 
have  the  benefit  of  the  biUs  play  them  off  into  the  hands 
of  innocent  indorsees,  the  assignees  may,  nevertheless, 
in  all  cases  recover  the  money  back  from  some  one. 
But  the  question  in  this  case  is,  whether  the  aas^nees 
can  bring  trover  for  theee  bills?  If  these  bills  had 
passed  into  the  hands  of  an  innocent  indorsee^  and  he 
had  received  payment  of  them,  he  could  not  have  ie« 
tained  that  money  in  opposition  to  the  better  title  of 
the  assignees;  but  there  is  no  colour  to  say  that  either 
the  bankrupt,  before  his  bankruptcy,  or  the  aasignee^ 
«fter  the  bankruptcy,  had  any  property  in  these  billa, 
which  were  mere  orders  signed  by  the  bankrupt  upon 
his  banker,  to  pay  over  the  amount  to  the  Defendant: 
they  might  have  brought  an  action  for  money  had  and 
received  against  the  Defendant,  if  it  had  been  paid. 


Dallas  J.  The  sole  point  is,  in  whom  was  vested 
the  property  of  these  bills  ?  The  paper  belonged  to 
the  Defendant.  The  stamp  was  in  like  manner  the 
property  of  the  Defendant.  The  property  of  them 
never  was  in  the  bankrupt,  nor  were  they  ever  the 
property  of  his  assignees.  I  confine  myself  to  this  form 
of  action,  which  is  trover,  and  in  which  the  Plaintifi 
never  can  recover  for  these  bills. 

Park  J.  concurred  in  opinion. 


BuRROUGH  J.  No  doubt,  the  debts  for  which  these 
bills  were  drawn  were  the  property  of  the  assignees; 
but  these  bills  never  were  the  property  of  the  bankrupt, 

13  ^Oh 
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nor,  coDseqveBtly,  the  property  of  his  aaeignees,  and        1817* 

therefore  the  nooiuit  is  riahu  \~^    ^ 

-n  1       £L   ^^       Walker 
Rule  refused,    and  Another 

Laing. 


l«MM**i 


TOUSSAINT  V.  HaETOP.  June  lo. 

^pHIS  WM  an  action  of  trespata  brought  againit  the  Where  i  ver^ 
Defendant,  who  was  mesaenger  to  the  commission-  ^^^^j^^ 
ers  of  bankrupt,  to  try  the  validity  of  a  commission  tiff,  subject  to 
which  had  Issued  against  Hoggy  the  fixtures  and  stock  ^  award,  and 
an  whose  house  the  Plaintiff  had  taken  in  eiceeution,  and  „ui^7the 
whereof  the  Defendant,  under  the  authority  of  the  Defendant 
commission,  had  subsequently  taken  possession.     The  '^^''  ^  '"^"^ 

'  «  .  ^       m      ^uent  award 

cause  was  tried  Ht  QuUdhmUy  at  the  situngs  after  7W-  of  a  verdict 
nity  term,  on  the  jth  of  July,  i8i6,  before  Gibbs  C.  J.  for  the  Dc- 
when  a  rerdict  was  found  for  the  Plaintifl^  with  130/.  judgnjent* 
damages,  subject  to  an  award  on  the  question  whether  thereon,  can- 
there  were  toy  debt  due  to  the  petitioning  creditor,  "°^  be  wp- 
competent  to  support  the  commission  against  Hogg,  so     ^^  if  ajuror 
that  the  arbitrator  should  award  before  5th  November,  be  withdrawn* 
with  power  of  enlargement*      The  costs  of  the  cause  ^^^  ","** 
were  to  abide  the  event  of  the  award,  and  the  costs  o^  award  made 
the  reference  Were  to  be  in  the  discretion  of  the  arbitra-  ^^  ^f  ^^' 
tor.     The  Defendakit  died  on  the  25  th  of  August,  and  j^^h  is  dearly 
the  arbitriitor,  after  enlarging  the  time  to  the  first  day  bad.    By 
of  Hilary  term,  made  his  award  on  the  9th  of  Decern-     'i/enterine 
ber,  finding  that  at  the  date  of  the  commission,  there  into  a  rule  of 
was  a  good  petitioning  creditor's  debt  sufficient  to  sup-  "^^^ttice  at 
port  the  commission;  and  he  awarded  that  a  verdict  ^^^^^ 
should  be  entered  for  the  Defendant,  and  that  each  party  the  Plaintiff,  it 
should  bear  his  own  costs  of  the  award.     The  Defend-  "  P^^^f  ^^ 

provide  bv  a 

anrs  attorney  thereupon  obtained  the  postea,  recording  special  stipu- 
that  "on  the  day  and  year  within  mentioned,  the  jury  hition,  that  the 

reference  shall 
not  be  defeated  by  the  death  of  one  of  the  parties  before  award  made. 

Qq  2  say 
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gay  that  the  Defendant  is  not  guilty."     And  in  Hilary 
term  he  entered  up  judgment  for  the  Defendant* 

Best  Serjt.,  in  the  same  term,  moved  to  set  aside  the 
award  and  the  judgment  entered  thereon,  upon  the 
ground  that  the  arbitrator's  authority  was  terminated 
by  the  Defendant's  death. 

Lens  Serjt.  now  shewed  cause :  he  insisted  that  tfaeve 
being  a  verdict  in  form  taken,  if  it  were  modified  by 
the  award  made  under  due  authoritv  it  was  well;  if 
not,  it  must  stand  ^»  it  was  given  at  the  trial.  The 
verdict  so  found  was  sufiici^t  to  prevent  the  suit  from 
abating  on  the  Defendant's  decease.  It  was  held  in 
Lee  V.  Lingard  (a),  and  Borraaodak  v.  Kitchener  {b)f 
that  the  verdict,  when  ^ah'fied  by  the  award,  is  sub- 
stituted, as  the  verdict  pronounced  by  the  jury,  and  is 
so  far  recorded  as  such,  that  the  party  may  enter  judg* 
ment  thereon,  without  any  special  application  to  the 
Court.  The  case  of  Potts  v.  Ward{c)y  headmittad^ 
arose  on  a  verdict. 


HuUock  Serjt,  amicus  curiie,  mentioned  a  case  of 
Bower  v.  Taylor  {d)j  recently  decidied  in  the  Court  of 
King's  Bench,  wherein  it  had  been  held,  that  under 
«uch  circpmstances  the  award  and  judgment  were  not 
vitiated  by  the  death  of  one  of  the  parties. 

Best^  in  support  of  his  rule,  urged,  that  here  the 
thing  sought  was  not  merely  to  alter  the  sum  and  re- 
duce the  damages  found,  but  to  substitute  an  entirely 


(a)  I  Eajt,  401. 

(h)  3  Bos.  ^  Pull,  244. 

(f)  X  Marsh f  366. 


(d)  Bower  v.  Taylor^  Mkb, 
T.  ^y Geo* 3. in  B.R*  post* 574««^ 

dlfierent 
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different  verdict  The  reason  for  the  authority  of  the 
case  in  this  Court  would  prevail  over  the  authority  of 
Bower  V.  Taylor.  It  was  only  by  the  statute  of  1 7  Car.  2. 
c,  8.,  that  after  verdict,  in  th&  case  of  a  death,  the  party 
caa  proceed  to  judgment  Usually  there  is  nothing  to 
be  done  after  verdict,  except  to  enter  judgment;  but 
here  the  verdict  settles  nothing,  fund  therefore  the  ver- 
dict and  award  could  not  stand,  and  the  rule  ought  to. 
be  absolute. 


TODSBAINr 

Hartop. 


GiB^  C.  J.  With  these  two  cases  operating  oxt 
each' Other,  it  is  fit  we  should  pause  before  we  decide. 
The  question  is  on  the  meaning  of  the  rule  of  reference; 
for  if  it  does  nothing  more  than  refer  the  cause,  the 
award  is  nulL  Suppose  that  the  parties  withdraw  a 
juror,  and  refer  the  cause  to  the  arbitration  of  A.  jB., 
then  the  case  has  no  reference  to  a  verdict;  and  where 
the  parties  take  a  verdict  subject  to  an  award,,  possibly 
it  may  be  contended  that  the  award  failing,  every  thing 
shall  stand  as  if  there  were  no  verdict. 


» 


BuRROUGH  J.  StiU,^if  the  authority  is  at  an  end^  the 
verdict  stands  for  the  damages  in  the  declaration,  and 
that  is  wJbat  neither  of  the  parties  ever  intended. 

Cut.  adv.  vidt. 


GiBBs  C.  J.  now  delivered  the  judgment  of  the 
Court  This  was  a  question,  whether  upon  a  verdict 
taken  at  nisi  prius^  subject  to  be  reduced  by  the  award 
of  an  arbitrator,  the  decease  of  the  Defendant  before 
award  made,  revoked  the  authority.  We  were  pressed 
by  the  authority  of  a  former  case  in  the  Court  of 
King's  Bench,  in  which  it  was  said  to  have  been  held, 
that  such  is  not  the  effect  of  the  party's  death.  My 
brothers  have  CGpsidered  it,  and  are  of  opinion  that  the 
judgment  of  tins  Court  in  the  former  case  of  Potts  v. 

/  Q  q  3  Ifard^ 
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I8I7. 


Toi»AmT 
Ha&top. 


Ward  is  oorrect.  This  decision  will  be  of  tbe  teis 
seqiience,  because  ia  future  practice^  care  will  be  talna 
that  the  rule  of  reference  shall  provide  for  this  case; 
tbe  rule,  therefore,  for  setting  aside  the  MWtd  moat  be 

Absdota. 


i8l6.  May  14. 


FowER  V.  Taylor  and  Another. 
Same  v.  Taylor. 


ONE  of  these  causes  was  re- 
plcvioy  the  other  assumpiit;  in 
the  first  a  verdict  was  taken 
for  the  Defendant)  in  the"  other 
a  verdict  for  the  PUintiflr>  In  300/. 
subject)  by  an  order  of  nisiprhu 
made  at  the  Tark  summer 
asiilzesy  18159  to  a  reference) 
with  power  to  the  arbitrator  to 
direct  whether  the  vertfcts  should 
be  entered  for  the  Plaintiff  or 
the  Defendant*  so  that  the  award 
were  made  before  tbe  4th  day 
of  Miehiulmaj  termy  or  such 
other  time  whereto  the  arbitrator 
should  enlarge  it.  After  the 
evidence  was  partly  heard»  but 
before  it  was  ended  y  or  award 
made,  on  24th  October^  Taylor 
died.  The  Arbitrators  on  3d 
Novemhtr  and  aist  Jauumry 
respectively,  enlarged  the  time 
for  making  his  aM-ard,  ultimately 
to  the  be^ning  of  Eojter  term  ; 
and  on  the  5th  February  the 
arbitititor  made  his  award,  direct- 
ing 62/.  1 6/-  rent  to  be  paid  by 
Bower  to  Taylor^  beyond  the 
Plaintiff's  demand  in  ajjumpjstt 
and  a  verdict  for  Taylor  in  the  re« 
plevinsuit.  The  Pkintiff's  attor- 
ney in  January  gave  notice  to  the 
Defendant's  attorney  not  to  pro- 
ceed in  the  reference,  on  the 
ground  thai  tbe  evidence  of  the 


parties  was  material,  which  cooU' 
not  now  be  had,  and  that  theie 
would  be  a  defect  of  mutuafity  in 
the  remedy  by  attachment,  aad 
that  the  Court  would  be  moved  to 
set  aside  the  award.  The  Plaintiff 
entered  up  judgment  in  tbeee  ac- 
tions as  of  Hilary  temHf  with  a 
suggestion  of  Taylor*!  death. 

Toppiiig^  in  EmsUr  tern  xSxSi 
obtained  a  rule  nisi  to  set  aside 
this  award,  against  which 

J9ff//9fi  shewed  cause.  When 
either  party  dies  between  verdict 
and  judgment,  his  death  shall 
net  be  alleged  for  enoTt  so  as  the 
judgment  be  entered  within  two 
years  after  the  verdict  («.) 
And  by  the  statute  of  fF»  3.  (by 
if  there  be  two  or  more  Plain- 
tiffs or  Defendants,  and  one  or 
more  of  *them  die,  if  the  cauic 
of  action  survive  to  the  aurvivbg 
Plaintiff,  or  against  the  survivii^ 
Defendant,  the  action  dull  not 
be  thereby  abated*  hut  sack 
death  being  suggested,  such 
action*shall  proceed  at  the  suit 
of  the  surviving  Plaintiff  er 
Plaintiffs  against  the  iurm^ 
ing  Defendant  or  Defiendantfr 
The  circumstance  of  the  right 
of  the   Plaintifis    to    take   oat 


{aj  1 7  Car.  a.  f.  8. 


{h)  86  9  IT.  3    c.  7- 

evcution 
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witbotit  a  previoiit  ap- 
to  the  Courti  shews  de- 
adwtijf  thit  the  awird  b  to  be 
tffitied  at  the  ^rerdict  of  the  jnrr. 
If  any  thing  more  were  necesaaiy 
to  be  done  by  the  Courtt  the 
qoettidi  might  be  different  In 
Higgins9u  t.  NesUtt  («)»  and 
Grirnej  ▼.  Naiit  {A)f  the  Court 
gave  leareto  enter  vpjudgment  im 
the  fint  initance  om  a  rerdict  re- 
duced by  an  award.  So  it  was 
held  in  Lettr,Lmgard(t)$  when  a 
verdict  is  taken  profirmd  at  the 
trial  for  a  certain  sttm»  subject 
to  the  award  of  an  arbitrator^ 
the  sum  afterwards  awarded  is 
to  be  taken  as  if  it  had  been  ori- 
ginally found  by  die  jury*  and 
the  Plaintiff'  is  endtled  to  enter 
up  judgment  ffar  the  amount^ 
without  any  application  to  the 
Court.  Lord  Kgujmif  C.  J.  there 
says,  **  A  verdict  b  taken  pra 
formd  sul^ect  to  the  award  of  the 
arbitrator )  but  after  the  arbitrator 
has  ascertained  the  sum  to  be  re* 
covered,  such  finding  is  in  the 
place  of  the  verdictyand  must  be 
considered  the  same  as  if  the  jury 
had  originally  found  so  much  tobe 
due:  and  then  all  the  same  conse- 
quences ensue.  Andagain,  ^The 
award  was  in  the  place  of  die  ver- 


dict of  the  jury.''  So  in  JforreeD*^        Bown 

Uy  thus  expresses  himself:  ^  By  Tatloh 
consent  of  die  parties  an  arbitrator"  and  Another^ . 
is  at  nisi  prius  substituted  in  the 
place  of  the  jury ;  and  where  an 
award  is  made,  die  verdict  must 
of  coarse  be  entered  so  as  to 
correspond  with  that  award  .^' 
And  in  Bmmer  v.  Chmrit^n  (e)^ 
Le  Blame  J.  said,  **  The  true 
meaning  of  the  rule  of  reference 
is,  that  the  parties  consent  that 
the  arbitrator  shall  mould  'the 
verdict  which  has  been  taken ; 
and  dut  the  verdict  so  moulded 
by  him,  shall  be  taken  to  be  the 
verdict  which  die  jury  should 
have  found.''  So»  in  Premtiee  v. 
RjftdiJ),  Mansfield  C.  J.  says, 
*<  It  is  urged  that  this  is  the  find- 
ing of  the  jury,  but  diat  is  mere 
form.  It  is  in  substance  dn 
agreement  between  the  parties. 
The  jury  have  in  fact  90  concern 
with  the  matter.  The  amount 
is  fixed  by  the  counsel  in  the 


cause. 


»» 


Ty^'if^  endeavoured  to  sup^- 
port  hisapplicatioOf  but 

The    Court   discharged    the 
rule. 


(*)  1  Jhu  &  Pull.  97. 
{h)  Aid.  4^ 
{c)  I  £a3i,40i' 


{i)  3  Bos.  t5*  Puli  344. 
(/>  Ante,  I.  ijfi. 


Rogers  o.  Stanton*.  i%\i.junei\. 

ROGERS   sued   out   a  writ     thereon^  bn^  my  issue-  ever  was  But  if  a 

against  Sianimtf  and   dedared     joined    therein.       There    were  strangec  to  the 

cause  becomo 
by  rule  of  Court  ptrty  to  t  reference  nade  in  the  caoie  before  any  jery  is  sworn,  .and 
ifi  after  the  award  nsde,  bot  before  judgment,  one  of  the  parties  to  the  cause  die,  though 
the  canse  abate,  the  role  of  Court  is  not  defunct  as  to  the  stranger;  but  an  atuchmcnt 
shall  go  thereon,  for  non-performance  of  the  award. 

An  ezecetor  may  have,  without  scire  facias ,  or  other  process  of  revivor,  an  attadiment 
for  non-performance  of  an  award  made  in  his  testator's  cause  in  his  lifetime  in  Csfoor  of 
the  testator. 

Q  q  4^  accoimts 
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Stantor. 


aecounts  mibaudng  between  Ro» 
gerj  and  Baddeljt  between  Stan- 
ton  and  Baddelyt  and  between 
Rogers  and  Stantont  neither 
Itogers  "DOC  Stanton  sued  Bad- 
deljf  but  BaJdefy  became  party 
to  a  judge's  ordery  entitled  in  tbit 
cause  of  Rogers  v.  Stanton^  for 
refecring  all  mattevs  in  difierence 
between  the  three  parties.  There 
were  no  bonds  of  arbitration. 
The  arbitrator  awarded*  that 
BadJelj  should  pay  Stanton  %%ol. 
and  74/.  costs.  Before  any  judg- 
ment was  entered  upon  the 
award*  Stanton  died.  Bntt^  the 
executor  of  Stanton^  came  to 
Baddefy  attended  by  the  attor- 
ney in  this  cause,  and  applied 
for  payment  without  success. 
Butt  had  not  obtained  probate* 
nor  did  he  exhibit  the  De. 
fendant's  wiU  to  Baddefy*  On^ 
s!vw  Serjt«f  in  Trimtyti&rai  1816* 
on  behalf  of  Butt  the  executor  of 
Stanton^  without  any  process  to 
revive  the  cause*  moved  in  this 
cause  for  a  rule  that  service  of 
the  award  at  Baddelj^s  dwelling 
house*  should  be  guod  service 
in  order  to  ground  thereon  an 
attachment*  upon  an  affidavit  of 
belief  that  Baddely  kept  out  of 
the  way  to  avoid  a  personal  de- 
mand of  payment;  and  that 
rule  being  made  absolute*  he* 
on  a  sub8eq;uent  day  obtained  a 
rule  nisi  for  an  attachment 
against  Baddelj  for  a  contempt 
of  the  rule  of  this  Court  where- 
by the  cause  stood  referred*  in- 
curred by  his  not  having  paid 
the  money  in  pursuance  of  the 
award. 

Copley  Seijt.  now  shewed 
cause.  He  first  insisted*  that  by 
the  death  of  Stanton  the  action 
was  abated;  the  action  being 
abated,  every  executory  rule  of 
the  Court*  for  a  thii^  to  be 
done  in  future  in  the  cause*  was 


gonewidiit;  they  purported  1^ 
be*  and  ia  tShct  were*  ordert 
for  regulating  the  course  of  tkn 
suit ;  they  had  no  other  power; 
and  when  that- suit  no  longer 
existed*  it  could  be  no  longer 
regulated.  AU  prooeednft  in 
that  cause  then  dropped  to  the 
ground.  The  Court  owed  iu 
whole  jurisdiction  in  this  matter 
to  the  existence  of  this  amies 
for  an  order  of  the  Couit  made 
upon  individuals*  who  were  not 
suiton*  would  be  wholly  inopt- 
rative ;  the  breach  of  an  agree- 
ment made  in  this  coint»  but  not 
made  in  a  causey  wookl  not 
be  a  contempt  of  the  Court* 
Nothing  was  better  settled  than 
the  maxim*  that  consent  cannot 
give  jurisdiction.  Secondly*  he 
nrged  that  Baddefyf  even  if  he 
were  so  ht  bound  by  the  award 
that  anactioncouldbe  maintained 
thereon  against  him*  which  he  ad- 
mitted would  be  the  effect  of  the 
submission*  considered  as  a  con- 
tract between  the  patties*  yet  he 
was  guilty  of  no  contempt.  It  did 
not  lie  within  the  knowledge  of 
Baddely  that  Butt  waa  the  De- 
fendant's executor ;  he  had  ob- 
tained no  probate.  The  person 
who  had  been  attorney  for  Stan- 
ton,  and  who  joined  in  the  ap- 
plication for  payment*  had  ceased 
to  be  attorney  in  the  cause ;  for 
when  the  cause  abatedf  his  war- 
rant was  at  an  end;  and  he 
therefore  was  not  authorized  to 
demand  the  money.  The  Court 
in  this  instance  derived  no  juris- 
diction ftom  the  statute  of  9  & 
10  /T.  3.  r.  15.;  for  this  was  not 
a  submission  pursuant  to  that 
statute.  Moreover*  there  was 
neither  verdict  nor  ii^^locutory 
judgment  in  this  case,  conse- 
quently the  Defendant  was  not 
aided  either  by  the  statote  of 
1 7  Grr.  9k  c,  8.  or  by  the  sutute  of 

S  &  9  /r. 
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^^9/^.3.  r.  II.  J.6.      Butt 

could  not  subttitate  the  arbi- 
trator's award  either  for  a  Ter- 
ilicty  or  for  an  interlocutory  jtidg- 
menty  so  at  to  bring  the  case 
within  either  of  those  statutes. 
Further^  if  Butt  could  in  any 
jDanner  avail  himself  of  the 
former  proceedings  in  this  caoset 
at  least  he  must,  before  he  could 
come  into  this  Court  as  a  party 
to  the  suit)  proceed '  by  /ff'rr 
Jaciajt  which  he  had  not  done. 
Even  if  a  judgment  had  been  en- 
teted  on  the  award  before  the 
Defendant's  deaths  his  executor 
must  have  revived  it  by  scire 
Jaciaj9  before  he  could  reap  the 
fruit  of  that  judgment.  Afof 
tiorit  where  the  suit  had 
abated  before  judgment*  some 
process  to  revive  it  was  necessary. 

OfuloWf  in  support  of  his  nit, 


urged>  that  the  award  being  made 
before  the  death  of  the  partyt 
upon  his  decease  all  his  rights 
vested  in  the  executor.  If  the 
executor  had  not  sufficiently 
shewn  his  authority,  yet  the 
attorney  in  the  cause  was  autho- 
rized by  his  warrant  to  denumd 
payment.  Further,  it  was  sworn 
that  when  the  executor  applied 
for  payment,  BmUefy  prombed 
to  pay  him. 

GiEBS  C.  J.  I  do  not  see  any 
reason  why  the  executor  should 
not  have  this  remedy.  The 
award  is,  that  Mr.  Buiddelj  shall 
pay  to  the  Defendant,  h^  exe- 
cutors or  administriton^  the 
awarded  sum.  He  has  under- 
taken that  he  wiU  perform  the 
award* 

Rule  absolute. 


ROGDEftS 

Stantok. 


Harmar  and  Another^  Assignees  of  Edward 
Davis  v.  Gilbert  Davis. 


n^HIS  wns  an    action  brought  by  the  assignees  of  If  the  as- 

Edward  Davis  a  bankrupt^  against  his  brother  the  "5"«^  ^  * 
Defendant,  for  goods  sold  and  delivered,  and  money  the  petitioning 
lent,   and   on  the  other   usual   money   counts.     The  creditor  for 
Plaintiffs  delivered  a  bill  of  particulars,  in  which  they  ^"Jj^pt', 
confined  themselves  to  the  sum  of  624/.  15;.,  being  one  which  he  has 

moiety  of  the  money  which  the  Defendant  had  received  V^  1°^®  *"*. 
"^  ^  hands,  aca- 

dentally  shew 

that,  on  a  statement  of  accounts  between  the  Defendant  and  the  bankrupt,  the  balance 

due  from  the  latter  is  less  than  sufficient  to  sustain  the  commission,  the  Defendant 

nevertheless  is  estopped  from  taking  advantage  of  that  fact  to  defeat  the  action,  by 

his  affidavit  of  debt,  made  to  support  the  commission. 

for 
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Habmar 

and  Another 

V. 

Davis. 


fca  the  bftnkmpl'ft  me,  from  the  keeper  ofa  lottery  offi«e|» 
as  the  pFoceedft  of  one  eighth  part  of  a  lottery  ticket 
which  had  been  purchased  jointly  by  thehaokraptand  a- 
person  named  Riiler ;  and  annexed  to  the  particular  a 
declaration  that  **  the  Plaintifis  did  not  know  or  believr 
that  the  bankrupt  was  indebted  to  the  Defimdant  ia 
any  snm  of  mon^  whatever,  or  that  he  had  any  counter* 
demand  against  the  bankrupt,  or  against  the  PlaiBli& 
as  his  assignees,  and  therefore  they  could  not  give  any. 
creditor  account"    The  Defendant  gave  notice  of  dis* 
puting  the  commission  of  bankmpt,  whidi  had  bee»^ 
obtained  on  bis  own  petldon,  supported  by  an  affidavit 
that  the  bankrupt  was  indebted  to  ham  in  3032. 2s.  2A. 
Upon  die  trial  of  the  cause  at  the  QUmeesier  q)ring 
assizes  1817,  before  PariJ.  the  Plaintifis  proved  a. 
payment  of  224I.  i$s.  to  have  been  made  by  the  bank*- 
rupt  to  the  Defendant,  in  contemplation  of  bankruptcy^ 
The  Defendant  proved  that  the  sum  which  he  had  re- 
ceived for  the  lottery  ticket,  he  had  instantly  paid  over 
to  his  brother;  so  that  that  demand  did  not  subsist,  and 
inasmuch  as  the  sum  established  by  the  Plaintifis  to 
be  due  from  himself  to  them,  would,  if  set  off,  and 
deducted  from   the  debt  of  303^  2S.  ad,  on  which 
the  commission  issued,  reduce  the  debt  due  from  the 
bankrupt  to  himself  to  ^SL  75.  2d.  a  sum  insufficient  to 
support  the  commission,  the  Defendant  contended  that 
the    Plaintifis    had    destroyed   their   own    case,    and 
bad  shewn  that  the  commission  was  invalid,  and  that 
they  had  no  title  on  which  they  could  recover:  the 
Defendant  also  contended,  that  the  declaration  of  the 
Plaintifl^  annexed  to  their  particular,  that  no  debt  oc 
counter  demand  was  due  from  the   bankrupt  to  the 
Defendant,  was  a  denial  of  the  petitioning  creditor's 
debt,  and  a  repudiation  of  the  commission ;  but  this 
point  Bbma  Serjt,  on  the  discussion  before  the  Court 

abov^ 


IK  THB  Frmr*SEvsirni  Yiar  qw  OEOROE  IIL  aj^ 

ftbove^  abandoned.  The  Plaintiffiiy  od  the  other  handL  1817. 
contended^  that  the  Defendant  was  estopped  by  hi* 
own  a£Sdavit  of  debt,  from  now  denying  the*  amount 
thereof  to  be  303/.  2s*  2d.  The  jury  found  a  verdict 
for  the  Plaintiffi  for  224L  9s.  6d.  subject  to  the  opinion 
of  the  Court. 

Bhnet  in  Easter  term  had  obtained  a  rule  niii  to 
set  aside  this  yerdict  and  enter  a  ncmsuit^ 

Lem  Serjt,  in  this  term  shewed  cause,  urging  that 
it  did  not  lie  in  the  mouth  of  the  petitioning  creditor 
to  contest  the  amount  of  the  very  debt  oa  which  he 
himself  had  petitioned;  it  was,  with  relation  to  him,  a 
good  petitioning  creditor's  debt  by  estoppel,  and  he 
could  not  impugn  that,  which,  under  the  direction  of 
the  bankrupt  acts,  he  had  sworn  to,  however  the  com* 
mission  might  be  void  as  to  others.  He  could  not 
make  any  use  of  that  fact  in  this  action,  nor  defeat  the 
claim  of  the  assignees  by  withdrawing  himself  from  the 
character  of  petitioning  creditor. 

Blossei,  in  support  of  his  rule^  urged,  that  when  the 
Plaintiffs  by  their  action  cut  down  the  debts  due  to 
the  Defendant  as  petitioning  creditor,  the  commission 
cannot  be  then  supported.  The  Plainti&  destroy  their 
own  right  to  recover^  If  a  party  who  sets  up  an  estop* 
pel,  afterwards  gives  evidence  which  is  contrary  to  the 
estoppel,  the  jury  are  not  bound  to  find  according  to 
the  tttoppel.  The  fair  meaning  of  the  affidavits  is^ 
that  when  the  accounts  are  balanced,  the  bankrupt  is 
indebted  to  the  Defendant  in  a  balance  of  100'/.  and 
upwards.  If  so,  this  sum  of  224/1 5^.  6d.  must  neces- 
sarily have  been  taken  into  that  account:  it  is  no  where 
stated  in  the  depositions,  that  this  sum  was  not  con« 

sidered 
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aidered  in  the  account  between  the  parties.     The  jxary 


under  this  act  of  6eo»  2.  ought  to  ascertain  the  balance^ 
Md  Another  ^^  ^^  ^^^  cannot  find  more  than  792.  to  have  been- 
V*  due  to  the  Defendant,  and  therefore  the  Plainti£&  strike 


Davis 


awaj  the  commission  from  under  themselves. 

TAe  Court  were  of  opinion  that  the  amount  of 
the  petitioning  creditor's  debt  could  not  be  disputed 
in  an  action  brought -against  the  petitioning  creditor^ 
by  the  assignees  deriving  title  under  the  commission 
which  the  Defendant  himself  had  sued  out  It  was  not 
competent  to  the  petitioning  creditor  to  controvert 
this  affidavit  of  debt,  which  he  had  made  under  the  di- 
rections  of  the  statute. 

Rule  diachaiged^ 

This  event  of  the  cause  precluded  a  question  that 
had  been  raised  respecUng  the  costs  of  contesting  tbet 
bankruptcy. 


June  14.         Powell  v.  Graham,  Executor  of  Graham. 

A  promise        HTHE  Plaintiff  declared  in  her  first  count  on   anr 

made  upon  indebitatus  assumpsit  for  wages  or  salary  due  to  her 

crood  consider-  /.  •  /•      1  •  i  •  3 

ation  by  a  tes-   "^"*  ^"^  testator,  for  her  service .  as  nis  servant ;  and 

tator,  that  his 

executor  shall  payy  is  a  sufficient  consideration  for  an  action  in  ajjumfjtt  against 

the  executor. 

And  in  such  action^  it  is  neither  necessary  to  aver  assets. 

Nor  a  promise  by  the  executor ;   by  three^  Burrougb  J.  dissentiente* 

On  a  count  averring  an  account  stated  by  the  Defendant  of  monies  due  from,  him 

as  executor)  the  judgment  shall  be  de  bonis  testatoru. 
It  may  be  therefore  joined  with  counts  on  promises  of  the  testator. 

averred 
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averred  a  promise  by  the  testator  to  paj,  but 
shewed  no  breach.  The  four  next  counts  were  the 
usual  money  counts,  ailing  that  the  testator  was  in- 
debted,  and  that  the  testator  promised  to  pay,  and 
shewed  a  breach  in  the  nonpayment  either  by  the 
testator  in  his  lifetime,  or  by  the  Defendant,  executor 
as  aforesaid,  since  his  decease^  not  averring  assets* 
The  Plaintiff*  further  declared,  that  in  the  testator's 
life-time^  in  consideration  that  the  Plaintiff  at  the  tes- 
tator's request,  would  enter,  (as  she  stated  it  in  the  sixth 

• 

count,)  and  (as  she  averred  in  the  seventh  count)  had 
entered,  into  his  service,  as  a  nurse  and  housekeeper, 
and  would  continue  to  serve  him  as  such,  until  his 
death,  at  certain  wages,  to  wit  2o/.  per  annum;  the 
testator  undertook,  that  his  executors  should  after  his 
decease  pay,  as  such  his  executors,  to  the  Plaintiff  a 
certain  sum,  to  wit,  20L  and  she  averred  her  service 
and  continuance  therein  to  his  death,  and  notice  after 
his  death  to  the  Defendant  as  executor,  and  that  by 
reason  of  the  premises,  the  Defendant  became  liable 
as  executor  to  pay  the  Plaintiff  that  sum,  and  in  con- 
sideration thereof  promised  to  pay  whenever  he  the 
Defendant,  executor  as  aforesaid,  should  be  requested. 
In  the  eighth  count  the  Plaintiff  averred  that  in  the 
testator's  life-time,  in  consideration  that  she  was  in  his 
service,  and  would  be  therein  at  the  time  of  his  de- 
cease, the  testator  promised  her,  that  his  executor  should 
in  a  reasonable  time  after  the  testator's  decease,  pay,  as 
such  his  executor,  a  certain  sum  besides  her  wages,  and 
she  averred  that  she  was  in  the  testator's  service  at  his 
death,  and  notice  after  his  death  to  the  Defendant, 
whereby,  and  by  a  reasonable  time  being  elapsed,  the 
Defendant  became  liable,  as  executor,  to  pay,  not  aver- 
ring any  promise  of  the  executor  made  in  consideration 
of  that  liability.  In  the  ninth  count  she  stated  that  the 
Defendant,'  as  executor  as  aforesaid,  after  the  testator's 

death 
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death  accounted  with  the  Plaintiff  of  monies  from  the  De*. 
fendant  as  executor  to  the  Plaintiff  due^  and  was  fimnd 
indebted,  and  the  Defendant  as  executor,  in  considen^ 
tion  thereof,  promised  to  pay  the  last  mentioned  mooejr» 
and  avers  that  the  Defendant^  executor  as  aforesaid% 
hath  not  paid,  although  the  Defendant  as  exemior, 
was  requested.  The  Defendant  demurred,  and  assigned 
for  causes,  that  the  several  counts  and  the  causes  of 
action  therein  mentioned  were  miqoined,  inasmuch  as 
the  last  count  stated  a  contract  and  cause  of  action  not 
arising  till  after  the  testator's  death,  although  the  seve- 
ral other  counts  were  on  contracts  with  the  testator. 
The  Plaiintiff  joined  in  demurr^. 


Thb  case  was  twice  spoken  to  in  Easter  tern,  bj 
Vaughan  Seijt  in  support  of  the  demurrer,  who  on 
both  occasions  was  requested  to  postpone  the  condo- 
^sion  of  his  argument  that  the  Defendant's  counsel  might 
more  fully  consider  how  the  7th,  8th,  9th,  and  xoth 
counts  were  affected  by  the  doctrine  held  in  Bonn  v. 
Hughes,  {a) 


Vaughan  in  support  of  the  demurrer,  contended; 
first,  that  the  joinder  of  the  8th  count  with  the  pre- 
ceding  counts  was  a  misjoinder  of  action,  because,  as 
he  assumed,  upon  the  8th  count  the  executor  would 
be  chargeable  de  bonis  praprtis  and  not  de  bonis  tcstatoris. 
For  this  proposition  he  cixedi'Bose  v.  Bolder  (J),  which 
he  supposed  to  over-rule  Secar  v.  Atkinson  {c\  and  he 
distinguished  this  case  from  Pcmley  v.  Newton  (d)  by 
the  difference  which  exists  between  a  Plaintiff  exe- 
cutor and  a  Defendant  executor,  the  effect  of  which 
distinction  was  recognized  by  the  Court  in  the  case  of 


(«)  7  Term  Rep.  350.  Ji.  7  £ro. 
Pari.  Cat,  jjio. 
(6)  1  H.  ML  Z08. 


(0  I  H.  BL  lofl. 
{d)  Antei  FL  453. 
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Ord  V.  Fermick  (a) ;  Elwei  y.  MocaUoe  (6),  which  was 
cited  in  Secar  v.  Atkinson^  was  in  like  manner  the  case  of 
a  Plaintiff  executor.    Ellis  ▼•  Bamen  (c)  would  be  cited 
by  the  Plaintiff,  but  it  was  prcdsdiy  similar  to  &icar  1^ 
Atkinson.  Secondly,  the  8th  count,  considered  by  itself 
was  defective^     Brigden  v.  Parkes  {d)  also  shews  that 
there  is  a  misjoinder  here.  It  was  necessary  here^  at  least 
to  aver  that  the  Defendant  had  assets,  and  that  the 
Defendant,  in  consideration  of  having  assets,  promised 
to  pay,  as  was  done  in  Let  v.  Muggridge  (^),  without 
which  averments,  that  actioli  could  not  have  been  sup- 
ported (/)•    In  the  actions  for  Iq^acies  which  the  Courts 
for  some  time  entertained,  there  was  uniformly  an  aver- 
ment of  assets,  as  in  Hawkes  v.  Saunders  (g),  and  in 
Atkins  V.  HiU  (A).     In  Rann  v.  Hugkes  there  is  an 
averment  that  the  Defendant,  being  liable^  promised* 
In  Deeks  v.  Strutty  the  last  case  decided   upon  the 
question  of  suing  for  legacies  in  the  common  law  Courts, 
there  was  an  averment  of  assets,  and  of  the  Defendant's 
consequent  liability,  and  a  promise  to  pay.     At  least 
it  must  be  necessary  to  aver  either  the  posssession  of 
assets,  or  an  express  promise  of  the  testator,  if  not  both, 
He  referred  to  the  authorities  collected  in  the  first  part  of 
a  note  in  Corytan  v.  Litkeiye  (f ),  not  adverting  to  the 
correction,   which  subsequent  decisions  had  impelled 
the  learned  editor  to  subjoin  in  the  latter  part  of  the 
same  note. 


1817. 


Best  Serjt.,  contrdy  contended  that  there  was  no  mis- 
joinder, because  the  Defendant,  upon  his  account  stated 


(a)  4  Eojtf  X04. 

(b)  Cit.  in  z  H,  Bl.  104.  and 
in  Jenkifu  v.  Plumtf  i  SM,  408. 

(r)  Forrejtf  98  or  198. 
(J)  %  Bos.  li  PulL  444. 
\e)  jinte,  V.  36. 
(/)  I  Salk.  ao8. 


(^)  Cowf.  389. 

[hi)  Cowp.  384. 

(i)  %  Wms.  Saund,  117.  e, 
written  before  the  decision  in 
Ord  V.  Fewwickf  and  others  of 
that  class. 

of 
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of  monies  due  from  him   as  executor,   was  liable  di 
bonis  tesUitoriSf  and  not  de  boms  praprits :  for  this  pro- 
position Ellis  V.  Bowerij   and  Secar  ▼•  Atkinson  were 
directly  in  point*    And  he  cited  Judin  v.  Samuel  (a\  and 
Patodick  v.  Lyon  {c)j  as  establishing,  that  if  either  count 
in  the  declaration  were  good,  there  being  no  misjoind^, 
the  Plaintiff  was  entitled  to  judgment  on  that  count. 
The  cases  of  actions  for  legacies  were  long  since  explod- 
ed, but  while  they  were  recognized,  there  was  a  reason 
for  an  averment  of  assets  in  these  cases,  which  does  not 
exist  here,  namely,  that  until  all  the  debts  are  paid,  die 
executor  is  not  warranted  in  paying  legacies;  and  the 
averment  there,  consequently,  was  not  an  averment  of 
assets  generally,  but  of  assets  beyond  what  sufficed  to 
pay  all  the  debts.     The  same  distinction  made  an  ex- 
press promise  in  those  cases  necessary.      But  it  has 
never  been  necessary  for  a  creditor  of  the  deceased  to 
aver  assets;  for  the  Plaintiff  cannot  know  whether  the 
executor  has  assets  or  not,  the  want  of  assets  is  to  be 
set  up  by  the  executor  as  matter  of  defence.    The  8th 
count  is  good,  for  it  shews  a  good  cause  of  action;  viz. 
a  good  consideration  moving  to  the  testator,  and  a  pro- 
mise made  by  him  thereon,  and  an  averment  that  the 
executor,  in  consideration  thereof  became  liable :  Lee  v. 
Muggeridge  is  irrelevant     Brigden  v.  Partes  was  de- 
cided upon  the  ground  that  the  Defendant  is  not  sfated 
to  have  accounted  " as  executor" though  he  is  styled  by 
the  addition  "  executor  as  aforesaid.*'     Rann  v.  Hughes 
is  not  applicable  to  this  case. 


G1BB8  C.  J.  We  are  all  of  opinion  that  there  is  no 
misjoinder ;  but  on  the  first  point  my  brother  Burrough 
differs  from  the  rest  of  the  Court.  This  action  is 
brought  by  the  Plaintiff  against  the  representative  of 


(/;)   X  Netfv.Rep,  43. 


(*)   11  JSojt,  s^S- 


the 
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the  deceased,  upon  a  promise  by  the  deceased  that  his 
representative  shall  pay  so  mudi  money  to  the  Plain- 
tiff: if  the  representative  does  not  pay  that  money,  it  is 
no  breach  of  any  promise  of  the  rejM'esentative:  but  it 
is  a  breach  of  the  promise  of  the  deceased.     If  the  de- 
ceased has  left  assets,  the  representative  is  bound  to 
apply  them  in  satis&ction  of  the  testator's  engagements. 
If  the  representative  will  not  pay,  what  is  .^e  remedy  ? 
How  can  the  person  to  whom  the  promise  is  made,  pos- 
sibly recover  the  money,  but  by  bringing  an  action 
against  the  executor,  and  therein  treating  this  as  a  debt 
completely  due  to  her  on  the  promise  of  the  t^ator, 
and  stating  that  the  executor  is  bound  to  pay  her  out  of 
the  assets?      What  is  the  consequence?     If  the  Der 
fendant  has  no  assets,  he  may  plead  it,  and  the  Plaintiff 
can  have  judgment  de  bonis  quando.     If  she  cannot  have 
this  action,  she  is  completely  without  remedy,   unless 
the  executor  chooses  voluntarily  to  pay  her.     If  the  De- 
fendant has  no  assets,  I  am  of  opinion  that  that  &ct  ought 
to  come,  as  matter  of  defence,  friHn  him,  and  therefore  that 
the  Plaintiff  may  recover  on  the  8th  count.    Supposing 
that  count  to  be  bad,  the  Plaintiff  is  entitled  to  judgment 
on  all  the  other  counts,  for  is  there  any  misjoinder  ? 
In  all  of  them  the  Defendant  is  charged  either  on  the 
promise  of  the  testator,  or  on  a  promise  made  by  the 
Defendant  as  executon    A  count  on  a  promise  made  by 
the  Defendant  as  executor  has  no  force  further  to  charge 
the  Defendant,  than  a  count  on  a  promise  of  the  testa- 
tor.     In  several  cases  the  Defendant  has  been  charged 
as  promising  as  executor,  and  yet  he  has  been   held 
liable  de  bonis  propriis ;  but  that  is,  because  in  those 
cases,  the  nature  of  the  debt  has  been  such,  as  necessa- 
rily made  the  Defendant  liable  de  bonis  propriis.     For 
example,    where  there  has  been  a  count  against  him 
for  money  had  and  received  by  him  as  executor,  if  he 
receives  the  money,  he  must  be  personally  liable.     So% 
Vol.  VII.  R  r  of 


1817. 


Powell 

v. 
Grajham. 
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of  money  lent.  So,  of  money  due  on  an  acoouBt  il^ 
But  this  propoeition  mutt  be  confined  to  the  CMt  of  ■ 
account  stated  of  money  received  by  htmaelf  penenlr. 
If  this  distinction  be  attended  to»  it  preeenrea  all  h 
cases  from  the  charge  of  inoonaiateni^.  Every  cm 
though  apparently  discrepant,  may  be  reconcM  ii 
this  mode ;  and  therefore  I  am  of  opinion  thit  that  ii 
no  misjoinder  here,  and  that  neither  ci  the  cont^ 
separately,  is  liable  to  the  demurrer. 


Park  J.  TIte  rule  has  been  well  laid  down  by  oj 
Lord  Chief  Justice,  and  the  question  is,  wfaeclicr  the 
same  plea  can  be  pleaded  to  all  theoe  counts,  and  tk 
same  judgment  given  on  all.  If  money  were  Joit  ts 
an  executor  himself  even  though  it  were  to  be  employ- 
ed for  purposes  of  the  testator,  yet  the  loan  is  msde  to 
the  executor  himself;  and  thus  are  reconciled  the  jad|g^ 
nients  given  in  this  Court  by  a  very  learned  psnoo  in 
two  cases  of  Secar  v.  Atkinson  and  Rose  v.  Samier.  Tk 
justice  of  the  case  is  with  the  Plaintifi^  And  I  concur  a 
the  judgment  given  by  my  Lord  Chief  Justice. 

BuRROUGH  J.  A  promise  made  by  a  testator  that 
his  executor  shall  pay,  is  not  primd  facie  binding  on  tbe 
executor :  in  order  to  make  it  binding  on  him  at  al^  i 
is  necessary  to  go  further,  and  to  shew  that  he  has  tk 
means  of  paying.  This  was  so  held  in  a  case  of  ffS* 
liamsonv.  Losk^  in  1774,  in  the  Court  of  King^a  Beodi; 
and  the  case  of  PerroU  v.  Austin  (a)  was  there  dtcdi 
wherein  the  Court  say,  <^  if  one  covenant  that  bis  ex^ 
cutors  shall  pay  10/.,  debt  lies  not  against  his  executor." 
Williamson  v.  Losh  was  an  action  on  a  note  in  writii^ 
given  by  the  testator,  promising  that  his  exeeuMv 
should  pay  his  niece  jooiL ;  and  the  impressKm  y»H>4f  on 


{a)  Cro,  BL  ijs. 


die 
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the  bar  was,  tbat  but  for  the  express  averment  of  assets, 
the  executor  would  not  Iiave  been  liable.  I  have  above 
aaid,  that  no  action  lay  against  the  executor,  on  the 
promise  of  the  testator ;  and  how  should  it  ?  for  it  is 
only  in  consequence  of  the  assets  coming  to  hand,  that 
the  executor  is  liable  to  disburse.  This  was  so  thought 
by  the  pleader  who  drew  the  declaration  in  Leey.  Jdug^ 
geridge :  he  has  made  an  averment  of  assets,  framed 
according  to  the  declaration  in  Williamson  v.  Ijosh. 
It  is  said  that  the  Plaintiff  is  aided  by  the  averment, 
tbat  the  Defendant,  as  executor,  became  liable  to  pay : 
that  is  an  averment  of  a  mere  consequence  of  law,  and 
does  not  assist  him.  If  this  cause  were  tried,  it  would 
be  incumbent  qn  the  Plaintiff  to  shew  that  the  De- 
fendant had  assets,  or  he  could  not  recover ;  for  here 
the  debt  was  not  complete  in  the  testator's  time :  in  the 
other  cases  the  debt  is  complete  before  the  action  is 
brought,  I  therefore  diflfer  from  the  rest  of  the  Court 
in  thinking  this  count  is  bad,  but  the  judgment  upon 
the  other  counts  must  be  for  the  Plaintiff,  (a) 

[a)  Dalloj   J.   WW    absent  this   day    in    consequencence   of 
iadbpoution. 
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Graham, 


Donne  v.  Marsh. 


Jum  1 6* 


T)ROCESS  was  served  on  the  Defendant,  returnable      Where  a 
on  the  morrow  of  the  Ascension^  in  Easter  term.  Defendant 
being  the  i6th  of  May.      On  the  same  or  the  next  day  J^eto^'lJad, 
a  declaration  was  filed  de  bene  esse^  and  a  rule  to  plead  and  failed  to 

plead  within 
the  time  given,  no  subsequent  rule  to  plead  is  necessary*  previous  to  the  Plaintiif'i 
signing  judgmtnt  for  want  of  a  plea. 

And  thaty  although  the  time  to  plead  expires  in  the  preceding  term,  and  thf 
Plaintiff  do  not  sign  judgment  till  the  subsequent  tenn. 

R  r  2  was 


without  giving  any  rule  to  plead  as  of  ! 
Pell  Seijt.  on  a  former  day  in  this  term 
to  set  aside  this  judgment  with  costs,  for 
which  he  contended  consisted  in  the  want 
plead,  for  which  position  he  relied  on  7 
Cfimf}{a)y  and  Impejfs  Pracfire{b\  and  he  en< 
distinguish  this  case  from  Towers  v.  I^owell 
there  a  rule  to  plead  had  at  one  period- bee 

Besi  Serjt.  shewed  cause  instanter :  he  i 
V.  mikes  (r),  cited  and  recognized  in  Towe 
ii9>  deciding,  that  where  the  Defendant  h 
time  to  plead,  it  is  unnecessary  to  serve 
signing  judgment  with  a  rule  to  plead  ;  ar 
Shedden  ((/},  wherein  the  Court  recognised  t 
though  they  held  that  it  did  not  extend 
where  a  mere  summons  for  time  to  plesu 
out,  witliout  any  order  being  made  thereon. 

The  Court  on  this  day  recognised  the  j 
the  decision  in   Ttnoers  v.  Powell,    and   he] 
rule  to  plead  was  necessary  under  the   circ 
but  they  relieved  the  Defendant  on    an 
merits,  and  payment  of  costs. 


(a)  Barnesi  a43-  (0  i  H,Bi.  87. 
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StAPLETON  "v.  MaCBAR.  (a)  June  tj. 

TTHE  Plaintiff  had  obtained  a  judgment  for  52/.  los.  The  Court 

in  an  action  pn  a  bill  of  exchange,  which  was  af-  J^^  ^^^ 

firmed  in  error,  whereon  a  writ  of  capias  ad  satisfacien-  bankrupt  who 

dhm  issued,  returnable  in  eight  days  of  St.  Hilary^  and  ***  ^^ 

it  was  returned  non  est  inventus.     The  Plaintiff  after-  signature  of 

wards  sued  out  a  scire  facias^  and  an  alias  scire  facias^  the  bankrupt's 

returnable  on  the  morrow  of  the  Ascension,  the  1 6th  ^J^^^^  °y 

,  .                  .  his  creditors 

of  May.     A  commission  of  bankrupt  had  issued  against  and  the  com- 

the  Defendant  on  the  I'xXii  of  January^  and  his  certi-  raiwioners^and' 

/?     .              ..,,,.         J.              J    ,                 .    .  thetiineofthe 

ncate  was  signed  by  his  creditors  and  the  commissioners  allowance  of 

on  the  31st  of  March^  and  was  allowed  by  the  Lord  the  certificate 

Chancellor  on  the  qd  of  June :  the  rule  on  the  scire  5j       zf"^^ 

,                                                           CI    •      I     1  Chancellor. 

facias  expired  on  the  20th  of  May.     Best  Serjt.  had  SembUf  that: 

obtained  a  rule  nisi  to  enter  an  exoneretur  on  the  bail-  a  bankrupt's 

piece,  upon  the  ground  that  the  bail  were  discharged  fV      \^ 

by  the  bankruptcy  and  certificate.     Against  which,  don  back  to 

•  any  earlier 

Vaughan  Seijt  now  shewed  cause,  contending  that  ^£^,,1 

the  certificate  must  take  effect,  not  irom  the  date  of  the  Chancellor^t. 

allowance    by  the  creditors   and  commissioners,    but  ^k^^ance 
fi-om  the  date  of  the  allowance  by  the  Lord  ChanceUor^ 
until  which  last,  it  was,  to  many  intents,  an  imperfect 
instrument.. 

Besty  in  support  of  his  rul^.  It  is  not  the  certificate 
that  discharges  the  bankrupt  from  his  liability,  but  the 
conformity  to  the  bankrupt  laws,  of  which  the  certi- 

[a)  Dallas  J.  was  absent  this  day  in  consequence  of  in- 
disposition* 

R  r  3  ficate 


soo 
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Macbar. 


■■  1 


1 1 


ficate  is  only  evidence,  and  when  the  bank 
tained  that  evidence,  he  may  come  to  tl 
take  advantage  of  his  conformity.  The  i 
commissioners  signed  the  certifi<:ate  beft 
facias  was  returnable.  But  even  if  this  i 
the  certificate  relates  back,  when  signed.  1 
Goodbehfre{a)hoTdHardwickef  ChanceUoi 
operative  Force  of  the  certificate  arises  froa 
of  the  creditors :  the  reason  of  the  allow 
Chancellor,  is  to  prevent  surprize,  and  is 
tion  subsequent,  if  you  make  it  a  conditior 
the  certificate  is  confirmedr^.it  has  its  eflR 
beginning.*'  Lawrence  J.  expresses  the  » 
in  Harris  v.  James,  {b)  He  says,  ^^  it  is  the 
to  the  statutes  which  gives  the  discharge,  < 
certificate  is  only  the  evidence."  The  qu< 
fore  is,  whether  the  Ck>urt  are  to  look  to  tl 
at  the  moment  of  its  allowance,  or  at  th 
which  it  relates.  He  referred  to  the  lang 
act  The  authority  of  Lord  Hardwicke  h 
equal  to  the  authority  of  the  loose  case  c 
Gibbett.  (c) 


I  • 


I  ■ 


GiBBS  C.  J.  This  is  not  a  question  npc 
perty  of  the  bankrupt's,  but  on  the  prc^rie 
ing  relief  from  a  proceeding  against  the  bai 
ther  a  question  respecting  the  person  of  thi 
nor  respecting  the  efiects  of  the  bankrupt, 
tion  whether  the  bail,  who  by  the  letter  of 
tract  are  liable,  shall  be  discharged.  In  t 
Walker  v.  Gibbett  the  action  was  brought  ir 
eertificate  signed  in  i  ^66^  the  debt  proved  ii 
certificate  allowed  early  in  1 768,  and  the  ju 


(a)   I  Atk,  77. 
\b)   9  East,  86. 


{c)  %  fTm.  Bl. 
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the  scire  faciag  against  the  bail  was  dated  the  4th  of 
June  1768.  The  hail  brought  error,  and  the  Oburt 
held  that  the  allowance  of  the  certificate  has  no  rela* 
lion  back ;  and  that  until  it  was  allowed  by  the  Chan* 
odlor,  it  was  nothing.  It  is  a  matter  of  indulgence 
whether  the  bail  shall  be  relieved  or  not;  and  the 
(mly  ground  on  which  the  Court  relieve  the  bail,  is, 
that  at  the  time  when  you  proceed  against  the  bail,  the 
principal  is  discharged,  but  here,  at  the  time  that  the 
Plaintiff  obtained  judgment  against  the  bail,  nothing 
hindered  Xkfe  Plaintiff  from  pursuing  the  principal. 
If  what  my  Brother  Best  has  last  stated  were  confirmed 
on  an  accurate  investigation  of  the  case,  that  we  were 
running  in  opposition  to  a  determination  of  Lord  Hard- 
wickcf  I  should  much  hesitate,  before  I  came  to  this  de- 
but Lord  Hardmcke^  was  looking  at  another 


cision, 


c^eration  of  the  law.  Th^  question  here  is,  of  relieving 
the  bail.  The  rule  is,  that  bail,  fixed  by  a  regular 
judgment,  shall  not  be  relieved,  unless  the  bankrupt 
was,  at  the  time  when  they  were  fixed,  in  such  a  situa- 
tion that  he  could  not  be  sued.  Their  relief,  up  to  the 
time  when  the  scire  facias  is  returnable,  is  matter  of 
right :  their  relief  for  eight  days  afterwards  is  matter 
of  indulgence;-  but  there  is  no  instance  where  relief  has 
been  given  on  the  ground  that  before  the  bail  were 
dxed,  the  bankrupt  had  conformed.  As  no  such  case 
has  been  found,  1  am  clear  the  bail  are  not  entitled 
to  relief!. 


1817. 

Staplbton 

Maobai» 


Park  J.  T  am  clearly  of  opinion  on  this  point,  and 
why  the  decision  to  which,  those  eminent  persons  Gctdd 
and  Blackstone  Js.  came  in  1 773^  should  be  called  a  loose 
decision,  I  cannot  conceive,  only  because  Lord  Hard' 
wickej  upon  a  different  point  of  the  bankrupt  law,  was  of 
a  different  opinion. 


Rr  4 


Bur- 


59:2 
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BuRROUOH  J.  I  have  looked  into  the  law  of  thtf 
case^  and  am  iiilly  of  opinion  the  bail  are  not  entided 
to  relief.  There  is  the  bankrupt's  oath  to  be  taka, 
which  ia  a  very  material  part,  and  the  ChanoeUor^s 
allowance  operates  upon  the  whole.  It  is  therefoe  a 
plain  consequence  from  the  statute  5  Geo.  3.  cy^ 
which  requires  that  oath,  that  the  bail  are  not  eotiikd 
to  this  relief. 

Rule  discharged  without  cods. 


June  17. 


Farquuar  V.  Farley. 


Where  the    H^HIS  was  an  action  brought  on  the  non-perform- 

pur   a8«r  at  ^^^^  ^j  ^  QQ^xx2i^i  airainst  the  Defendant,  who  had 

an  auction  of  ... 

a  reversionary    exposed  to  sale  by  auction  a  reversionary  interest  in 

interest  m  certain  bank  stock,  which  the  Plaintiff  had  contracted 
upon  failure  of  ^  purchase,  upon  the  terms,  (amongst  others,}  that  he 
the  vendor  to     should  pay  down  a  deposit  of  20  per  cent.,  and  sign  an 

h  d"^*  *ver«i  *g^^"^^'*^  ^^^  payment  of  the  remainder  on  having  t 
back  the  de-  good  title.  The  Plaintiff  had  been  declared  the  high- 
posit  in  an  ^g^  bidder,  and  had  paid  a  deposit  of  248/.  into  the 
the  aucdone'er,  ^^^^^  ©f  the  auctioneers,  Messrs.  Hoggart  and  PAiilipi; 
held  that  he  whom,  after  four  years,  the  title  not  being  satisfactoiilj 
thde^"^^^er  deduced,  he  sued  for  principal  and  interest,  and  le- 
interest  on  the  Covered  the  principal  only.  He  now  averred  in  his 
deposit  m  an  declaration  against  the  Defendant,  as  a  special  damage, 
the  vendor  ^he  payment  of  240/.  deposit,  and  that  by  reason  of  a 
for  not  com-     good  title  not  having  been  made,  he  had  lost  the  inte- 

contra^t,"nder  ^^^  *"^  benefit  of  the  deposit  for  four  years  and  thirty- 
an  averment  of  two  da}rs,  and  had  paid  10/.  for  investigating  the  tides 

special  da- 
mage in  the  PlaintifTs  losing,  hj  reason  of  the  non-performance,  the  interest  and 
benefit  cf  his  money. 

and 
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and  20/.  for  the  costs  of  suing  the  auctioneers.  The 
Defendant  suffered  judgment  by  default,  and  upon  the 
execution  of  a  writ  of  enquiry  in  London^  the  secondary 
held,  first,  that  the  Plainti^  could  not  recover  interest 
on  248/.  the  extent  of  his  deposit  allied  being  only 
240/.;  but,  secondly,. it  being  proved  that  the  Plaintiff 
had  declared  for  this  same  interest  in  his  action  against 
the  auctioneers,  the  secondary  held,  that  thougti  ha. 
had  not  therein  recovered  it,  yet  as  he  had  in  that 
cause  declared  for  it,  he  could  not  now  recover  it  in 
this  action,  and  the  jury  did  not  give  the  interest 

PeU  Serjt.  on  a  former  day  had  obtained  a  rule  nisi 
to  set  aside  this  inquisition,  and  execute  a  new  writ  of 
enquiry,  against  which 

Blosset  Serjt  now  shewed  cause.  Although  judg- 
ment by  default  admits  the  cause  of  action  (a),  yet  all 
special  damage  laid,  being  mere  matter  of  aggravation, 
must  be  expressly  proved.  The  Plaintiff  is  not  entitled  to 
this  interest  as  a  special  damage  for  this  money  being 
detained  by  the  auctioneer,  first,  on  principle,  secondly* 
*on  two  cases ;  first,  the  auctioneer  is  a  mere  stakeholder, 
he  holds  the  deposit  neither  for  the  one  party  nor  the 
other ;  but  he  holds  it  until  it  appears  whether  a  good 
title  be  made  out  or  not.  The  auctioneer  has  the  use 
of  the  money.  The  vendor  has  no  use  of  the  moqey. 
Burrough  v.  Skinner  (6),  Edwards  v.  Ilodding.  [c)  If 
an  action  will  not  lie  against  the  vendor  for  the  princi- 
pal, unless  the  auctioneer  has  paid  it  over  to  him,  it 
cannot  lie  against  him  for  the  interest.  The  Plaintiff 
has  made  his  election  to  sue  the  auctioneer  for  this  very 
interest,  and  has  thereby  declared  that  he  looked  to 


59^ 

I8I7. 

FARQUIfAR 

Farley, 


(a)  East  India  Company  v. 
Glover 9  I  Sir.  612.  DeGaiUon 
V.  VAigky  I  Bos  Iff  Pull.  368. 


ih)  s  Burr,  2639. 
c)     Jnta,  V.   815. 
Mars  hi  377. 


and  I 
the 
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the  auctioneer  ms  a  depositary  for  hia  use ;  after  thsj^ 
he  cannot  sue  the  principal  for  it. 

PeU  maintained  his  application  on  the  groond  tbit 
in  an  action  on  a  contract  which  was  broken  bytbe 
Defendant,  it  was  open  to  the  PlaintiflP  to  shew  the 
different  sorts  of  damage  which  he  had  sustained  by 
reason  of  the  non-perfonhance  of  the  contract  For 
the  Defendant  it  had  been  argnedy  that  if  the  Fhindf 
were  entititled  to  interest  at  all,  he  must  be  endded 
to  recover  it  against  the  auctioneer,  because  he  had  had 
the  money.  But  the  auctioneer  widi  morQ  reason  bad 
urged,  that  if  the  Plaintiff  was  entitled  to  interest  at 
all,  it  must  be  to  recover  it  froia  the  principal. 

GiBBS  C.  J.  This  is  an  action  against  the  vendor 
of  an  estate,  who  acted  through  an  auctioneer ;  and  the 
single  question  is,  whether  the  PIainti£^  on  this  declar* 
ation,  be  entitled  to  recover  what  he  has  lost  of  interest 
on  his  deposit,  in  the  shape  of  damages.  It  is  certainlf 
laid  down  in  many  modem  cases,  that  if  money  be  lent 
or  money  received,  without  a  precise  time  stipulated  for 
the  repayment,  interest  cannot  be  recovered,  unless 
there  subsist  a  specific  contract  for  it.  Here  the  Plain* 
tiff,  knowing  that  the  money  was  paid  to  the  auctioneer, 
to  be  held  merely  as  a  stake,  subject  to  be  instantly  paid 
over  on  performance  of'  the  contract  at  any  time^ 
could  not  recover  interest  against  him,  unless  under 
particular  circumstances.  I^indeed,  it  had  appeared  that 
the  auctioneer  had  actually  made  interest  of  the  money, 
it  might  have  been  a  question,  whether  that  interest 
might  not  be  recovered  against  the  auctioneer.  Bot 
here  is  a  contract,  that  20  per  cent,  shall  be  paid  in  part 
of  the  purchase  money,  as  a  deposit,  and  that  the  resi- 
due shall  be  paid  on  the  purchaser  having  a  good  title. 
The  Plaintiff  sues,  and  alleges  as  a  part  of  the  damage, 

which 
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Irhich  he  says  he  has  sustained,  that  he  has  lost,  from 
the  time  when  the  contract  ought  to  have  been  com- 
pleted, the  use  of  the  sum  which  he  had  deposited  to- 
wards his  performance  of  the  contract.  There  was  a 
case  tried  before  Lord  EUenborough  C.  J.  hardly  dis- 
tinguishable from  the  present  De  Bemales  v.  Wood,  (a) 
« That  was  an  action  in  which  the  Plaintiff  recovered 
back  a  deposit  from  the  auctioneer  himself;  so  it  went 
even  further  than  I  should  have  thought  it  necessary 
to  carry  the  law  in  the  present  case.  In  many  cases 
it  has  been  held,  that  on  the  mere  fact  of  one  man 
having  in  his  hands  the  money  which  belongs  to  another, 
interest  is  recoverable.  I  am  aware  that  that  was  a 
case  against  the  aucticmeer,  and  that  on  the  principles 
laid  down,  an  auctioneer  generally  is  not  liable  for 
interest,  but  he  may  by  his  conduct  render  himself 
liable.  E,  g.  if,  when  the  title  ought  to  be  made  out, 
the  auctioneer  was  called  on  to  pay  over,  and  refused^ 
he  might  be  liable  from  that  time.  I  only  throw  out 
this,  that  we  may  not  appear  to  impugn  a  case  in  the 
Court  of  King's  Bench,  of  which  the  circumstances  do 
not  appear.  I  therefore  think  that  in  the  present  case, 
the  Plaintiff  is  entitled  upon  this  declaration  to  recover* 


1817. 


Park.  J.  The  taw  has  been  laid  down  that  on  a 
mere  loan  of  money,  or  a  mere  money  transaction, 
interest  is  not  a  necessary  consequence.  T^is  has  been 
so  held  in  many  cases,  and  very  recently  in  Calton  v. 
Bragg{b)j  which  was  tried  before  Lord  EUenborough  only 
two  terms  before  this  case,  and  that  case  was  never 
afterwards  moved  in  the  court  of  King's  Bench. 


»■■» 


BuRROUGH  J.  This  case  leaves  Calton  v,  Bragg  (i) 
wholly  untouched,  and  proceeds  on  the  grounds  men- 
tioned in  the  first  count,  which,  if  I  had  read,  I  should 


(a)  3  Campb.  ajS* 


(Jf)  1$  Eaji,  aa3. 


not, 
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not,  even  as  counsel^  have  alluded  to  the  csae  of  Caf^ 

ton  V.  Bragg,  {a) 

Rule  Absolute  for  a  new  writ  of  enquiry* 

(a)  Dallas  J.  was  abtent  in  consequence  of  indisposition. 


June  19. 

Wderethe 
attorney  for 
the  grantor  of 
an  annuity  at 
the  time  of  the 
paytnent  of 
the  purchase 
money  takes 
and  keeps  an 
unreasonable 
part  thereof 
for  the  ex- 
pences  of  the 
deedy  this  is 
not  a  ground 
on  which  the 
Court  will  set 
aside  the 
annuity. 


Mootham  v.  How. 

JDEST  Serjt  moved  to  set  aside  an  annuity  of  72L 
per  ann.  granted  in  1806,  on  the  ground  that 
at  the  time  of  executing  the  deeds  350/.  was  put  on 
a  table,  and  that  when  the  grantor  was  about  to 
take  it  up,  MoorCf  who  was  the  attorney  for  her  only, 
said  that  she  must  pay  him  50/.  for  his  expences,.  and 
he  deducted  that  amount  from  the  sum  then  lying 
there,  and  paid  her  only  the  residue :  he  cited  ex  parte 
Marwell  (a)  for  an  instance  of  relief  in  a  transaction 
as  stale  as  this,  and  there  too  the  parties  were  dead, 
here  they  were  living. 

Per  Curiam.  The  question  depends  wholly  on  the 
retainer:  if  this  person  had  been  the  attorney  of  the 
grantee,  to  be  sure  he  must  have  accounted ;  but  where 
he  is  the  attorney  for  the  grantor  it  is  different*  The 
Defendant  must  mix  Moorein  interest  with  the  grantee: 
if  it  is  agreed  that  the  grantor  is  to  pay  the  expences, 
and  she  chuses  to  employ  Moore  as  her  attorney ;  the 
grantee  must  not  suffer  for  that.  Under  these  circum- 
stances I  think  the  Court  ought  not  to  grant  the  rule. 
The  time  of  the  statute  of  limitations,  too,  is  passed, 
and  that  gives  them  a  quietus. 


The  rest  of  the  Court  concurred  in 


Refusing  a  Rule. 


(a)  %£ajh  85. 
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Blenktnsop  r.  Clayton.  j^^  ^^' 

1 N  this  action  the  Plaintiff  declared  for  horses  and  if  a  purchaser 
goods  sold  and  delivered,  and  for  the  keep  of  a  of  goods  drawi 
horse  sold  to  the  Defendant      Upon  the  trial  of  the  ahUlimr^ver  * 
cause,  at  the  York  Spring  Assizes,   181 7,  before  TFood  the  hand  of 
B.,  the  Plaintiff  proved  that  he  had  sent  his  servant  with  thevendm-,  and 
a  horse  to  a  fair  to  sell  it,  and  that  the  Defendant,  see-  money  into 
ing  the  horse,  followed  it  into  a  stable^  offered  45/.  for  his  own  pocket, 

it,  and  said  he  should  in  half  an  hour  have  a  stall  m  ^™?  *?  ^ 
^  ^  north  of 

his  stable  vacant  to  receive  it.     The  Plaintiff's  servant  England  la 
agreed  to  accept  the  sum  named,  and  taking  a  shilling  ^]^  ^ 
in  his  hand,  drew  the  edge  of  it  across  the  palm  of  the  bargain,  thi/ 
Defendant's  hand,  and  replaced  the  shilling  in  his  own  ia  not  a  part 

pocket,  which  the  witnesses  called  striking  off  the  bar-  P*yj"^"'  ^^>th- 
^  .  ^  in  the  ittatute 

gain.      The  Defendant  afterwards  brought  a  chapman  of  fi-Audt. 

to  the  stable,  and  stating  to  him  that  he  had  bought  the      Where  a 
horse,    offered  to  sell  it  to  him  at  a  profit  of  5/.  which  hMowitrarted 
the   other,   discovering  a  supposed  unsoundness,   de-  for  the  pur- 
clined ;  in  consequence  of  which  discovery,  the  Defend-  ^^^  of  goods, 
ant  returned  to  the  Plaintiff's  stable^  and  declined  his  ^^n  ^j^^^^^  ^ 
purchase.     Tlic  Plaintiff  contended,  ist,  that  the  act  of  his  own, 
striking  off  the  bargain,  as  above  described,  bound  the  ^  ^^  ~? 
contract  so  as  to  satisfy  the  statute  of  frauds;  2dly,  that  deliwy  to 
the  Defendant's  declaration  that   he  had  bought  the  ***«n^>  »•  a 
horse,  and  his  attempt  to  re-sell  it,  was  evidence  that  the  jury, 
the  sale  and  delivery  were  complete,  and  entitled  the 
Plaintiff  to  recover.     Wood  B.  reserved  the  points,  sub- 
ject whereto  the  jury  found  a  verdict  for  the  Plaintiff. 

HuUock  Seijt,  in  Easter  term,  had  obtained  a  rule 
nisi  to  set  aside  this  verdict  and  enter  a  nonsuit,  against 
which 

Copley 


Blkkkinsop 
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1817*  Cofiy  Seijt  now  shewed  cause.       He  contended, 

first,  that  the  act  called  the  striking  off  the  bargain, 
which  was  a  term  well  understood  in  the  North  of 
Clayton.  England,  was  such  a  part  payment  as  complied  witli 
the  statute  of  frauds.  It  was  not  invalidated  by  the  mo- 
ney being  instantly  returned  to  the  seller  with  tk 
consent  of  the  buyer.  [But  the  whole  Court  doied 
that  there  was  ever  any  payment  or  transfer  of  tk 
shilling,  even  for  a  moment.]  Next,  if  a  purchsser 
treats  the  property  as  his  own,  that  proves  a  sufficient 
delivery,  as  was  held  by  Lord  Kenyan  C.  J.  in  the  cax 
of  the  sole  of  a  stack  of  hay,  Cfiaplin  v.  Bcgen  (a> 
wherein  the  Defendant  had  resold  a  part  of  il,  though 
he  afterwards  refused  to  permit  the  second  purchaser  to 
take  it  In  JElmore  v.  Si(me  (6),  there  was  no  actosl 
delivery.  The  Defendant  cannot  resort  to  the  statute 
of  frauds,  afier  he  has  by  bis  own  act  acknowled^^  the 
purchase.     Searle  v.  Reeves,  (c) 

HuUockf  in  support  of  his  rule,  denied  that  then 
was  in  this  case  any  part  payment,  or  any  constructiTe 
delivery. 

GiBBS  C.  J.,  interposing,  relieved  him.  The  Court  do 
not  go  all  the  way  with  the  Defendant  on  all  his  pointi. 
but  the  Court  is  embarrassed  by  (^serving  that  it  was  not 
left  to  the  jury  to  find  whether  there  was  any  delivery  or 
not ;  and  on  the  first  trial  of  the  case  of  CAapiin  v. 
Rogers  the  jury  found  there  was  an  acceptance  of  the 
hay,  and  on  the  second  trial  they  found  that  it  had 
been  delivered ;  and  we  are  far  from  saying  that  we  do 
not  coincide  with  the  learned  baron  who  tried  the  cause 
in  his  direction,  but  we  think  it  ought  to  be  left  to  the 
jury,  to  find  whether  this  was  or  was  not  a  delivery; 

{a)  I  Eajtf  19a.  (c)  %  Ejp.  I/.  P.  Caj.  598. 

{h)  Ante^  I.  458. 

'3  therefore 
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therefore  there  must  be  a  new  trial.  This  is  very  dif- 
ferent from  the  case  of  the  haystack,  for  there  nothing 
more  could  be  done  to  confer  a  possession* 

Dallas  J.  The  only  question  here  b,  whether  some- 
thing else  remained  to  be  done;  upon  that  point  I  have 
an  opinion,  but  it  is  unnecessary  here  to  disclose  it,  and 
I  carefully  abstain  from  stating  what  it  is. 

The  Court,  altering  the  form  of  the  rule,  made  it 
absolute  for  a  new  trial. 
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buenkiksop 
Clayton. 


Emmet  and  Another  v.  John  Butleb,  Thomas     June  19. 
Butler,  Beecroft,  Norris,  and  Bradley. 

nPHIS  was  an  action  for  goods  sold  and  delivered  to  where  three 

the  five  Defendants,  to  which  the  Defendants  John  ^^  five  joint 

Butler,  Thomas  BidUr,  and  Beecroft,  pleaded,  that  after  ^\^^^  ^^ 

the  Stat  49  G.  3.  (a),  to  ^^  alter  and  amend  the  law  relat-  after  the  pro- 

iag  to  bankrupts,"  and  after  the  making  of  the  alleged  ™^  ^     . 

promises,  and  after  the  aliened  causes  of  action  had  ac-  tfae7  became 

crued,  they  became  bankrupts,  and  a  commission  issued,  *^^'^?^!  *"^ 

under  which  they  were  duly  declared  bankrupts ;  that  proved  their 

the  plaintiffs  proved  under  their  commission,  as  a  debt  ^^^  ^^  the 

due  from  them  the  three  Defendants,  the  same  debt  for  ^^  elect^'to 

which  this  action  was  brought,  and  thereby  made  their  uke  the  be- 

election  to  take  the  benefit  of  the  commission.     TTie  n«fit  thereof, 
Plaintifis  traversed  their  haying  proved  under  the  com-  joined  on  the 

proof  under 
the  commitnon,  a  question  irising  whether  the  other  two  Defendants  had  con- 
tinued partner!  to  the  time  of  the  contracty  though  the  evidence  on  the  issue  on  the 
bankrupt's  pica  b  for  theoo,  they  are  not  entitled  to  a  verdict  in  the  midst  of  the 
cause  that  they  may  be  called  as  witnesses  for  the  other  Defendants. 
Especially  if  the  Defendants  call  witnesses. 


(«)  C  isi.    I 


mission. 


eco 


CASES  IN  TRINITY  TERM 


I8I7. 


Emmbt 
Butler. 


mission.  Norris  and  Bradley  pleaded  the  general  issue. 
At  the  trial  of  this  cause  before  Wood  B*  at  the  HoA 
Z^n/ assizes,  18 17,  it  appeared  that  the  Pliuntiffsbad 
in  Febmary  1809  received  an  order  to  erect  certain 
engines  for  the  Colder  Iron  and  Coal  (^mpanyy  wheran 
the  Defendants  had  been  partners,  and  which  order  the 
Plaintifis  had  executed,  partly  in  June  1 809,  and  pardj 
in  August  and  November  i8io«  The  Defendants  Norm 
and  Bradley  contended  that  they  were  not  liable,  ibr 
that  their  partnership  had  been  dissolved  before  tbe 
causes  of  action  arose.  To  prove  that  all  tbe  Defod- 
ants  jointly  contracted,  the  Plaintiffs  oflered  in  evideaa 
a  deed  of  nine  parts,  dated  1 1  th  August  1 8 1  o,  wherebjit 
was  recited  that  Srm/th  had  purchased  in  fee  certain  Teiss 
of  coal  and  iron  ore,  and  had  wrought  them  in  ptit- 
nership  with  the  Butlers  and  Beecrqft  g  and  that  hnir 
ley  and  Norris  had  afterwards  agreed  to  become 
partners  with  them,  each  in  one-eighth;  and  that  bjr 
deeds  of  23d  November  1 805  Smyth  had  conveyed  in 
fee  to  a  trustee  for  Bradley  and  Norrisj  two*eighths;  dut 
T.  Butler  and  Crashaw  had  agreed  to  purchase  tbe 
shares  of  Smythj  Bradley^  and  Norris ,-  and  the  two  Btit- 
lerSf  Beecrqft^  and  Crashaw  had .  agreed  thcnceibrth  to 
be  partners  in  proportions  specified,  and  to  execute  a 
partnership  deed ;  and  that  the  legal  interest  of  the  pre- 
mises was  in  Smythj  Bradley^  and  Norris  /  and  the  par- 
ties had  agreed  that  it  should  be  conveyed  to  Dickifh 
son  as  a  trustee;  and  that  inasmuch  as  no  conveyance 
had  been  made  to  the  Butlers  and  Beecrqfi^  their  shares 
also  would  pass  by  such  conveyance.  Then,  in  consider- 
ation of  the  premises,  Smythj  Bradley^  and  Norris  con- 
vey^,  and  the  Butlers^  Beecrq/lj  and  Crashaw  con6nned 
to  Dickinson  the  premises  in  fee,  to  the  use  of  the  seve» 
ral  intended  partners  in  the  stipulated  proportions, 
tliey  also  conveyed  to  him  all  their  stock  and  personal 
effects  in  trust  for  the  new  partners  in  the  like  propor- 
tions.    For  the  two  Defendants  Norris  and  Bradleyj  a 

deed 
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deed  wa^  put  in  evidence,  dated  28th  April  1805^  be*  ^  ISlJ* 
tweea  Bradley  and  Norris  of  the  one  part,  and  T. 
Butler  and  Crqshmp  of  the  other  part,  whereby  it  was 
covenanted  that  Bradley  and  Nohris  should  sufficiently 
convey,  to  T.  Butler  and  Crashaw  all  their  interest  in 
the  iron  works,  and  in  the  implements;  and  Butler 
and  Crashaw  agreed  to  pay  6ooo/.  by  installments,  an4 
proper  conveyances  were  to  be  prepared  and  tendered 
to  Bradley  and  Norris  for  execution,  and  a  proper 
mortgage  was  to  be  made  to  them  for  securing  the  pur- 
chase-money, before  June  then  next,  and  an  engage- 
ment to  indemnify  Bradley  and  Norris  against  the  debts 
of  the  Colder  Iron  Company.  The  Plaintifis,  however^  . 
proved  that  it  was  not  till  September  or  October  18 10, 
that  Bradley  and  Norris  ceased  to  take  an  active  con- 
cern in  the  business  of  the  colliery.  It  appeared  that 
Butler  and  Crashaw  carried  on  trade  with  Befcrqft  fronv 
1809  to  18 12  in  perfect  solvency,  and  the  Plainti^.  ^ 
never  applied  to  Notris  and  Bradley  for  the  debt  till  28th 
December  1 8 1 5.  The  Defendants  proved  that  the  deed  of 
28th  Aptil  1 809  was  communicated  to  the  Plaintifis,  and 
relied  on  their  long  acquiescence  as  a  proof  that  they 
knew  the  partnership  was  dissolved.  The  proceedings 
iinder  the  commission  of  bankrupt  were  produced,  under 
which  the  Plaintiffs  proved  a  debt  of  1200/.  under  the 
title  of  Messrs.  Smithy  Bradley^  and  Norris^  debtors  t0 
Emimt^  and  the  Plaintifis  admitted  it  was  this  debt.  This 
the  learned  Baron  thought  .proved  the  issue  of  the  De- 
fendants the  Butlers  and  Beecrqftj  and  that  this  special 
plea  must  be  found  for  those  three  Defendants.  Hul* 
lock  Serjt.  then  prayed,  on  behalf  of  the  Defendants 
Norris  and  Bradley^  that  a  verdict  for  th^  defendants 
Butlers  and  Beecrqfi  might  be  recorded,  and  that  they 
might  give  evidence  for  the  other  Defendants  to  prove 
that  the  partnership  was  dissolved  before  the  causes  of 
action  arose^  and  that  themselves  alone  had  contracted* 
Vol.  VII.  S  s  Secondly, 
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Si^i»iidfy,  he  urged  that  if  not,  still  they  were  admis- 
sible witnesses,  being  disinterested  in  that  caose  at 
soon  as  it  appeared  that  their  plea  tmder  die  statute 
was  proved.  Wood  B.  thought  that  the  action  being 
on  a  contract,  he  could  not  permit  a  verdict  for  some^ 
as  it  would  discharge  tibe  whole.  He  had  never  known 
that  course  to  be  pursued  in  an  action  on  a  contrectf 
but  only  in  trespass;  and  he  refused  to  sever  the  caiose^ 
or  admit  the  witnesses,  and  directed  die  jnry,  that  a 
part  of  the  work,  a  pump-ehgine,  appeared  by  the 
evidence  to  have  been  ordered  in  February  1 809,  before 
the  supposed  dissolution  in  April  1809;  and  therefore 
Bradley  and  Norris  would  be  so  far  liaUe,  though  they 
diould  have  ceased  lobe  partners  before  it  was  put  up: 
<he  expressed  his  opinion  that  the  agremeent  of  28th 
April  T809  was  not  an  actual  dissolution,  but  an  agrees 
ment  for  the  future  dissolution,  and  that  as  BraiUy 
and  Norris  continued  to  act  as  partners  till  June  181Q, 
after  the  residue  of  the  work,  a  blast-engine^  was  put 
.up,  he  thought  them  liable  for  l)oth  engines.  A  ver- 
dict passed  for  the  Plaintifis  against  the  Defendants 
Norris  and  Bradley. 

Hullock  Serjt.  in  Easter  term,  181 7,  moved  for  a 
iiew  trial,  on  the  ground,  first,  that  the  three  De- 
fendants who  pleaded  their  bankruptcy,  ought  to  have 
liad  a  verdict  recorded  in  their  favour,  and  been  ad- 
mitted as  witnesses ;  secondly,  that  there  had  been  a 
misdirection  of  the  learned  Baron  in  holdin^r  diat  the 
deed  above  stated  was  conclusive  evidence  that  the 
partnership  continued  to  exist  at  the  date  thereof 
£but  the  learned  Baron's  report  disaffirmed  this  ground 
for  the  rule.]  As  to  the  first  point,  this  plea  goes  not 
in  discharge  of  the  contract,  but  is  a  mere  personal 
discharge  of  the  party  pleading  it ;  as  under  the  statute 
ofAnn,^  if  one  of  two  pleads  bankruptcy,  the  Plaintiff 
may  enter  a  nolle  prosequi  under  that  statute ;  whereas 
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in  a  matter  at  common  law,  a  noUe prosequi  against  one 
of  two  jcnnt  tontracCors,  would  discharge  die  whole  con- 
tract. Morceoia  t.  Hunter,  (a)  In  Nake  v.  b^ham  (6),  and 
Jtaven  ▼.  Dunning  (c),  the  only  cases  on  the  old  acts  of 
parKanient  rdating  to  this  snbject,  it  was  held,  that  the 
noUe  prosequi  as  \o  one  D^ndant  was  not  a  discharge 
of  the  other.  It  was  therefore  quite  competent  for  the 
plaintiff  on  t^ie  present  occasion  to  €nter  a  noUe  pro- 
sequi against  three  Defendants,  and  in  that  case  he 
would  have  been  cleatly  at  liberty  to  call  the  first  as 
witnesses.  In  a  cause  tried  before  "Le  Blanc  J.  at 
Zjancaster,  Chapman  v.  Graves  {d%  the  attempt  was 
made  to  ^camine  a  Defendant  as  a  witness  for  the 
Plaintiff:  diis  is  a  case  of  examining  the  Defendant. 
As  to  the  second  point,  he  urged,  that  inasmuch  as 
the  deed  contained  no  covenant  defining  the  time 
when  the  partnership  should  begin,  or  in  what  shares, 
or  for  what  .d^>ts  the  per^ns  ^bould  req)eclive]y  be 
liable;  it  wss  evidently  a  mere  vehicle  of  the  Ugili 
estate,  and  the  partnership  must  neceasarily  be  regu^ 
lated  by  some  other  agreement  or  initrument* 
The  Court  granted  a  rule  ni^» 


I8I7. 


Besi  .Seijt  in  this  term  shewed  cause.  As  to  the 
first  point,  where  any  evidence  at  all  has  been  adduCied 
against  a  Defendant,  he  cannot  be  discharged.  (^ 
IDiis  rule  is  to  be  understood  where  there  is  no  mamiesr 
of  evidence  against  the  DeFendant;  for  jif  there  be,  his 
guilt  or  innocence  must  await  the  event  of  the  verdict. 
There  is  no  dete^rmination  of  any  judge,  that  where 
any  evidence  has  been  given,  the  Defendant  may  be 
discharged.   Raven  v«  Dunning  and  Chilton  (f\  can.not 


{a)  %  Maule  t*f  Selw*  244.  n. 

{c)  3  Esp.  ss^  >nd  Appendix 
^  PeaJ^e  on  Evidence,  Ixxxiv. 


(d)  a  Campb.  333.  n, 
(/)  BulLN.P.2%5. 
(/)  %  Bsp*  PeaAe*9£ndeinetf 
Appendix,  Ixxxiv. 
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be  distinguished  from  this  case.  The  Judge,  thereloce^ 
did  right  in  rejecting  t£ese  witnesaest  after  the  Defend- 
ant's counsel  had  opened  his  case,  and  had  giTenmiidi 
evidence  by  invoices  for  the  purpoae  of  identifying  diii 
debt.  As  to  the  other  point,  the  witnesses  of  the  Dcfavt 
ants  themselves  stated  that  they  observed  no  difinMe 
in  the  conduct  of  these  two  partners  up  to  Mey  itio. 
Wood  B.  does  not  report  that  he  ruled  that  this  deed 
was  conclusive  evidence.  The  whole  has  been  left  to 
the  jury.  The  contract  for  a#di8solution  <m  whid 
the  defendant  relies^  is  an  executory  contract.  And 
no  deed  is  executed  between  the  agreement  of  AfA 
1809,  and  tlie  deed  of  nth  August  iSio^  up  to  whicb 
time  all  the  partners  acted  as  before.  By  the  feij 
recital  of  this  deed,  it  appears  that  all  were  partoos 
up  to  that  very  time,  and  intended  then  to  diadfe 
and  convey. 

HuUock^  in  suppbrf  of  his  I'ulc,  admitted  that  on  the 
Judge's  report  he  was  put  out  of  Court,  but  as  to  the 
pdiftt  that  the  partnership  deed  had  been  held  conch- 
sive,  he  contended  that  there  was  no  principle  wbidi 
prevented  these  witnesses  being  admissible.  Thm 
three  Defendants  did  not  plead  the  general  issu^  but 
only  the  plea  given  by  the  statute  49  G.  3. :  they  ad- 
mitted the  identity  6f  the  debt  and  the  regularity  of 
the  proceedings  in  the  bankruptcy:  there  was  no  evi- 
dence against  them  to  go  to  a  jury.  The  Judge's  fint 
direction  to  the  jury  was,  that  thcfte  was  no  evidence 
against  thescf  thfee.  The  statute  49  G.  3.  dischaigo 
the  bankrupt  from  aH  costs :  he  was  neither  liable  to  con- 
tributidn,  nor  to  the  costs.  It  has  neirer  been  held  that  a 
witness  is  to  be  rejected,  merely  because  he  is  a  parQr 
upon  the  record.  These  witnesses,  having  no  poasible 
interest,  are  competent  In  Raoen  v.  Dunning^  there 
certainly  was  the  general  issue^  and  the  plea  of  bank- 
ruptcy 
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ruptcy  under  the  old  statute;  but  this  plea  ariaes  from 
the  act  of  the  Plaintiff  himself,  who  proves  this  debt 
under  the  commission  :  this  is  tantamount  to  the  case 
of  a  nolle  proseqtd  :  if  that  i}e  entered^  can  it  be  con-      Botmr. 
tended  that  the  Defendant  would  not  i>e  a  witness? 
In    Mordovia  y.  Hunter  diere  was  an  entry  of  nolle  " 
prosequi  against  the  bankrupt.     A  motion  was  made 
in  arrest  of  judgment,  that  the  Plaintiff  had  by  the 
n(dle  prosequi  confessed  the  nan  assumpsit^  but  the 
Court  held  the  contrary!^  So  in  N(^  t.  Ingham^  after 
a  noUe  prosequi ;  and  Demson  J.  says,  the  case  is  the  very 
same  as  if  it  had  been  trespass  against  several  De- 
fendants.    In  some  cases,  where  a  Defendant  is  still 
liable  on   the  record,  he  may  be  eicarained  by  the 
Defendant,   as  in  trover,   when  one  of  two  sufiers 
judgment  by  de&ult.      And    the  reascm   why  -  it   is 
otherwise  in  assumpsit,  is,  because  he  would  get  rid  of 
his  liability  to  contribution,  and  so  that  is  distinguish-? 
able  from  trover  and  trespass,  JVard  v.  Hajfion.  {a)  So 
held  in  trover  by  Lord  Kenyan  in  Dormer  v.  Jbr- 
tescue.  (i)   '<  If  a  material  witness  for  the  Defendant  be 
also  made  a  Defendant,  the  right  way  is  for  him  to  let 
judgment  go  by  default'^   Broom  v.  Brown  and  Jubb  (c) 
is  the  converse :  one  Defendant  would,  if  his  evidence 
prevailed,  relieve  himself  from  contribution.     In  Chapr 
man  v.  Graves  {d)^  indeed,  Le  Blanc  J«  rejected  the 
witness ;  but  here,  at  the  time  when  applicatiim  was 
made  to  the  Judge  to  enter  a  verdict  for  these  Defend- 
ants, they  were,  in  point  of  law  and  fact,  entitled  to  a      . 
verdict  on  that  plea,   and  were  therefore  then  compe- 
tent witnesses,  and  ought  not  to,  have  been  excluded. 

GiBBS  C.  J.  This  case  was  moved  on  two  grounds; 
first,  that  the  Judge  had  rejected  evidence  which 
ought  to  h^ve  been  received;  secondly,  that  he  ha4 

{a)  %Bjp,ss%»  (0  AntefVf.  is%* 

(b)  J9uiL  N.  P.  98.  (d)  s  Gdmfb.  33%.  n. 

3  s  3  mis? 
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misdirected  the  jury  in  stating  the  eflfect  of  a  dnj 
difierently  from  what  it  realljr  was.  As  to  the  fin^ 
these  witnesses  were  offered  to  prove  that  die  fin 
Defendants  had  never  entered  into  a  joint  oootna 
with  the  Plaintiff;  and  these  very  witnesses  bj  tUr 
plea  admit  that  they  did  enter  into  that  joint  oooHict; 
for  they  plead,  <<  We  are  absolved  from  that  cootnH" 
They  might  have  denied  that  contract,  and  tbey  cer- 
tainly could  not  then  have  been  witnesses,  hot  ikj 
admit  the  joint  contract.  Ihia  is  not  a  veiy  pio* 
mising  commencement.  But  jfarther,  I  know  do  kf 
which  requires  a  judge  to  slop  in  the  middle  cf  a 
Cause,  to  consider  separately  the  <»ise  of  oertain  of  tk 
Defendants,  that  they  may  be  made  witnesses  for  tk 
other  Defendants.  Under  these  circikinstanoe%  I  tUok 
the  learned  Judge  did  perfectly  right. 

As  to  the  next  point,  the  Defendant's  counsel  sppU 
on  the  ground  that  the  Judge  had  held  that  the  deed 
was  conclusive  evidence  that  the  partnership  contiiwBi! 
up  to  the  time  of  the  deed;  and  that  he  gave  in  evideDct 
the  agreenient  of  28th  April  1809^  to  shew  that  km 
sooner  dissolved.  The  Judge  held,  that  agreemcst 
was  not  a  dissolution  in  itself,  but  was  a  prepantsiy 
step,  and  looked  forward  to  a  dissolution  ;  •«*<  tskng 
all  the  facts  together,  the  impression  of  the  ksmri 
.Baron  was,  that  there  was  no  proof  of  any  dissdotkiB 
previous  to  the  loth  August  1810;  and  he  left  it 
to  the  jury,  whether  there  was  any  previous  dissoIotioB, 
and  he  strongly  thought  there  was  none.  I  should  hue 
inclined,  on  the  statement  of  the  Defendant's  cooniel 
himself,  to  think,  that  the  partnership  con  tinned  down 
to  August  1 8 10.  The  deed  of  8th  April  1809  was 
merely  a  private  deed  between  the  partners  tbemselm; 
and  if  it  dissolved  the  partnership  as  between  them,  jet 
it  would  not  affect  strangers,  as  to  orders  previously 
given.  Therefore  I*  think  on  every  ground,  the  jury 
were  rightly  directed. 

Dalus 
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Dallas  J.  Tha  motion,  so  far  a»  it  i3  founded  on 
the  rgection  of  these  witnesses,  is  an  application  of  per- 
^t  novel^.  That  it  is  new,  would  not  be  conclusive^ 
but  on  principle,  it  cannot  be  supported.  The  prin-  BirriiEB« 
ciple  is,  that  if  no  evidence  is  given  against  a  Defend^ 
ant,  he  may  be  accquitted  and  made  a  witness  for  the 
other  Defendant ;  but  if  any  evidence  at  all  has  been 
given,  then  the  Judge  and  jury  must  exercise  their 
judgment  upon  the  proof:  here,  after  a  great  deal  of 
evidence,  this  application  is  made :  there  is  no  authori^ 
for  splitting  a  case  in  this  manner,  and  I  think  the 
witnesses  are  rightly  rgected. 

Park  J*  It  is  for  the  Defendant  to  find  an  exception 
to  the  general  rule,  and  to  shew  a  case  wher^  in  an 
action  on  a  contract,  the  Judge  has  bete  called  on  to 
make  a  separate  judgment  in  the  middle  of  the  causa^ 
In  a  case  tried  before  Le  Blanc  J.  at  Lancastery  the 
case  of  a  joint  contract,  one  Defendant  was  allowed  to 
be  examined  in  an  action  on  a  joint  contract,  where  u 
noUe  prosequi  had  been  actually  entered,  after  a  plea  of 
bankruptcy.  But  in  Chapman  v.  Graves^  he  rejected 
a  Defendant  who  had  suffihred  judgment  by  de&nl^ 
even  in  trespass,  where  his  testimony  went  to  inculpate* 
the  other  Defendants.  I  therefore,  for  one,  do  not  feel 
warranted  in  establishing  a  new  precedent  here. 

BuRRouGH  J.  As  to  the  partnership,  there  wa» 
much  evidence  that  Bradley  and  Norris  had  actually 
intermeddled  in  the  concern  as  partners  at  a  later 
period  than  the  work  done ;  for  there  is  evidence  of 
their  over  and  over  agai^i  being  seen  on  the  spot.  As 
to  the  other  Defendants  appearing  as  witnesses,  I  have 
never  known  a  Defendant  acquitted  in  trespass,  unless 
where  at  the  close  of  the  Plaintiff's  case  the  Defendant 
could  ask  for  a  verdict ;  but  here  evidence  was  given 
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for  the  Defendant :  further,  here  these  persons  htve 
admitted  on  the  record,  that  they  were  parties  to  tkc 
contract  stated ;  and  on  this  ground,  if  on  do  other,  I 
am  clearly  of  opinion,  that  these  Defendants  codd  dot 
be  called  as  witqesses. 

Rule  dischaipd. 


June  so* 

• 

To  A  demand 
for  the  charges 
of  preparing 
an  annuity- 
deed,  the  De- 
fendant said, 
<<  I  thought  I 
had  paid  it  at 
the  time,  but 
I  have  been 
in  so  much 
trouble  since, 
that  1  really 
do  not  recol- 
lect it."     The 
Plaintiff  an- 
tweredt  "  You 
know  the  price 
of  the  annuity 
was  paid  you 
in  a  looo/* 
bank-note, 
which  you 
changed  at 
Badcock\.** 
The  Defend- 
ant made  no 
answer: 
Held,  that 
this  was  not 
a  sufficient 
acknowledge- 
ment of  the 
debt  to  deprive 
the  Defendant 


Hellings  v.  IShaw. 

HTHIS  was  an  action  brought  to  recover  the  cfaaiga 
for  business  done  by  the  Plaintiff  as  an  attorney  in 
conducting  the  sale  of  an  annuity  for  the  Defendant. 
The  Defendant  pleaded  the  statute  of  limitstioos. 
Upon  the  trial  of  the  cause  at  the  Taunton  Lad 
assizes  i8r 7,  before  Btirrough  J. ^  the  evidence  for  the 
Plaintiff  was,  that  the  business  was  done,  and  'tbit 
within  six  years  past  the  Plaintiff  havings  applied  to  the 
Defbndant  for  payment,  and  the  latter  said,  **  I  thought 
I  had  paid  it  at  the  time,  but  I  have  been  in  so  modi 
trouble  since  that  time  that  I  really  do  not  recollect 
it."  Th^  Plaintiff  replied,  "  You  know  the  price  of 
the.  annuity  was  paid  }'ou  in  a  single  bank-note  fir 
looo/.  which  you  changed  at  Badcod^s  bank."  The 
Defendant  made  no  reply.  A  witness  who  was  present 
at  the  execution  of  the  annuity  deeds  proved  that  the 
Defendant  received  at  that  time  the  whole  ioooiL,tlie 
consideration  of  the  annuity,  and  that  he  did  not  at 
that  time  pay  the  Plaintiff  his  charges.  The  inclin- 
ation of  the  learned  Judge  was,  that  this  was  not  suf- 
ficient to  take  the  case  out  of  the  statute  of  limitations; 
and  he  proposed  that  a  verdict  should  be  taken  for  the 
Defendant,  reserving  the  point  whether  this  were  or 
were  not  sufficient  to  exempt  the  debt  from  the  opcr- 

of  the  benefit  of  his  plea  of  the  statute  of  limitations. 

.   '■     '  ' 
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ation  of  the  statute,  and  that  the  jury  sbould  say,  whe^ 
tber  the  money  had  or  had  not  been  paid  at  the  time 
of  grantidg  the  annuity.  The  jury  found  that  it  had 
not  been  paid.- 

Pell  Serjt.  had  in  Easter  term  obtained  a  rule  nisi 
to  set  aside  this  verdict  for  the  Defendant,  and  enter  a 
verdict  for  the  Plaintiff,  against  whidi. 

Lens  Serjt«  shewed  cause.  The  cases  on  the  statute 
of  limitations  have  gone  too  far.  The  true  line  is,  that 
where  the  Defendant  means  to  say,  ^^  I  rely  on  the 
embarra/ssment  you  will  have  to  prove  your  case^ 
though  I  believe  the  debt  was  never  paid,''  there  the 
stati^te  shall  not  protect,  but  where  he  8ay$,  <^  relying 
that  the  debt  was  paid,  I  have  discharged  my  mind  of 
the  transaclion,  and  burnt  my  memoranda,''  there  he 
shall  not  be  charged,  CoUtnan  y.  Marsh,  (a)  **  I  owe 
you  not  a  farthing,  for  it  is  more  than  six  years  since,'' 
he  does  not  say  that  he  nev^r  owed,  nor  that  he  has 
paid,  but  that  the  time  is  past,  BickneU  y.  KeppeL  (£} 
'^  I  refer  you  to  my  solicitors,  whose  opinion  filways 
governs  me:  they  are  in  possession  of  my  deterndnation 
and  my  ability ;"  and  it  was  argued  on  the  term  ^^  abi- 
lity^" that  he  disclosed  his  consciousness  that  if  he  had 
any  means  of  paying,  he  ought  to  pay ;  but  neither  that 
ground,  nor  the  solicitor's  letter,  which  stated  that  ^^  if 
the  Plaintiff  had  any  letter  to  bind  the  Defendant,  the 
debt  would  be  paid,"  was  held  sufficient.  In  the  case 
of  Truman  v.  Fentvn  {c)  Lord  Mansfield  C.  J.  puts  it, 
that  if  a  Defendant  say,  ^^  I  am  ready  to  account, 
but  nothing  is  due  to  you,"  t^ere  the  Defendant  shall 
be  bound ;  but  in  that  case  the  Defendant  puts  him- 
self  on  the  balance  of  the  accpnnt;  but  here  he  says. 


I8I7. 


i 


a)  AntCf  III.  380. 

b)  I  New  Rtp.  ao. 


(f)  Gwi;/.  548. 


<<  I  thought 
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1B17-       statute^  than  to  attempt  to  relieve  in  particular 

There  are  three  cases  in  which  the  wcnnda  of  the  statote 
would   discharge  the  Defendant,   but  in  tdiich  tk 
Courts  have  held  him  iiaUe.     One  is^  where  the  D»> 
fendant  has  admitted  that  the  debt  is  unpaid,  but  Im 
stated  that  it  was  discharged    bjt  the  lapse  of  tine; 
another  is,  where  the  Defendant  has  stated  not  tka 
the  debt  remained  due,    but  that   it    is    dischaiged 
by  a  particular  means,  to  which  he  has  with  precisioo 
referred  himseir,  and  where  he  has  designated  dist 
time  and  mode  so  strictly,   that  the  Court  can  ssj 
it  is  impossible  it  had  been  disdiai^ged  in  any  other 
mode :  there  the  Courts  have  said,    <<  If  the   Pisin- 
tiff  can   disprove  that  mode^  he   lets   himself  io  Co 
recover,  by  striking  from  under  the    I>efendant  die 
only  ground  on    which  he  professes    to    rely."     A 
third  case  is,  where   the  Defendant   chaQenges  tk 
Plaintiff  to  produce  a  particular  mode  of  proof  of  hii 
liability :    there,  if  the  Plaintiff  produces  that  prooi^ 
the  Courts  have  said  <<  the  Defendant  shall  not  be 
discharged,''  though  the  statute  says  he  shall  be  di>- 
charged.  I  have  not  examined  the  particalar  case^  bere^ 
and  I  think  they  are  not  easily  to  be  reconciled :  this 
is  referable  to  the  second,  if  to  either  of  these  cases 
but  I  do  not  think  it  is  taken  out  of  the  statute.     Hie 
party  applied  to  refers  to  this,  as  a  very  stale  denumd: 
he  thought  it  had  been   paid  at  the  tim^    but  he 
does  not  precisely  recollect;  and  his  memory  is  im- 
paired   by  misfortunes.      I    cannot  think    that  this 
precisely  puts  it  upon    the   issue,  whether   he  psid 
it  at  that  particular  time,   and    an  acknowledgment 
that  if  it  was  not  paid  then,  it  remains  unpaid*    I 
cannot  therefore  think  this  is  sudi  an  acknowledge 
ment  as  takes  the  debt  out  of  the  operation  ci  the 
statute. 

Daixis 
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Dallas  J.  The  grounds  of  private  justice  and 
public  convenience  are^  that  actions  diould  be  brought 
within  a  certain  reasonable  time,  and  that  Plaintifis 
should  be  urged  to  use  due  diligence^  and  that  a  Defend- 
ant should  not  be  under  the  necessity  of  preserving 
his  vouchers  beyond  a  due  time,  and  how  would  they 
accumulate  if  he  did  I  and  his  witnesses  will  die.  But 
if  there  be  a  clear  acknowledgment  of  the  debt  at 
any  distance  of  time,  it  ought  to  suffice,  to  enable 
the  Plaintiff  to  recover,  and  the  Defendant  has  had 
the  use  of  the  money  for  the  time.  But  where  a 
man  says  that  his  embarrassments  and  misfortunes  have 
impaired  his  memory,  but  he  believes  it  was  paid  at 
the  time^  that  cannot  be  deemed  to  take  the  demand 
out  of  the  operation  of  the  statute  of  limitations.  At 
the  same  time  I  agree  with  what  has  been  urged  by 
the  counsel  for  the  Defendant,  that  the  late  cases  have 
much  tended  to  correct  the  latitude  of  the  former 
cases,  and  that  roost  wisely.  '■  ^ 


1817. 


Park  J.  After  the  able  and  luminous  manner  in 
which  my  Lord  Chief  Justice  has  classed  the  several 
cases  which  have  been  decided  on  this  statute,  I  shall 

not  add  one  word  more  on  th&t  subject ;  but  I  may 
observe,  that  this  case  does  not  range  itself  within  the 
class  to  which  the  counsel  for  the  Plaintiff  with  much 
aouteness  labours  to  refer  it. 


BurroughJ*  I  anrree  in  the  arcrument  for  the 
Plaintiff,  that  the  words  ^^  I  thought  I  had  paid  it  at 
the  time  of  granting  the  annuity,"  do  not  necessarily 
miean  at  the  very  moment  of  paying  the  purchase 
money,  but  about  the  time  of  granting  $he  antiuity. 
But  when  the  Defendant  says,  <^  I  have  forgotten 
all  about  it,  I  thought  I  had  paid  it  then  ;**  it  cer- 
tainly cannot  be  taken,  that  t'  man  who  has  forgotten 

all 
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1817-  all  about  it»  pontiTely  sajs  HuO:  he  did  paj 
aod  9o  brinp  bmndi  within  the  rale^  widi 
die   Plaintiff's  ooonid  werj  aoately  eoBem 

9kaw.       bring  it^  of  diallei^ing  a  oeitain   test  of  ' 
place  of  pBjrment.    Common  sense  and  all 
tioe  of  oar  Coaita  are  adverse  to   this  ooa 
I  tbereibre  coocnr  that  this  rale  must  be 

Dt 


June  ao.       MooRE  V.  The  Right  Hon.  Other  A] 

Earl  of  PLYMODTfl. 

^  ^^^P^  1 N  trespass  the  I^sintiff  declared  that  tlie  £ 

anoe,  mde'in  ^^  ^  1st  o£  Janmuy  1810,  and  oa  divii 

x655>  of  the  day%  broke  and  entered  his  three   eloses  a 

h^^^  the  parish  of  Bardesley,  in  the  coan^  of   fi 

hnndiigy  does  naming  them,  and  forced  open  and   broke  1 

Aot  include  there  standing,  and  the  locks,  &c.  thereof  i 

the  liberty  of  1  1       :■  4   i 

shoodng  fea-      his  own  and  his  dogs'  feet,  trod  down  and  ap 

ihered  game      grass  and  com  there  growing,  and  with  ^logs  a 

^&m^/r  that  ^^^^^  ^^  searched  in  the  said  closes ^or^  am 
the  liberty  of  hares,  pkiosanis^  partridges^  and  other  game 
haiKHking  and    ^^  ^j^^  ^^  closes,  and  killed  divers,  and  carrii 

hunting  for 

die  granteey       and   converted   them  to   his   own   use.      The 

fait friendsy  and  count  was,  trespass  for  forcibly  seizings  taki 
tenement  and  canTing  away  the  Plaiutiflf's  hares,  pfaeasai 
emaiUble.         partridges.     The  Defendant  pleaded,  first,  as  t 

ing  and  entering  the  said  three  closes,  and  wit! 
walking,  tr0adii:\g  down,  and  spoiling  the  gi 
com  of  the  Plaintiff  therein  then  growings  a 
the  said  dogs  and  guns  JtunUng  and  searching 
for  hares,  pheasants^  partridges^  and  other  gsc 
shooting  off  and  discharging  the  guns  so  load 

($• 


,  ^^  J 
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gubpowdet  and  shot,  at  and  against  Ae  haresy  [dien^        1817. 

8ant%  and  partridges,  found  and  being  m  the  said       moqkk 

doses,  and  kflling  and  destroying  the  hares,  pheasante,  ^, 

and  partridges  being  upon  the  said  closes,  and  carry^        l^um 

ing  away,  and  convertings  and  disposing  thereof  to 

his  own  uses  and  thereby  «ncambering  the  said  closes, 

and  hindering  and  preventing  the  Plaintiff  irom  having 

the  use,  benefit,  and  enjoyment  thereof^  in  so  large 

and  ample  a  manner  as  he  might  and  dherwise  would 

have  done;  that  the  «aid  three  closes  at  the  said  sever^ 

times  when,  &c.  were  and  now  are  part  and  parcel  of 

the  premises  in  these  pleas  hereinafter  mentioned,  and 

in    the  indentures    hi    this    pka    herein    mentioned 

and  referred  to  moi*e  paiticulfrrly  described ;  and  that 

heretofore,  and  before  the  timi<s  when,  and  before  die 

making  these  indentures,    to  wit,  on    '27  th   February 

1655,  the  Right  Honourable  Thomas  fVindesor,  Lord 

WindesoTy  being  entitled  to  the  equity  of  redemption 

of   and  in  the    premises    in  and    by  the    indenture 

next  herein    mentioned,   conveyed,  and  John  Lang^ 

hanij  of  Catter/brooke^  in  the  county  of  Nortkampltm^ 
Esq.,  and  Stephen  Langkam^  dl  I/mdxm^  merchant, 
third  son  of  the  said  JohnLanghaniy  being  seised  in 
their  demesne  as  of  fee,  subject  to  the  said  equity  of 
redemption,  of  and  in  the  premises,  by  indentures  of 
lease  and  release  between  Lord  Wmdesor^  of  the  first 
part ;  J.  Langham  and  S.  Langhamj  of  the  second  part ; 
and  Thomas  Foley,  of  London  Esq.,  and  Richard  Jonesy 
of  Putney y  in  the  county  of  Surrey,  Esq,,  of  the  third 
part,  Lord  Wtndesor,  and  J,  Langham,  and  S.  Langham, 
at  and'  by  the  entreaty  and  appointment  of  Lord 
Windesor,  for  the  considerations  in  the  said  indenture 
mentioned,  granted,  bargained,  sold,  aliened,  released^ 
and  confirmed,  unto  T.  Fdley  and  Jones,  and  the  heirs 
of  Fciey  for  ever,  all  that  paric  or  inclosed  or  impaled 
ground^  called  or  known  by  the  name  of  BoriesUy, 

other- 
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1817*        otherwise  Boniey  park,  together    with   divcfs  other 
premifles  ib  the  said  first^mentioaed    iodentore  par- 
ticularly inciitioiie4  and  described,  and  among  otlien 
Lord        the  several  closes  in  which,  &c.  Excepted,  and  slw^ 
PLmooTH.    reaerved  out  of  that  grant,  free  liberty  of  hawby 
and  hunting  in,  over,  and  upon  any  of  the  prenaoi 
for  Lord  Windesor,  and  the  heirs  of  his  body,  and  Ui 
and  their  friends,  servants,  and  followers;  and  tbt 
the  premises  whereof  the  several  closes  in  which,  &c.  sie 
parcel,  by  mesne  assignments,  afterwards,   and  Befav 
the  time  when,  &c.  came  to  and  Tested  in  one  Haoy 
Geastf  that  Geast  demised  the  places  in  which,  &c 
amongst  other  premises,  to  the  Plaintiff;  that  the  Flain* 
tiff  by  virtue  of  such  demise  became^   and  at  the  time 
when,  &C.  was  the  tenant  of  Geast,   of  the  several 
places  in  which,  &c. ;  that  he  the  ]>efendant  si  the 
times  when,  was,  and   now  is   heir  of    the  body  of 
Lord  Windesor^  and  by  reason  thereof^  and  of  the  pre^ 
mises,  did,  in  the  exercise  of  the  frte  liberty  so  excepted 
and  reserved  out  of  the  said  conveyance  of  hawking  sad 
hunting  in,  over,  and  upon  the  premises  whereof  the 
closes  in  which,  &c  were  and  are  parcel,   commit  the 
several  supposed  trespiEisses  in  the  introductory  part  ef 
this  plea  mentioned,  as  he  lawfully  might,  for  the  csue 
aforesaid.  The  third  plea  stated  the  conveyance  of  i;5S 
as  a  grant  by  the  Langfiatnst  at  the  appointment  of  Locd 
JVindesor,  to  71  Folei/f  omitting  to  aver  the  gr^toc^t 
estate^  and  Lord  JVindesar^s  seisin  of  the  equity  of  re- 
demption, and  justified  as  in  the  second  plea*      Foordily, 
the  Defendant  pleaded  a  licence.   The  Plaintiff  demur- 
red to  the  second  plea,  and  assigned  for  causes,  thst 
whereas  the  said  Defendant  thereby  had  professed  ts 
justify  all  the  trespasses  in  the  first  count,  under  the 
reservation  in  the  grant  by  Lord  Windesor  in  thst 
plea  mentioned,  viz.  the  free  liber^  of  hawking  vA 
Ijiunting  in,  over,  and  upon  those  -closes  for   Lord 

9*  Wmdesor 


MbdRE 


IK  THE  PimrHBEVENTH  YeaR  OF  GEORGE  III.  CI 7 

tVindesar  f  Bud  the  heirs  of  his  body,  and  his  and  their  1817* 
friends^  senrants,  and  followers,  yet  the  Defendant  had* 
not  by  that  plea  justified  the  hunting  and  searching 
with  the  dogs  and  guns  in  the  said  doses,  for  the  Lor^ 
hares,  pheasants,  partridges,  and  other  game^  dis-  P^i^oirni. 
charging  the  loaded  guns  and  shootii^  at  the  hares, 
pheasants,  and  partridges  fiMind  in  the  doses,  nor  the 
kiUing  and  destrojing  the  hares,'  pheasants,  and  par- 
tridges, being  in  the  closes,  and  in  the  first  count  men- 
tioned, inasmuch  as  the  reservation  to  hunt  and  hawk  so 
reserved,  did  not  justify  the  hunting  and  searching  with 
dogs  and  guns^r  the  hares,  pheasants^  partridges^  and 
other  game,  nor  the  discharging  the  loaded  guns  at  the 
hares,  pheasants,  and  partridges,  nor  the  killing  nor 
the  destroying  the  pheasants  and  partridges  in  the  first 
count  mentioned,  nor  the  said  bares  in  that  count 
mentioned,  otherwise  than  by  hunting  the  same.  Aud 
be  traversed  the  licence  stated  in  the  fourth  plea. 

Blossett  Seijt  in  support  of  the  demurrer,  urged. 
First,  that  the  reserved  right  to  hawk  and  hunt,  if 
good  at  all,  was  good  only  for  the  lifc  of  Lord' 
WindesoTf  but  void  so  far  as  it  was  a  limitation  to 
the  heirs  of  his  body.  Secondly,  that  the  reservation 
was  void,  as  being  made  to  persons  who  were  strangers 
to  the  estate  in  the  land.  Thirdly,  that  the  liberty 
to  hawk  and  hunt  did  not  include  the  entering  and 
destroying  partridges,  pheasants,  and  otiier  feathered 
game^  by  shooting  it  with  guns. 

As  to  the  first  point,  this  is  a  mere  personal  privi- 
lege, carrying  with  it  no  interest  in  the  land,  nor  aitay 
profit  to  be  derived  out  of  the  land.  It  is  like  the 
exception  of  a  way,  and  many  other  easements  of  the 
same  nature,  which  are  good  as  personal  grants,  but 
not  in  gross ;  nor  do  they  become  transmissible  or  as- 
signable^   unless  made   appendant,    appurtenant,    or* 

Vol.  VII.  T  t  other- 
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1817^  otherwise  annexfid  tx>  land,  (a)  It  is  Iheidbve  i 
question,  how  fior  a  personal  xig^t  like  this  to  cse 
person  to  shoot  over  another  man's  groondy  cu  be 
granted  to  a  man,  and  the  heirs  of  his  body.  TUiii 
not  such  a  tenement  or  interest  as  is  intAilAbIe.(i)  V, 
though  not  intaikble^  it  can  otherwise  be  settled  m  a 
man,  and  the  heirs  of  his  body,  it  is  a  condilioiilfe 
at  common  law;  and  the  condition  being  peifiiniNdtgr 
the  first  Lord  Windesor^  by  bis  having  hein  of  b 
body,  he  was  at  liberty  to  alienate  this  right  lb 
shows,  that  because  it  is  not  transmissible^  jetili 
transmissible;  and  so  on  account  of  the  absurdi^i 
cannot  be  so  limited,  (c)  If  an  interest  were  gnaled 
to  a  man,  and  his  heirs,  to  enter  the  grantor's  kitdsi 
and  eat  his  dinner,  it  would  not  descend  to  the  hani 
nor  can  it  be  granted  over  So^  a  licence  to  Iniiity 
whether  to  take  a  pheasant,  sparrow,  or  bee^  msllas 
not.  No  one  instance  is  found,  of  a  grant  of  a  i- 
cencc  to  a  man,  and  the  heirs  of  his  body.  If  it  k 
i^rgued,  that  thoiiqg;h  not  assignable  it  is  descenfiUe 
to  Lord  WindesoTy  and  the  heirs  of  his  body,  soloi^v 
they  endure,  then  it  is  void,  because  it  is  quodam  uak 
a  service  annexed  to  the  land,  and  therefore  bad  bj  tk 
statute  Qjiia  emptores  (d)^  Bradshaw  v.  Lawsofu  {e)  A 
copyhold  was  enfranchised  by  feofihaent,  reservii^  n 
the  lord  a  rent  stated  to  be  the  ancient  rent,  andt 
covenant  was  executed  by  tlie  grantee,  to  pay  to  die 
grantor  the  ancient  rents  and  services,  held  that  die 
covenant  was  void  by  the  statute  ftwa  emptores^  There 
is  no  4iff^ence  between  en&*anchiscment  on  the  re- 
servation of  ancient  services,  and  a  grant  with  a 
reservation  of  new  services.  So,  neither  can  this  re- 
servation be  annexed  to  an  old  estate.  A  reservation  maj 

{a)  a  B/.  Om.  35.  {c)   JBro.   Ahr.   64.    Uemh 

(^}  LUUu  13.  GtmLitU  so. a.    //.  jo. 
ac0.  [d)  18  Ednu.  X.  St.  1. 

\e)  4  Ttrm.  Re^  447. 

be 
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be  bad  fot  uncertainty,  as  ^  custom  to  play  cricket  in 
certain  ground.  J^tck  v.  RawUngs.  (a)  So  this  reserv- 
ation id  not  confined  to  Lord  tFindesor,  and  the  heirs 
of  his  body,  but  extends  to  his  and  their  friends. 
It  never  can  be  an  issue,  whether  Jl.  or  i?.  is  Lord 
WindeeGf^s  friend,  and  therefore,  not  being  limited  to 
his  friends  in  con^pany,  or  the  like,  is  too  general. 

Next,  the  reservation  is  void,  as  being  made  to 
strangers  to  the  deed,  (b)  The  law  dan  take  no  notice 
of  an  equity  of  redemption ;  and  therefore  Lord  Win^ 
desor  is  a  stranger  t6  the  fee.  In  a  lease  and  release^ 
being  a  grant  of  an  estate  by  a  mortgagee,  the  mortgagor 
joined,  and  had  a  reservation  to  himself  of  the  right 
to  dig  coals,  and  it  was  held  that  the  reservation  was 
void.  It  was,  in  fact,  a  covenant  of  the  relessee^  that 
the  mortgagor  might  dig  for  coals,  but  notwithstanding 
that  covenant,  the  Court  held  the  reservation  void. 
The  covenant,  Lcnorence  J.  says,  could  only  operate  as 
a  grant;  but  a  grant  will  not  pass  the  land  itself  with- 
out livery.  Cheeiham  v.  WiUiamson.  {c)  So  here,  this  is 
void  as  a  grant,  for  want  of  livery.  In  Mountjotfs 
case  (^Q,  there  cited,  it  was  held  that  an  interest  to  enter 
and  dig  coals,  is  an  interest  in  the  land. 

As  to  the  third  point,  the  liberty  to  hawk  and  hunt 
does  not  extend  to  shooting,  i.e.  to  entering  a  man's  land 
for  the  purpose  of  destroying  partridges  and  pheasants 
with  guns.  This  sort  of  licences  is  to  be  construed 
strictly,  [e)  It  is  to  be  considered,  that  in  fact  both 
guns,  and  the  shooting  and  sporting  with  guns,  were 
familiar  to  persons  of  distinction,  long  before  the  date 
of  this  deed.     The  statute  33  Hen.  8.  {^)  interdicts 


{a)  9kH.BL$^$. 

Ih)  Ship.  Touebst.  80. 

{d)  Godb.  17*  Co.  Litt.  164.  h. 
165*  a.9  tnd  Harg.  note  $•  i  '^n^ 
den.  307.    Mo.  174. 


(e)  Manw.  8vo.  futedit.  187. 
found  c.  18.  /.  3«  p.  135.  of  edk. 
Lond.  X615.  4to.  Fin,  Abr. 
Ueenee^  C»  D. 


Lord 
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low  persons  from  shooting  with  gnus.  The  gtalite 
3  Edw.  6.  {a)f  forbids  any  under  llie  dc^gree  of  a  kri 
from  shooting  with  hail  shot  or  more  pdkU  tha 
one.  There  is  a  very  good  reason  why  a  personvko 
gives  such  a  permission  to  hunt,  should  notlioeDK 
shooting,  though  he  might  permit  hawking  and  innt- 
ing;  for  shooting  is  more  •destructive  to  the  gamc^aid 
more  dangerous  to  the  owner  of  the  estate^  if  the  hdr  d 
"Lord  Windesot'^  body  happened  to  be  an  awkward  spoiti- 
man.  The  statute  4  &  5  FT.  ^ld^{b)  prohibiting  infedor 
tradesmen  from  hunting,  hawkibjg^^fiahin^  and  finrlin^ 
may  by  ^^  fowling"  mean  nettmjf  the  birds.  If  huntog 
includes  shooting,  it  also  includes  netting,  the  moit 
destructive  of  all  modes  of  taking  them. 


Lens  Scrjt.  corUrd^  first  addressed  himself  to  the 
last  head.      Hunting  is  the  most  generic   nanie;  & 
would   include   hawking;    and  if  hawking  had  not 
been  so  grand  a  distinction,  no  doubt  it  would  bare 
passed  by  the  term    ^^  hunting."      The   grantor  Ims 
not   said   whether  it  be  the   hunting   of   beasts  or 
of  birds,   which  he    excepts.      Hunting  is    used  is 
the   latter   sense  by  our  best  writers.       <<  A  hoiiter 
Henry  is,  when  Emma  hawks.''     <<  A  sequestered  stag 
who  from  the  hunter's  aim  had  taken  a  hurt.''    Ibmy 
the  Second  was  killed  by  the  arrow  of  a  hunter ;  that 
was  the  original  mode  of  hunting.     There  is  danger 
too  in  hunting  with  dogs:  witness  Actaom's  &te.    Tliis 
is  but  an  indulgence  coupled  with  an  interest:  the 
grantee  wants  nothing  but  a  licence  to  enter  the  lands- 
no  interest  in  the  soil  \»  wanted,  anc^thoughy  if  it  be  ne- 
'  cessary,  as  in  Ckeetham  v.  Williamson^  to  except  an  in- 
terest in  the  lands  or  a  grant  out  of  the  lands,  it  might  be 
insufficient,  yet  that  is  not  here  wanted.     The  statute  of 

(fl)  3  Ediv.  6.  f .  14*9  repealed  by  stat.  6(Sf  y  fF.^.  c.  13.  i.3. 
(b^  4&^  SW^  M,  c.  »3.  J.  10. 

Hen. 
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Hen^  7.  (a)  against  theiaking  of  pheasants  and  partridges, 
recites,  that  **  the  owners  leese  not  only  their  pleasure 
and  disport,  that  they,  their  friends  and  servants  should 
have  about  hawking,  hunting,  and  taking  of  the  same" 
(thus  applying  the  term  hunting  to  winged  game, 
pheasants  and  partridges).  The  art  of  shooting  birds 
flying  could  not  have  been  very  successfully  pursued  with 
the  matchlocks  and  demi-culverins  which  were  in  use 
at  the  period  of  this  grant* 

Next,  this  licence  ^pot  restricted  to  Lord  Windesor 
for  life^  this  is  an  iptflgt  which  may  be  .entailed  within 
statute  de  donis  s  hvSKfkoU  it  will  be  a  fee-simple  con- 
ditional ;  and  though  alienable  by  performance  of  the 
condition,  the  grantee  is  not  bound  to  alienate  it;  and 
if  he  alienates  it  not,  he  still  has  the  conditional  fee  in 
him,  though  not  restrained  from  alienating  by  the  statute 
de  donis.  It  has  been  argued  that  this  is  no  more  than 
a  way,  and  an  easement,  which  dies  with  the  grantee^ 
unless  attached  to  land.  .The  Plaintiff's  counsel  does 
not  illustrate  how  it  is  that  a  fight  of  way  to  a  man  and 
his  heirs  may  not  exist,  though  not  assignable.  An 
annuity  to  a  man  and  his  heirs  is  not  entailable,  yet 
it  is  assignable  {  no  analogy  exists  between  the  two 
qualities,  each  must  be  kept  within  its  own  limits. 
Next,  this  is  within  Lord  Cok^s  comment,  a  tene- 
menu  (b)  <*  Tenements,  tenementa.  This  is  the  only 
word  which  the  statue  of  W.  2.  useth,  that  createth 
estates  tail,  and  it  iocludeth  not  only  all  corporate  in- 
heritances which  can  or  may  be  holden,  but  also  all  in* 
heritances  issuing  out  of  any  of  those  inheritances,  or 
concerning,  or  annexed  to,  or  exercisible  within  the 
same,  though  they  lie  not  in  tenure;  therefore  all  these 
without  question  may  be  intailed.''  This  is  a  privilege 
exercisible  within  lands,  within  the  lands  conveyed.  It  is 


lBr7- 


{a)  XX  H.  7.  r.  x;.  {b)  Co.  Litt.  X9  ^.  to  a. 
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no  right  to  any  thing  perional»  or  ezorcised  Aaat 
diaUeb  (the  test  by  which  Co.  LUt.  distinguishes  the 
matters  whidi  are  not  intailable).  BoU.  {a)  also  marks 
the  distinction  between  those  things  whidi  are  perely 
personal  and  those  things  wbidi,  though  of  a  peraonal 
nature^  are  to  be  exercised  within  land.  NemB^s  (6) 
case,  a  dignity  may  be  entailed,  though  it  cannot  be 
assigned,  as  th^  earldom  of  Northumberland.  And  it 
may  be  forfeited,  though  a  more  distant  conneccioii  be* 
tween  two  things  ^cannot  be  imaMsed,  than  between  title 
and  the  land  in  the  county  of  ii^U|  it  is  named.  DavHt 
case*  (c)  Hdd  a  good  presciri||Pil  for  a  right  for  aB 
the  tenants  and  ftrmers  of  the  lord  of  a  itianor  to 
fowl  within  the  Plaintiff's  free  warren.  The  lord  may 
prescribe  for  his  tenants ;  if  the  land  be  copyhold  and 
the  right  be  claimed  as  a  custom,  the  lord  most  pre* 
scribe;  if  the  freehold  be  in  the  tenant,  the  tenant  must 
prescribe.  Possibly  these  might  be  freehold  tenants;  and 
it  was  held  that  aucuj^um,  avium  eaptioj  was  a  profit  op* 
jfiendre  in  alieno  solo,  which  tenants  might  have,  as 
tenants,  in  their  own  character,  and  so,  not  altogether 
unconnected  with  the  manor,  (d)  ^*  The  same  law  is, 
if  a  man  licence  me  and  my  heirs  to  come  and  hunt 
within  his  park,  it  behoves  me,  or  is  convenient  {eou" 
eni\  here  to  have  a  writing  of  this  licence^  because  a 
diing  passeth  by  this  licence,  which  is  to  endure  to  per- 
petuity; but  if  he  licence  me  to  hunt  once  in  his  park^ 
this  is  good  without  writing,  because  no  inheritance 
passes."  So,  if  it  were  to  him  for  bis  life;  that 
might  always  be  pleaded  without  shewing  written  li- 
cence. From  the  circumstance  stated  in  the  third  plea, 
of  Lord  Windesor's  consenting  to  the  grant  by  Langham^ 


{a)  1  Roll.  Mn  837.  line  50- 
citiiig  Manxelf  1.  &  3.  (the  Sup- 
plement to  Pl<mod»)t  and  NcvUfs 


cue. 


(6)  7  Co.  33.  i. 
(c)  3  MoJ.  246. 
(j)  IS  Hen.  l.fol  %.  b. 
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it  mdst  be  pr^umed  he  had  an  intereit  of  some  florti 
for  the  gfantee  has  accepted  a  grant  in  which  Lord 
Windtsor  is  an  acting  party,  and  the  grantee,  it  must 
be  presumed,  would  not  hatte  required  or  consented 
thereto^  unless  Lord  Windeior  had  had  an  interest 
And  though  he  purports  to  exercise  a  power  of  ap- 
pofaitment,  yet  if  he  has  an  interest^  his  interest  shatt 
pass.      But.  here  is   wanting    no   i|tore   than     an 
excuse  for  coming  on  his  land;   and   though  Lord 
IVindnar  has  giyen  k  in  aii  informal  way,  it  shall 
operate  as  a  licence^  mon^h  hot  in  terms  an  intereiit. 
For  the  purpose  of  |nis  act  a  grant  is  not  neces- 
sary, a  mere  consent  suffices ;  and  yet  a  grantee  to 
some  puipose  is  a  grantor,  and  rqprants  a  thing  nd^ 
in  substance  created  for  the  first  time.    It  is  said^ 
this  is  a   creation   of  holding  of  lands  by  service, 
created  since  the  statute  quia  emptores.    This  is  no 
new  holding :  the  privilege  granted^  and  due  land  oyer 
which,  are  both  held  of  the  same  lord.    The  case  bears 
not  the  most  distant  reaemblaflce  to  BradAav)  t.  LmH^ 
sofif  where  a  reservation  of  the  antient  rent  would  hav^ 
enured  to  create  a  new  holding.    The  argument,  that 
this  would  become  a  feodal  reladcm^  loses  sight  ci  ihh 
nature  citht  thing ;  no  homage^  no  feodal  warrite  is  t6 
be  done  here.    Lord  Windesai^s  friends  must  be  thb 
friends  accompanyiiig  him  at  the  time^  and  a  strangel- 
coming  could  not  protect  himsdf  as  Lord  Windesor^ 
friend.       Even  if  the  term  ^  friend^'  wet^  too  vague', 
still  that  would  not  avoid  the  grants  so  &r  as  it  was  t6 

Lord  fVindesor  and  the  heirs  of  his  body,  (though  the 
interpretation  is  dMous,  that  they  arefiBiich  as  niake 
part  of  hb  friendly  fetlnue.)]  'The  dreumstalice  of 
its  being  a  grant  to  a  fniln  and  his  sefvaiits,  shews  that 
he  has  an  interest  in  the  g^m^  (d):    If  he  has  a  licence 

(a)  Co.  Dig.  CbMei  H.  x.  Mmmpf.f^^.»  %7^%'^.f  fmok 
c»t%.s.  $,  p,  119.  of  4to'.'  edit.  Land.  1615. 
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181 7-       forbim  and  his  servants  to  hunt  at  hii  {deanif^  k 
^_^'  may  also  kill  and  carry  away;  for  the  liocnce>fardK 

^  servant  imports  an  interest  in  the  thing.  But  a  licaKe 
Lord  to  enter  and  kill,  does  not.  authorize  to  take  awnj,  hA 
only  to  sport*  A  receivership  of  a  manor,  is  it  ii 
held  in  Ma/ufelTs  case,  may  be  entailed^  for  it  is  litka 
the  statute  de  danU^  for  it  is  to  be  exercised  in  kni; 
so  is  this  therefore  a  matter  which  either,  may;  beeotsil^ 
or  limited  as  an  origin^  fee-aimple  oonditkwsl;  t 
cannot  therefore  be  considered  aa  a  matter  purdiy  p» 
sonal.  This  is  no  part  of  LoA  Wind£9(n'%  old  cM^* 
but  he  is  the  grantee  of  a  gi^otee  of  a  new  mitttr 
which  is  not  a  partf  of  his  old  estate^  but  the  grantee 
agrees  that  he  sliall  have  it:  for  it  appears  on  tk 
pleadings  that  the  deed  is  sealed  with  the  seal  d 
Thomas  Fciq/. 

Blosseij  in  rqply.  First,  This  cannot  be  made  anil- 
^able  OS  a  grant,  for  it  is  not  pleaded  aa  a  grant  S^ 
Qondly,  it  cannot  enure  as  a  grant,  because  it  is  by  btr- 
gain  and  sale,  which  only  passes  an  use*  Thirdly,  a 
easement  to  enter  for  a  particular  purpose  as  to  sit  at  a 
.cotton  mill,  is  no  tenement,  as  hath  been  held  in  settl^ 
ment  cases,  though  it  be  profitaUe  to  the  grantee.  Tbe 
distinction  adverted  to  appears  in  Fitch  v.  JSawUt^pf  thtf 
l^ally  settled  inhabitants  might  play  at  crickel^  but 
inhabitants  for  the  time  being  could  not:  but  tliii 
description  of  **  friends''  is  too  general,  and  being  too 
general,  it  destroys  the  whole:  for  the  reservatkn 
cannot  be  good  in  part,  and  bad  in  part.  The  Bigp^ 
ment  drawn  from  the  statute  Qtua  cnqdores^  is  not 
that  the  lands  are  holden  by  the  grantee  by  the  service 
of  suffering  Lord  Winiesor  to  qport  on  this  land,  but 
that  the  statute  fida  emptores  precludes  the  creating 
new  charges  of  this  nature  on  land,  as  well  as  alieo- 
attons  of  land  oa  new  services.    [Curia  cantrdJ^    Oa 

the 


IN  THE  B'xFTY-ssTSNTfi  Yeau  OF  GEORGE  III.  625 

thereservatibn  to  Lord  fVindeaarnnd  his  servants,  the 
authority  t  cited  from  Co*  Dig.  (a)  affords  an  ans#^r 
to  several  other  authorities  cited  front  antiaat  books; 
the  words  are,  "  the  licence  for  the  servants  imports  ^f'jL 
an  interest  iii  the  Mng,  not  in  the  land/'  Warren, 
chase,  and  park,  are  incorporeal  hereditaments,  and 
a  grant  thereof  conveys  an  interest  in  the  thinj^  i.  e» 
in  the  game,  not  in  the  land*  And  a  warren,  park^ 
or  chase^  may  be  granted  to  a  man  and  his  heirs,  but 
there  is  no  instance  tha^  an  easement  may  be  granted 
to  a  man  and  his  heirsu  '  In  3  MotL  it  is  in  a  Warren* 
That  which  is  granteidf  to  a  man  and  his  heirs  in  a 
park,  must  be  a  perpetuity,  and  most  be  by  deed* 
The  case  cited  is  of  a  licence  to  one  and  his  heirs,  to 
hunt  in  my  park,  not  in  my  land.  It  is  said,  th]% 
though  not  a  regular  grant,  is  an  assent  by  the 
grantees;  if  so,  it  ought  to  have  been  pleaded  as  a  li- 
cence by  the  original  grantee;  but  it  is  impossiblethat  an 
assignee  of  the  land  after  so  many  hundred  years,  can 
be  considered  as  now  licennng,  or  bound,  by  this  licence; 
So  far  as  there  is  an  interest  in  the  game,  in  warren, 
park,  and  chase,  it  may  perhaps  be  grantable  to  a  man 
for  life.  But  it  is  otherwise  of  an  entry  into  the  land 
to  hunt.  This  has  been  assimilated  to  the  case  of 
dignities,  and  it  has  been  argued,  that  because  a 
dignity  has  no  connection  with  the  land  except  the 
name,  therefore  every  easement  which  has  a  closer 
connection  whtk  the  land  than  a  dignity  has,  may  hi 
entailed.  If  so^  there  is  no  easement,  and  scarce  any 
thing  tliat  can  be  named,  which  cannot  be  entailed; 
An  annui^  cannot  be  entailed,  but  it  can  be  limited 
to  a  man  and  his  heirs^  because  it  is  a  profitable  thing ; 
but  here  is  no  profit,  and  no  instance  can  be  found  of 
any  thing  being  entailed,  which  is  not  a  matter  of 


(tf)  a.  !%•  tit  Giof ^  U  a. 
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profit.  Any  thing  deaooidible  and  entailable  is  aasign- 
able»  otherwise  it  woold  create  a  perpetintyp  and  it 
would  be  quodam  modo  a  service  issuing  oat  of  land| 
and  so  is  Toid.  It  has  been  argued,  that  though  not 
good  for  passing  an  interest  in  land,  it  might  be  good 
as  reserving  something  out  of  the  land,  though  Lord 
JVindesor  had  no  estate;  but  there  is  no  authority  that 
a  person  having  only  an  equitable  interest^  who^  it  is 
dear,  could  not  reserve  a  parcel  of  the  land  itsd^  can 
reserve  an  interest  out  of  the  land*  Hunting  is  ca- 
pable of  two  acceptations :  it  may  mean  the  pursuit  of 
all  game ;  it  may  mean  only  pursuing  of  beasts  with  a 
number  of  dogs;  but  the  question  is,  in  what  sense  it  is 
used  here.  The  statute  H.  j^  speaking  bf  hunting  tot 
pheasants,  does  not  help  the  Defendant ;  for  one  may 
hunt  for  a  pheasant,  and  though  the  art  of  shooting 
game  on  the  wing  was  not  known  at  the  time  when 
this  grant  was  inade^  that  does  not  hdp  him,  for  a 
grant  must  be  construed  strictly,  and  cohfined  to  the 
modes  ol  aucupium  then  known. 

"    Gir.  adv.  rmlt. 


On  this  day,  GiMs  C.  J.  delivered  the  judgment  of  the 
Court  His  Lordship  first  stated  the  pleadings,  and  ob- 
served, that  the  material  part  of  the  deed  set  out,  was  the 
exception.  The  plea  in  substance  is,  that  the  Defendant 
went  to  shoot  pheasants  and  partridges,  under  the  privi- 
lege reserved  by  this  deed.  Several  objeslfons  have  been 
urged  against  this  plea.  First,  that  the  reservkticm  is 
not  to  persons  from  whom  the  estate  moved.  To  this 
it  is  answered,  that  the  deed  may  operate  as  a  grant; 
and  that  although  it  may  not  be  good  as  a  reservation, 
yet  being  sealed  with  the  seal  of  all  the  parties,  it 
would  operate  as  a  grant  to  Lord  Windesor^  and  the 
heirs  of  his  body ;  and  that  it  was  more  than  an  ease- 
ment, seemed  admitted,  because  it  was  to  himself,  his 
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heini»  and  servants.  The  case  has  been  esLtremdy 
well  argued)  and  I  doubt  not  but  that  all  the  authori- 
ties were  brought  before  us.  But  there  is  another  point 
in  the  case,  supposing  this  to  have  its  full  operation, 
whether  as  a  grant  or  a  reservation ;  whether  it  extends 
to  shooting,  and  we  think* it  does  not;  that  the  word 
hunting  does  not,  in  its  fiur  acceptation^  extend  to 
shooting  featb«^  game.  If  one  were  to  give  leave  to 
another  to  hunt  over  his  premises,  it  would  not  give 
him  the  liberty  of  shooting  there ;  and  many  would 
give  another  liberty  of  hunting  over  their  premises,  who 
would  be  extremely  annoyed  if  he  went  shooting  there. 
Therefore  we  are  of  ofmiion,  that  the  Defisndant  is  un- 
justified by  his  plea ;  and  that  there  must  be 

Judgment  for  the  Plaintiff,  (a) 


I8I7. 


(tf)8ee  MoMWn  r.  18.  /•  io>    two  words  hawking  indhufttmg.V 
<<  Of  the  fignificatipa  of  tliet^    f.  X36.  in  4to.  edk,  LomL  i6is^. 


S0ARB6  and  Another  v.  Thobnton. 


June  90. 


'THIS  was  an  action  of  assumpsit  on  a  policy  of  in-  "^^^^  ^^ 

surance  upon  flax,  valued  at  5200/.,  at  and  from  owner  of  a 

Pemau  to  Oporto.     In  all  the  counts,  the  interest  was  •^*P»  ^^  ^ 

contract, 

averred  to  be  in  the  PlaintiflFs.     In  the  first  count  the  piace$  the  en- 
loss  was  averred  to  be  by  the  barratry  of  the  master,  tire  yestel  for 

a  time  under 
the  sole  controul  of  tke  freighter,  during  that  time  say  act  of  the  owner  of  the 
yessel,  done  in  fraud  of  the  freighter,  is  an  act  of  barratry. 

The  words  <<  let  to  freight  and  hire''  are  not  etsentui  in  order  to  constitute  the 
fireighter  sole  owner  for  the  timt. 

A  covenant  by  the  owner  to  carry  xoo  tons  for  the  freighter  from  P.  to  O^  at 
6/.  per  ton,  and  a  covenant  by  the  freighter  that  the  commander  might  fill  up  the 
vessel  with  any  other  goods  on  freight,  the  eonmander  agreeing  that  the  freighter 
should  have  the  preference  of  shipping  the  other  goods :  if  the  freighter  fiUs  up  the 
vessel,  he  becomes  complete  owner  for  the  time,  and  a  loss  by  the  act  of  the  original 
owner  is  a  loss  by  banratry. 

In 
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In  the  second  count,  by  certain  perils,  loesef,  and  mil* 
fortunes,  which  came  to  the  hurt,  detriment,  and  (b- 
mage  of  the  goods.  And  in  the  third  count,  bj  perik 
of  the  seas.  At  the  trial  before  Surraugh  J.,  it  tk 
I/mdon  sittings  after  Hilary  term,  1 8 1 7,  the  juryfand 
a  verdict  for  the  PiaintiiF,  for  500/.  damages,  sdhject 
to  the  opinion  of  the  Court  upon  the  following  cnt 
The  plaintiffi,  on  the  aoth  February  1 8  id,  enteral  m 
a  sealed  charter-party,  expressed  to  be  between  tfeerir 
FofUes  commander  of  the  Parh^guese  brig  Jcae  at 
Maria^  then  in  the  port  of  London^  and  the  pliintifi^ 
freighters  of  the  said  brig,  whereby  Fimtes  covenantfll, 
that  the  brig  being  tight,  staunch^  and  snbituttl, 
and  every  way  properly  fitted,  victaaHed^  and  muoA 
as  b  usual  for  vessds  in  merchants^  service  md  for 
the  voyages  thereinafter  mentioned,  should  inmdi- 
atdy  take  on  board  in  London^  fkxxa  the  fi«|^t 
seventy  tons  of  flax,  and  five  tons  of  hemp^  and  theie 
with  proceed  direct  to  Figueiroj  and  give  notice  «f 
her  arrival  to  the  agents  there  of  the  freighter,  lod 
deliver  the  flax  and  hemp,  agreeably  to  bills  of  ladio^ 
and  with  all  dispatch  sail  direct  to  Pemauj  and  tha« 
take  on  board  firom  the  said  agents  or  assigns  100 
tons  of  flax,  (together  with  the  other  goods  therah 
after  mentioned)  and  therewith  sail  direct  to  Oporto 
and  there  deliver  the  whole  100  tons  of  flax,  agrn^ 
ably  to  bills  of  lading,  and  there  end  the  voyage. 
And  the  commander  agreed,  that  the  brig  should  lie 
at  Pemau  for  the  purpose  of  receiving  the  100 
tons  of  flax,  twenty  running  days  in  the  wholes  to 
commence  on  loth  of  April  then  next,  provided  the 
brig  should  then  have  arrived  at  PemaUj  and  be 
ready  to  load  on  or  before  that  period ;  otherwise  the 
lay  days  to  commence  from  the  day  on  which  the  hiig 
should  arrive  at  Pemau^  being  ready  to  load,  and 
notice  thereof  given :  that  the  vessel  should  go  ad- 

fi  dresied 
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dressed  to  the  agents  or  assigns  of  the  frei^ter,  at  her        1817* 
ports  of  loading   and  discharge;    and  the  freighter     '^^^    ^ 
covenauted,  at  his  own  oostsy  to  send  the  seven^  tons  ^. 

of  flax  and  five  tons  of  hemp  alongside  the  said  brig  Thornton. 
in  the  port  of.  London^  and  to  send  the  loo  tons 
of  flax  alongside  the  brig  at  Pemau,  within  the  day 
thereinafter  limited,  or  days  of  demurrage  therein- 
after granted;  and  to  receive  the  loo  tons  of  flax 
from  alongside  the  brig  at  Oporto  with  all  dispatch, 
and  to  pay  for  the  freight  or  hire  of  the  brig  for 
the  voyage,  2/.  105.  from  London  to  Figueira,  for  every 
ton  of  flax  or  hemp  there  delivered,  with  5  per  cent. 
primage,  and  from  Pemau  to  Oporto,  freight  at  6/.  per 
ton  for  the  flax  there  ddivered,  with  5/.  per  cent. 
primage;  that  the  whole  freight  and  primage  from 
London  to  Figueira,  and  from  Pemau  to  OpottOj 
should  be  paid  as  follows;  viz.  300/.  to  be  advanced 
previous  to  the  brig  sailing  from  London ;  but  in  the 
event  of  the  loss  of  the  vessel  during  the  voyage,  the 
300/.  to  be  returned,  the  remainder  of  the  freights  and 
primage  to  be  paid  in  cash  forthwith  on  the  freighter 
receiving  advice  of  the  delivery  of  the  flax  at  Oporto : 
provided,  and  the  freighter  agreed,  that  the  commander 
should  have  liberty,  without  prejudice  to  that  charter- 
party,  to  receive  any  goods  on  freight  on  board  the 
brig  at  Figueira  for  Pemau,  and  there  deliver  them ; 
for  loading  such  goods,  the  commander  was  to  be  al- 
lowed fourteen  runm'ng  days  from  the  brig's  arrival  at 
Figueira:  and  in  such  event,  the  commander  agreed,  that 
the  goods  should  be  delivered  at  Pemau  within  eight 
running  days  after  arrival  there ;  provided  further,  and 
agreed,  that  the  said  commander  might,  without 
prejudice  to  that  charter-party,  complete  the  load- 
ing of  the  brig  *  at  Pemau  with  other  goods,  on 
freight,  over  and  above  th^  100  tons  of  flax:  and  in  . 
such    case  the  commander   agreed,  that  the  agents 

or 
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transporting  the  goods  became  a  different  person 
from  the  owner  of  the  ship,  the  person  tmuportiif 
the  goods  was,  as  the  temporary  owner,  allowed  to  r^ 
cover  far  the  barratry  of  the  permanent  owner  of  the 
ship.  Fallefo  v.  Wheeler  {a)  is  not  distingnishible 
from  this  case;  which  does  not  fall  within  the  ciko 
Nfdt  V.  Bourdieu  {b).  In  Vattejo  ▼•  Wheeler  there  ii  t 
mistake  in  stating  the  fact  that  Darwin  let  the  ship  to 
freight,  who  chartered  her  to  Brcnon  /  the  fiicts  sr 
transposed,  as  may  be  seen  in  the  judgment  of  BuBerl 
in  Nfitt  V.  Bourdieu ;  in  Vallefo  v.  Wheeler  it  was  deter- 
mined that  the  owner  of  the  goods,  though  be  hd 
no  connection  with  the  owner  of  the  ship,  vss 
not  entitled  to  recover.  So,  in  this  case  the  person 
who  commited  the  barratry  was  originally  the  owner, 
but  he  is  not  the  owner  throughout,  and  as  Lord 
Mansfield  there  says,  Wittis  may  be  laid  out  of  the 
case^  for  that  if  any  fraud  was  committed,  it  w» 
committed  on  Darwin.  Barratry  can  only  be  com- 
mitted against  the  owner  of  the  ship.  The  owner  ef 
the  goods  has  nothing  to  do  with  it ;  if  the  owner  of  the 
ship  assents  to  an  act  it  is  not  barratry.  Barratry  does 
not  bear  relation  to  the  person  who  effects  the  insnr- 
ance,  and  wants  to  sue  the  under-writer,  bat  remeds 
the  owner  of  the  ship;  thus  has  it  hitherto  been  hdd: 
but  the  law  is  enlarging  itself  on  this  point.  FalUfO  1. 
Wkeeler  was  the  first  case ;  the  Plaintiff  comes  within 
that  case,  he  is  owner  of  the  ship  pro  hdc  vice.  She  is 
to  sail  when  he  pleases,  to  be  kept  as  long  as  he  please^ 
for  a  certain  period,  without  paying  any  thin^  and 
after  that  period,  then  at  certain  demurrage  per  day. 
<<  The  ship  being  dispatched,"  by  whom  ?  »  By  the 
Plaintiff."  So  this  becomes  distinguishable  from  the 
case  of  a  part- freighter,  or  general  ship,  where  the  time 


(a)   tCowp' I4i' 
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of  sailing  depends  on  the  master.     Here  the  Plaintiff       1817. 
erercises  that  controul  which  an,  owner  alone  exercises.     \^^~  ^ 
At  PefTUM  the  master  is  to  address  to  the  assigns  or  ^^ 

agents  of  the  freighter,  to  take  on  board  a  hundred  tons  TnoBNTOBrk 
of  flax,  and  the  time  of  sailing  thence  is  to  be  directed 
by  the  Plaintiff's  agents ;  so  that  he  cannot  stir  thence^ 
till  the  Plaintiff  orders  him:  he  is  then  to  proceed  with 
the  cargo  to  Oporto^  and  there,  end  the  voyage ;  here 
then  is  a  hiring,  of  the  vessel  for  the  voyage.  If  the 
hundred  tons  of  flax,  indeed,  were  not  sufficient  to  load 
her,  the  commander  was  %t  liberty  to  take  in  goods 
from  other  persons.  But  if  the  vessel  were  not  the 
Plaintiff's,  he  would  have  been  at  liberty  to  do  that 
without  consulting  the  freighter.  No  part,  therefore, 
more  strongly  than  this,  shews  that  the  master  was  to 
do  this  for  the  benefit  of  the  freighters.  He  is  to  be 
aUctaoed  eight  days  only  for  this,  not  ad  Ubitum,  as  he 
would  if  the  ship  w«re  still  his.  The  •  direction  and 
controul  of  this  ship  is  therefore  to  be  in  the  freighters 
also.  In  the  case  of  Tate  v.  Meek,  now  in  the  paper 
for  argument,  the  charter-party  is  in  the  same  terms  I 
the  privilege  of  filling  the  ship  is  in  substance  a  let- 
ting of  the  ship,  inasmuch  as  no  other  can  use  the 
ship  without  the  Plaintiff's  consent  The  terms  of  the 
charter-party  in  Vailejo  v.  Wheeler  do  not  appear,  but 
the  Court  will  look  to  the  substance :  if  the  effect  be  to 
put  the  entire  controul  of  tlie  ship  fti  die  fireighters  for 
the  voyage,  it  is  a  letting  to  hire.  In  justice  the  De- 
fendant ought  to  pay,  because  this  loss  is  brought  aboat 
by  the  act  of  a  person  over  whom  the  plaintiff  had  nd^ 
ccHitroul.  It  is  the  policy  and  spirit  of  insurance  law,\ 
to  effectuate  these  contracts  to  the  uttermost,  and  it 
appears  that  in  substance  and  efiect  the  Plaintifis  arc 
the  owners  of  the  vessel  for  .the  purpose  of  this  policy. 
The  case  which  will  be  cited,  NiUt  v.  Baurdieuj  is  dis- 
tinguishable from  the  present,  for  there  the  plaintiffs  had 
Vol.  VII.  Uu  no 


Hie  laooiid  count  was  framed  on  these  ( 
aad  die  Coort  held  the  Phuntiff  entitled 
that  count  Eflect  is  to  be  given,  aoco 
case^  to  the  goieral  words  in  this  policy,  i 
thereto  any  loaa  which  happens  is  to  be 
If  it  is  a  loss  which  comes  not  within  ani 
;  cedent  special  losses,  it  does  come  withir 

words, 

Vaughan^  Seijt.  contra.     Barratry  is  w< 
a  recent  judgment  of  Lord  EUenborough  ( 
V.  Baaxroft.  (6)     A  more  correct  report  c 
VaUgo  V.  Wheeler  is  found  in  Uqffl  {c\ 
i:  a  note  of  AUeyne  who  argued  it  against 

Ceurt  of  his  being  owner,  under  the  cha 
expressly  found  by  the  jury,  under  the  di 
Court  It  was  thrice  spoken  to,  and  niu 
the  point,  whether  WiUes  were  owner,  or 
hie  vicef  u  e.  whedier  the  ship  was  let,  or 
ovmcr  had  only  agreed  to  navigate  her  i 
spot  Lord  Mansfield  says,  **  If  she  is  Ic 
then  he  Who  hires  her  on  freight  is  the 
a  ship  be  let  out  generally  to  fineight,  then 
is  owner  for  that  voyage;  but,  (which  is 
there  be  only  a  oorenant  to  carry  goodi 
would  have  the  direction  of  the  ship,  and 
the  master  and  mariners.    Most  charter- 
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bsth  hired.     Here  the  parties  have  studiously  avoided       1817- 

any  thing  like  a  letting :  not  a  single  ei^ressipn  of  tbj^    ' V" '~  ~^ 

charter-party  shews  that  the  ship  was  eyer  let,  but  ^ 

there  is  much  to  shew  that  the  ship  could  not  be  let.   T^aanroii. 

H^e  Fontesj  the  owner,  is  also  commander;  and  he 

covenants  to  take  on  board  his  Tessel  seventy  tons  of 

fla^  and  five  of  hemp;  and  to  go  toFigyeiras  and 

when  fhey  gfif,  there,  the  paptain  may  take  pn  board 

what  gpods  he  pleases,  and  th^  freighter  hajs  nothing 

to  do  with  it.     If  goods  had  be^  shipped  at  JFtgueircf^ 

and  lost,  th^  plaintiff  wopld  not  have  been  liable  for 

them :  he  had  no  intereU.  or  conq^m  with  the  vessels. 

Whatever  the  captain  tpok  on  board,  was  for  the  benefit 

of  the  owner  of  the  ship,  and  on  his  account,  not  for 

the  freighter's.     The  ship  is  not  let  for  a  g^oss  sum: 

there  ia  a  stipulation,  that  if  the  freighter  wanted  at 

Permm  to  |hip  more  than    lOo  tons,  the   freighter 

should  havp  the  pre&renc^e.    What  ?  give  a  preference 

to  the  man  who  was  already  owner  oi  the  entirety  pro 

hdc  mcef  and  had  the  control  of  the-  whole?   T^ 

would  b^    redundant     hx  VpUf^  v.  Wh^elerj  it  was 

assumed)  that  the  entire  ^hip  w^  let  Xo  freijrht     The 

owjuer  corner  on  boarid^   because  he  had  a  right  to 

go  pn  boards  ^d  had  h^  own  master  and  servants 

on  board,  and  Jie  runs  her  wilfully  on  shore.    All 

the  cases  were  submitted  to  the  Court,    in    Yates 

V.  RaiUon,  wherein   the  Court  was  disposed  to  review 

HtUton  V.  Bragg,  (a)       In   jlhe    case  of   Jpraz^  v. 

Marsh  {b)f  wherein  a  ship  was  chartered  to  the  <^ptain 

for  a  certain  number  of  voyages,  at  a  certain  rent,  Lord 

EUenborough  C.  J.  says,    <<  To  say  that  the  r^stered 

owner,  who  divests  himself,  by  the  charter-party,  of  all 

controul  and  possession  of  the  ship  for  the  time  being, 

in  favour  of  another  who  has  all  the  use  and  benefit  of 

it,  is  still  liable  for  stores  furnished  to  the  vessel  by 

(<?)  AnUi  Vn.  Z4.  {h)  13  Biuf^  »38« 

U  u  2  the 
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1817*       the  order  of  the  captain,  daring  the  time^  would  be 

SoARia       pushing  the  effect  of  those  acts    much  too  fcr."   Ko 

t;.  facts  in  this  case  shew,  that  JFontes  is  depriTcd  oTtk 

THORMTOir.    controul  of  his  vessel.    Here  are  wholly  wanting  Am 

words  which  are  the  ordinary  form  of  a  charter-putTy 

the  <'  granting  and  letting  to  freight."     Upon  iSxit> 

fendant's  own  statement,  there  is  in  that  an  intcrnl 

voyage,  during  which  they  agree  that  the  government  of 

the  ship  remains  in  the  ship-owner ;  viz.  from  ligMein 

to  Pemau  s   and  it  occurs  to  the  freighter,  that  if  tk 

master  takes  in  goods  at  Fi0etra  and  goes  to  Ptnmi 

perhaps  he  may  occupy  a  vcr]|incon  veoient  time,  tha^ 

fore  he  makes  the  owner  covenant  to  get   to  Ptrfm 

by  a  certain  time. 

Best  in  reply.     The  doctrine  of  VaOefO  v.  Wafer 
ought  to  be  extended  rather  than  narrowed ;  wiierw 
the  <lefendant's  doctrine  would  without    reason  pro- 
tect a  person  against  his  own  engagement.     It  wobU 
be  material  to  know,  by  the  report  in  Uqffij  what  m 
the  form  of  the  charter-party  in  that  case.      There  are 
as  many  forms  of  charter-parties  as  there  are  notsM 
If  a  charter-party  speaks  of  a  full  and  complete  caigo^ 
it  conveys  the  whole  ship.    In  Hutton  v.  Bragg^  thosgb 
it  does  not  appear    by  the  report  in    Marshaly  Ae 
charter-party  was  in  the  same  words  as  in    Yata'i* 
Bailston.     Hiere  is  in  this  present  case  a  covenant  to 
pay  for  the  Jreight  or  hire  of  the  ship  for  the  voyif^e 
from  London  to  Figueira^  and  from  Pemau  to  Oporto ; 
but  these  transactions  ought  to  be  construed  liberaDy^ 
and  not  upon  a  literal  and  narrow  construction  of  the 
words  of  the  charter-party :  it  must  be  construed  by  the 
general  intent ;  and  the  intent  here  is,  that  the  freighter 
shall  have  the  entire  ship  for  the  voyage,  not  indeed 
with  the  power  of  hiring  and  displacing  the  master  and 
mariners,  for  no  freighter  of  a  vessel  ever  had  thit 

power. 
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power.     From  London  to  Figueira  the  owner  could 
only  carry  goods  for  the  freighter :  there  is  a  hiring  of 

the  ship  to  Figueira^  and  of  the  whole  ship  to  Figueira  ;  ^, 

and  although  from  Figueira  to  Pemau  the  master  might  Tbxxbmtom. 
take  in  what  goods  he  pleased,  without  the  freighter's 
controul,  and  from  Pemau  home  the  plaintiff  was  to  pay 
according  to  the  quantity  of  goods  brought  home,  and 
if  he  did  not  fill  her,  the  owner  had  a  right  to  do  it ;  yet 
the  case  finds  that  the  634  bales  of  flax  put  on  board 
at  Pemau  for  the  plaintiff  then  filled  her;  so  that  at 
the  time  of  the  barrati||  and  when»  the  loss  took 
place,  the  freighters  ha^ju  filled  her,  were  as  fiiUy 
and  completely  owners,  ima^  in  possessitm  of  the  ship, 
as  a  charterer  can  ever  be.  It  matters  not  in  what  re^ 
lation  to  the  ship  the  pliuntifis  stood  at  another  period, 
when  the  loss  did  not  happen.  It  is  said,  they  had  only 
a  right  to  carry  goods,  but  if  an  owner  grants  a  right 
to  carry  as  many  goods  as  a  vessel  will  hold,  he 
grants  the  use  of  a  vessel..  This,  is  strongly  iUustrated 
by  analogy  to  the  case  of  Buri  v.  Moore,  If  one. 
grants  the  grass  of  a  field,  the  grantee  is  the  owner  for 
the  time  being,  as  was  held  in  Burt  y.  Moore  {a) ;  and 
may  maintain  trespass  against  the  owner.  Suppose 
the  grantor  had  reserved  a  right  to  turn  in  one  horsey 
that  would  be  the  reservation  of  a  liberty,  but  the  dose 
is  still  in  the  grantee.  But  it  is  said,  ^*  How  came 
the  owner  on  board  ?"  The  answer  is,  '*  He  came  on 
board  ex  maleficioy*  and  no  paper  or  deed  will  pre- 
vent that.  He  went  there  to  supersede  the  person  to 
whom  the  conduct  of  the  ship  was  entrusted.  An  ex* 
ception  of  reasonable  room  for  those  who  are  to  navi- 
gate the  ship  does  not  prevent  the  ship  being  in  the 
freighter's  exclusive  possession :  so  lately  held  in  B.R. 
in  the  case  of  the  Trinitjf  House  v.  Clarke,  {b)    All  the 

{a)  5  Term  Rtf,  3S9.  {b)  4  MmUe  fsf  Sthv.  s88. 

U  u  3  useful 
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useful  part  of  the  ship  was  here  occupied  by  tbe  goodi 

of  the  plaintiff.     He  who  has  the  ratire  use   of  the 

ship,  must  be  considered  as  the  temporary  owner  of 

Thormtok.    the  ship.    In  Nutt  v.  BdurdieUj  there  was  nothmg  to 

restrain  the  owner  of  t^e  ship  from  doing  what  he 

would  with  it. 

Cur.  ndo.  xdL 

QvtBB  C  J.  on  thb  diay  delivered  the  judgment  of 
the  Court. 

This  was  an  aetioA  6ii  a  ^Policy  of  inmiruice  on  thil 

Portuguese  ship  Jaze  and  Mgrioj  and  the  dftrlartHiatt 

avers  a  loss  by  barratry,    i  confine  myeetf  to  ibe 

loss  by  barratry,  because  it  is  estremely  diffioolt  far 

the  IHaintiff  to  recover  o^  any  other  groaiid»  if  he 

cannot  recover  on  that    The  cause  was  tried  befioie 

Butroughi.  in  London.     Evidence  was  given  of  a 

charter-patty  of  affreightment  between  Fotdes  of  the 

One  part,  and  Soaresj  therein  expressed  to  be  :lhe 

Jireighter  of  the  said  brig,  of  the  other  partf  which 

witnessed  tluit  for  the  consideraUons  therein  aAntioBed 

Ftmtes  covenanted  that  the  said  brig  beii^  tight  and 

staunch,  as  is  usual^/^r  vessels  in  merchant^  sendee^  and 

for  that  voyage,  should  receive  and  take  in  seventy  tons 

of  flax,  and  five  tons  of  hemp,  sail  for  th^  port  of 

Figueira^  give  notice  of  arrival,  and  make  true  delifat}^ 

and  with  all  dispatch  sail  fot  Pemau  in  Bassioj  whef6 

being  arrived,  she  should  imm^iately  give  notice  to 

the  freighter,  and  take  on  bdkrd  one  hundred  tons  of 

flax,  with  other  goods,  and  sail  for  OpariOf  and  on 

arrival  give  notice  make  delivery  according  to  bills  of 

lading,  and  such  delivery  being  completed,  end  the 

said  intended  voyage.     So  that  by  this  stipulation, 

the  master  covenants,  as  in  the  last  case,   with  the 

freighter,  to  take  certain  goods  on  board,   to  go  to 

F^ueira^    thence  to  Pertiauy    to  take  in  there  one 

hundred  tons  of  flax^  proceed  with  the  cargo  to  OpcrtOj 

make 
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ma^  tri^  delivery  tbere^  and  so  end  thp  yoyag^       1817. 
There    are    stipulations  for  the  freight  which  it  is    ^^/"  -^ 
not,  I  think,  necessaiy  to  states  but  there  i^  a  p^x^^On       ^^^^^'^ 
that  the  compander  shall  hnvf  liberQr»  withoqf  |m-   Thormioh* 
judice   to   this    charter-party,    t/o  tf|ke  in  goods  ^t 
FiguHra  and  convey  the  saine  to  PpHfUtu^  wl)ic)i  i§  not 
an  uncommon  provision.     Ther^  is  aoptber   p^o^i* 
sion,  mid  the  freighter  agrees,  (fc^r  this,  it  is  observ- 
able, the  commander  has  the  leave  of  the  freigbtar,) 
that  it  shall  be  lawful  for  the  commander  to  cc^iipletQ 
a  cargo  at  Pemau^  withfother  goods  to  be  pfit  on 
board  over  and  above  th^  8ai4  one  l^undre^  tpias  i^ 
flax :  in  other  words,  if  I  put  one  hundred  tons  only 
on  board  you|r  vessel,  t^e  command^  may  fiU  up  the 
vessd  with  other  goods ;  but  if  I,  the  freighter!  cbufe 
to  fill  her  up,  I  am  to  I^  at  liberty  so  to  do.    The 
case  states  that  t]be  freighter  pot  op  board  snr^Qty 
tons  of  flax,  and  five  tons  of  hemp,  that  th^  sbjp 
saili4  aud  arrived  at  Figifeira^  diich/urged  her  cargo, 
and  saOed  in  ballast  to  Perr^au^  so  that  it  appears  that 
the  commandeir  put  no  gool]^  on  board  at  Pigimrq^ 
The  ship  took  in  at  Pemau  six  hundred  and  tihiity^ 
four  bales  of  flax,  which  filled  her  up,  so  that  ija^ 
commander  had  no  means  of  putting  a^y  goods  on 
board.    While  she  was  lying  at  Dealf  full  of  the  Plain- 
tiff's goods,  and  no  room  for  any  others,  the  owner  of 
the  ship  came  on  board,  took  the  command  of  her^ 
and  Gouoea,  the  captain,  assenting,  wilfiilly  rap  her 
ashore,  and  the  goods  were  lost  to  the  Plaintiffiu    The 
material  question  is,  whether  this  is  a  loss  by  barratry, 
and  the  objection  to  the  Plaintiff's  recovery  is,  tb^t 
it  was  the  owner  of  the  vessel,  who  ran  her  ashpr^ 
and  by  his  act  occasioned  that ;  which  is  supposed  to 
be  a  loss  by  barratry.     Barrat^  is  an  act  of  fraud  pot 
directed  against  the  owner  pf  the  goods  which  are  lost, 

but  a  fraud  against  the  owner  of  the  ship ;  and,  how- 

U  u  4  ever 


640  .  CASES  IN  TRINITY  TERM 

1817«       ever  innocent  may  be  tte  owner  of  the  goods»  wbo 
^^'^        seeks  to  recover  agaiost  the  underwriter,  yet,  if  the 
V  owner  of  the  ship  concurs  in  the  act  which  caused  the 

Thorntqh.  losg^  it  takes  from  it  the  character  of  barratry;  for 
tlie  very  definition  of  barratry  is,  a  fraud  by  the 
master  and  mariners  against  the  owner  of  the  ship. 
Pursuing  this  principle^  in  VaUejo  v.  PTheeler,  an 
action  which  was  brought  to  recover  for  a  loss  by 
barratry,  wherein  it  was  objected,  that  as  the  owner 
did  concur,  it  could  not  be  barratry,  the  anKwer  given 
was,  the  freighter  is,  for  fte  time,  pro  Mc  viee^  die 
owner.  -  You,  who  have  lei  the  ship  to  freight,  are 
fi>r  the  time  not  the  owner. '  If  Dartoin  haVi  in  that 
case  concurred,  it  would  have  been  no  barratry,  bat 
you,  fVilleSf  having  parted  with  the  possession  of  the 
ship  for  a  time,  are  not  the  owner,  and  your  concur- 
rence does  not  prevent  its  being  barratry.  Tlat  was 
the  principle  of  VaUejo  v.  Wheeler ^  and'  it  has  evtf 
since  been  recognized  as  law.  -  In  all  the  other  cases 
which  have  been  decided  pursuant  to  that,  the  owner 
of  the  ship  has  retained  no  controul  over  any  part  of 
the  ship :  (the  words  **  let  to  freight"  I  pay  no  r^ard 
to.)  Here  the  commander  covenants  to  receive  oa 
bdard  goods  in  London^  and  to  proceed  to  Figueira, 
there  being  no  stipulation  that  any  goods  should  be 
put  on  board  at  Figueira^  because  the  ship-owner 
thought  himself  sufficiently  recompensed  by  the  freight 
stipulated  for  the  rest  of  the  voyage:  the  freighter 
stipulates  that  it  shall  be  lawful  for  the  owner  to  pat 
goods  on  board  at  Figueira^  and  take  them  to  Penunu 
This  is  much  like  a  stipulation  by  the  ship-owner, 
that  he  considered  the  ship  let  to  the  freighter,  and 
that  without  this  provision  in  his  favour  he  would 
have  had  no  right  to  put  on  board  any  goods  of  his 
own,  and  diat  he  must  otherwise  be  content  with  the 
freight  of  such  goods  as  the  freighter  should  put  on 

board. 
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board.     The  same  observation  applies  to  the  stipu-        181 X. 
lation  that  the  owner  might  ship  good^  from  Pemau^     '    ~^~  -' 
over  and  above  the  one  hundred  tons,  if  the  freighter  ^^ 

did  not  chuse  to  fill  ap  the  vessel.  But  it  is  urged  Thornton. 
that  the  owner  having  a  right  to  ship  goods  on  freight 
on  his  own  account,  never  divested  himself  of  the  go* 
vemment  of  the  ship,  and  therefore  his  acts  cannot 
amount  to  barratry.  It  is,  however,  a  question,  whether 
the  parties  have  not  changed  places,  and  whether  tKe 
freighter  is  not  to  be  considered  as  the  owner,  and 
whether  the  owner  has  nl^t  merely  reserved  to  himself 
the  power  to  do  certain  things,  notwithstanding  the 
charter-party,  and  without  prejudice  to  it.  That  is  a 
fair  question  to  make,  but  we  are  to  look  to  a  further 
state  of  the  circumstances:  if  the  original  owner, 
though  he  continued  owner  for  some  part  of  the 
voyage,  had  ceased  to  be  the  owner  when  the  act  took 
place,  then  this  act  of  his  has  ceased  to  have  any 
effect  whatsoever.  At  Pemau  the  freighter  exercised 
his  election  to  put  on  board  as  much  merchandize  as 
entirely  occupied  the  ship,  and  the  original  owner  was 
thereby  precluded  from  the  opportunity  of  loading  any 
goods  on  board.  Hpwevcr,  therefore,  the  question 
might  have  stood,  if  the  act  had  happened  during  the 
period  in  which  it  might  be  doubtful  who  had  the 
controul  of  the  ship,  or  in  which  it  was  divided 
between  them r  here  the  period  when  the  owner  might 
have  resumed  a  right  in  the  ship  was  passed.  The 
freighter  had  filled  her  up  at  Pemauj  and  the  owner's 
opportunity  was  passed;  and  the  freighter ^had  a  right 
to  require  that  she  should  then  proceed,  without  any 
controul  of  any  other  person,  except  himself,  to  her 
place  of  destination.  Then  the  act  of  the  original 
owner  and  master  together  was  a  complete  act  of 
barratry.  If  the  right  of  the  original  owner  was  then 
at  an  end,  the  right  of  the  freighter  must  be  in  exist* 

ence. 
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SOARES 
V. 

Thornton. 


ence»  The  <x>ncurrence  of  the  freighter  waa  thea  the 
only  thing  that  would  prevent  the  act  of  the  mast^ 
from  being  an  act  of  barratry.  The  freighter  did  ooi 
concur  in  thi?  act^  thi9  therefore  U^  withif^  thi^  prin- 
ciple pf  VallejQ  y.  Whe^kr  s  apd  though  tl^er^  #np 
some  minute  circumstance?  of  distinction  \a  this  ca^^ 
we  are  of  opinion  that  they  dp  not  tak^  it  qu%  of  that 
principle,  and  that  the  judgnieot  thf^reff^e  must  be 
for  the  Plaintiff.  We  cannot  rc|;ret  the  resi^l^  to  whic^ 
this  reasoning  has  conduct^  us;  for  it  i^  a  very  hard 
thing,  when  a  person  has  inured  his  gpodsii  to  find 
himself  exposed  to  a  loss^  to  which  he  f  iipposed  his 
indemnity  would  extend,  but  in  which  he  is  firu^trated. 

Jqdgment  for  the  Plaintifl; 


June  ao. 


AdecUntioa 
in  replenafbr 
taking  divers 
goods  and 
diatteb  of  the 
Plaintiff;  is  bad 
for  uncer- 
tainty. 

And  although 
judgment  pass 
by  default  for 
the  Piaindffy 
the  defect  is 
not  cured  hy 
the  statute  of 
jeofails,  4  Ann, 
e,  i6t 


Pope  v.  Tillman. 

TN  replevin,  the  plaintiff  declared,  that  the  Defend- 
ant, in  a  ^*  certain  dwelling-house,  took  diyers 
goods  and  chattels  of  the  plaintiff."  After  ju^poaent 
by  default,  for  the  plaintiff,  and  a  writ  of  inquiry  exe- 
cuted, Ijensy  Serjt,  du  the  last  term,  obtained  a  rule 
nisi  to  arrest  the  final  judgment ;  against  which. 

Best  Serjt.  now  shewed  cause.  Neither  in  the  case 
of  Wiait  V.  JEssington  (a),  nor  in  that  of  Bertie  v. 
Pickering  (i),  which  were  cited  in  moving  for  the  rule^ 
was  the  attention  of  the  Court  referred  to  the  statute 
of  Ann.  (c)  Those  cases  too  are  in  trespass,  wherein  it  is 
more  necessary  to  enumerate  the  goods  than  in  replevin. 

The  objection  is  now  cured  by  thai;  statute  of  jeo- 


(a)  %  Ld.  Rajm.  t4iOi 

(b)  4  fiurr.  »455- 


(c)  4  Ann*  e%  i6«  //•  i  &  a. 

fiuls, 


Pope 
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fails  (a),  since  the  passing  whereof  it  is  only  necessary  1817* 
to  consider  whether  this  is  matter  of  sobstance  or  of 
form.  The  taking  of  the  plaintiff's  goods  is  the  sub- 
stance, the  enumeration  of  them  is  merely  matter  of  Tillman. 
form.  BcimdM  t.  Parstms  (6),  tlie  omission  of  the 
venue  of  a  request  is  matter  of  form,  and  cannot  be 
taken  advantage  of  by  motion  in  arrest  of  judgmentt 
which  is  bound  by  the  same  rules  which  rq^ulate  ge« 
neral  demurrers. 

Lenif  in  support  of  his  rule^  was  stopped  by  the 
Court. 

GiBM  C.  J.  in  case  there  should  be  a  judgment 
pro  rekjmd  habtnioy  or  capias  m  mtkemamj  it  is  ex- 
tremely material,  that  the  decUration  in  replevin 
should  inform  the  sheriff  what  are  the  goods  taken.  I 
would  not  give  judgment  in  this  case,  without  stating, 
that  the  C!ourt  have  not  failed  to  advert  to  a  case  in 
the  time  of  Lord  Hariwicke  (r),  in  which  it  was  held 
that  a  count  for  taking  guandamparceOam  litUei,  et  qHan- 
dam  parceUam  papT/riy  was  good ;  and  another  case  {d)j 
in  which  the  taking  fourteen  skimmers  and  ladles,  was 
held  sufficient;  but  there  was  something  to  guide  the 
party:  here  is  nothing  whatever  to  guide  die  party 
as  to  the  nature  of  the  goods  taken ;  and  it  is  still  more 
necessary  in  replevin,  than  in  trespass,  and  much  more 
so  than  in  trover,  that  the  goods  should  appear.  Upon 
this  declaration,  we  therefore  think,  no  judgment  can 
be  given. 

Rule  absolute  to  arrest  the  judjgment. 

{a)  4  Ann.  c.  z6.  and  Kempston  y.  Nelsouy  S.  C. 

(h)  zo  Eajtf  359*  6  Bar.  Mr.,  RepU^n^  H. 

{c)  Cos.  temf.  Hardw,  144^        {4)   %Str,  loij.    B9ume  v. 

Mattaire. 
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Jum  »i.  Craven  v.  Craven. 

The  Court  will  TN  this  case^  two  actions  pending  between  tl 
not  review  an        ^^jj^  ^g,.^  brothers,)  and  all  other  matters 

suggettion        ©nce,  were  referred  to  an  arbitrator,  who,  o 

that  the  arbi-    hearing,  apprized  the  Pl^ntifF,  that  he  had  n 

trator  to  whom  action ;  whereon  he  prayed  to  be  let  into  an 

all  matters  m  ,  .  ,    ,  ,    ,        1 

difference  were  c^se,  which  he  supposed   be    had,   and    attc 

referred,  con-    arbitrator  by  an   equity  counsel,   with  whos 

Sieleead  a^d    ^^^^'^^'^"^  perfecUy  agreed;    but  deeming 
rejected  the      irrelevant  to  the  circumstances  of  the  parties^ 
equitable  ques-  q,j  account  of  the  near  connection  between 
the  party  ap-    ^^  submitted  to  hear  the  story  four  limes 
plying  does       and  leaving  no  question  undisposed  oi^  he 
net  state  to      ^^^^  ^^  ^^^^^  ^^  ^^^  Defendant 

the  Court  any 
equitable  case, 

or  question  Pell  Seijt  had,  on  a  former  day,  obtaine 

which  he  sup-  „£j,-  j^  ^^  aside  this  award,  upon  an  affidari 

bitratortohave  suggested,  that  the  arbitrator  had  refused  to  c 
rejected.  the  equitable  case  of  the  Plaintiff;   and  althou^ 

a  reference  of  all  matters  in  difierence,  had 
himself  to  the  mere  matter  of  the  two  actioi 
this  ground  was  completely  disaffirmed  by  t 
trator's  affidavit,  stating  to  the  effect  above  d 
next,  that  inasmuch  as  the  arbitrator  had  n 
award  respecting  the  two  actions  only,  and  not 
ing  the  other  matters  in  difference,  which  it  a 
existed,  the  award  was  not  final. 

Lens  Serjt.  in  shewing  cause,  insisted,  that  ir 
as  the  plaintiff  did  not  even  now  state  any  e 
ground,  or  any  evidence  which  he  had  before 
on  which  the  arbitrator  ought  to  have  decidec 
endy,  the  Court  would  not  intend  that  the  ai 
had  done  wrong. 
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GiBBS  C.  J.  The  qaestions  in  this  case  are,  first, 
whether  the  award  be  final ;  secondly,  whether  the  arbi- 
trator has  so  conducted  himself  as  to  give  ground  to 
either  party  to  set  aside  his  award.  First,  this  is  a  re- 
ference of  all  matters  in  difference^  and  the  award  there- 
fore ought  to  go  to  all  matters  in  difference;  and  the 
arbitrator  so  recites  in  his  award,  and  then  he  sajrs, 
**  Having  considered  all  the  evidence  and  papers,  tauch^ 
ing  the  matters  in  difference^  I  award,  that  the  Plaintiff 
has  no  cause  of  action  ;  this,  therefore,  purporting  to  be 
an  award  concerning  the  matters  in  difference,  is  equiva- 
lent to  an  award  on  the  premises,  which,  according  to 
my  recollection,  must  be  taken  to  be  final,  as  to  ail  mat- 
ters referred.  Next,  whether  the  arbitrator's  conduct  re- 
quires the  award  to  be  reviewed.  I  agree  with  the 
Defendant's  counsel,  that  it  is  not  sufficient  to  put  an 
abstract  proposition  to  an  arbitrator,  and  upon  his 
answer,  decline  to  give  evidence,  or  prefer  a  claim,  and 
then  complain  of  it,  but  that  he  should  tender  a  specific 
case,  and  specific  evidence:  but  I  think,  on  the  fair 
construction  of  this  affidavit  of  the  arbitrator,  be  has 
completely  answered  this  charge.  It  is  said,  that  he 
refused  to  entertain  an  equitable  question:  be  was, 
however,  attended  by  an  equity  counsel,  and  he  agreed 
with  him  in  all  his  propositions  of  law,  but  was  not 
prepared  to  think  them  applicable  to  the  present  sub- 
ject; and  he  swears  that  he  was  determined,  on  account 
of  the  situation  of  the  parties,  to  reject  nothing  which 
could  tend  to  elucidate  the  question  between  them. 

Rule  discharged. 


1817. 
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181 7. 

a  *  ft 

June  %i.  Wood  and  Another  v.  Day. 

^.^TT^*  ^®  THIS  was  an  action  of  covenant.  The  Phuntiffi  aver- 

rebuild  A  noQie   X 

in  two  yeirsy  ^^  ^^^  TAoiiuzs  KnacksUme  the  elder,  being  idaed 

and  sufficiently  in  fee  of  the  premises,  which  they  averred  to  be  gavelkind 
nme^d  aU  hmds  m  Keitt^  in  1725  died  intestate,  leaving  Frances 
otherbuHdiBgt  his  widow,  and  Thomas  and  Francis,  his  sons,  to  which 
to  be  erected    g^jj^  |^  jijg  ^jo-heirs  by  the  custom  of  gavelkind,  one  un- 

term,  wben,  divided  moiety  descended,  and  they  became  thereof 
where,  and  u  seised  in  fee,  in  undivided  moieties,  and  IVofices  the 

leouiie*  and  ^dow  became  seised  of  the  other  undivided  moiety  for 
tlie  tame  in  all  life,  as  her  dower,  the  reversion  after  her  death  or  se> 
T^  ^  cond  marriage  belonging  to  the  sons  TTkomas  and 
paiied,  in  the    Francis  in  fee,  in  equal  moieties,  in  common;  that  in 

end  of  the  i  ^^^  Francis  the  son  died  intestate^  seised  of  the  moiety 
term  to  vield       «  i**  •  i«** 

up  to  the  lea-   ^^  ^  moiety  m  possession,  and  of  a  moiety  of  a  moiety 

SOT,  was  fol-  in  reversion  expectant  on  the  decease  or  marriage  of 

covenam  ^  ^tfw«  the  widow,  leaving  an  only  daughter,  Fnances, 

the  lesMir  to  whom  the  same  descended  in  fee ;  that  Frances  the 

""SfiL'^  widow  in    1754  married  Frederick  Hillj  whereby,  ac- 

a  year,  enter  '<^ording  to  the  custom  of  gavelkind,  the  moiety  which 

to  view  the  was  vested  in  her,  as  her  dower,  became  forfeited,  and 

the  premiaei,  ^^^  ^^  Thomas  the  son,  and  Frances  the  dau^ter  of 
and  of  all  want  Francis,  in  equal  moieties,  and  they  respectively  became 

of  reparationt  geised  thereof  in  fee^  but  they  permitted  Frederick  HiU 
leave  notice  m        ,  •«.  i_-       -r    ^  .      .  .  ^1 

writing  to  re-  *"*"  rtances  his  wife  to  remam  in  possession  of  that 

pair  within  six  moiety  until  the  death  of  Frances  HiU ;  that  in  her 
Twhidi'S^'  lifetime,  by  indenture  dated  i8th  March  1754,  between 
the  lessee  co-    Frederick  Hill  and  Frances  his  wife,    Thomas  the  son, 

▼enanted  to     and  Frances  daughter  of  Francis  the  son,  of  the  firrt 

repair  accord- 

ingly :   Held 

that  the  first  covenant  is  not  so  qualified  by  the  last,  but  that  the  Plaintiff  may 

declare  on  the  leaving  the  premises  out  of  repair  at  the  end  of  the  term  withoot 

avening  or  proving  six  month's  notice  to  repair. 

S  part, 
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part,  «ik1  HamSIoane^  of  the  other  part,  Frederick       1817. 
HiU  and  Frances  his  wife^  Thomas  the  ioD|  and  JFhrn- 
ces  Knadcstone^  demised  to  Sloane^  hit  executors^  admi- 
nistirators,  and  assigns,  the  premises,  with  the  messoage 
then  standing  thereon,  for  the  term  of  sixty-one  years 
at  a  certain  r^t :  and  SlodnCf  for  himself  and  his  assigns, 
covenanted  with  Frederick  Hill  and  wife,  their  executors 
and  assigns,  and  with  2%omas  and  Frances  KnackUcne^ 
their  heirs  and  assigns  severally,  that  he  and  his  assigns 
would,  before  the  end  of  two  years  of  the  term,  at  his 
and  their  own  costs,  take  down  the  messuage  then  stand- 
ing on  the  demised  ground,  and  in  the  room  thereof 
erect  a  good  and  substantial  brick  artd  timber  messuage, 
and  would,  at  his  and  their  Kke  costs,  sufficiently  repair, 
&c  the  messuage  so  to  be  erected,  and  all  other  buildings 
which  should  be  erected  upon  the  ground,  and  all 
fences,  &e.  to  the  premises  then  belonging,   or  that 
should  thereafter,  during  the  sixty^ne  years'  term,  be 
erected  on  the  premifii^  when,  where,  and  as  occasion 
should  require ;  and  the  said  messuage,  and  all  other 
erections  so  to  be,  and  which  should  be  erected  on  the 
demised  ground,  so  being  in  and  by  all  things  suffici- 
ently repaired,  flto»  in  the  end  of  the  demised  term,  or 
other  sootieir  determilUBtion  or  becomhig  void  ^  of  the 
lease,  (which  should  &st  happen,)  would  yield  up  to 
Frederick  HiU  and  wife,  or  their  assigns,  if  the  wife 
should  bethen  living,  but  if  deed,  then  to  Thomas  and 
Frances  Knacksione^  their  heirs  and  assigns*    They  then 
averred  Sloan^s  entry,  the  reversion  of  the  req)ective 
moieties  belonging  to  Thomas  and  to  Frances  Knackstone 
in  fee,  and  averred,  that  though  Frederick  Hill  and  wife 
were  parties  to  the  lease,  they  had  not,  nor  had  either 
of  them  any  legal  title  in  the  premises,  the  title  of  the 
wife  having  been,  by  the  custom  of  gavelkind,  forfeited 
by  her  marriage ;   and  they  aver  the  death  of  Frances 
the  widow  in  1761 ;  and  they  deduced  the  title  of  the 

reversion 
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1817*       reversion  to  the  Plaintifis  by  subsequent  m 

ances,  and  averred  an  assignment  of  the  I 

Defendant,  and  assigned  for  breach^   that  k 

of  the  title,  and  during  the  terra,  a  messuage 

and  divers  buildings  which  had  been  c^rected 

mised  ground  pursuant  to  the  covenant  ii 

contained,  or  which  was  thereon  at  the  time 

the  indenture,  and  were  contained  on  the  pn 

the  respective  assignments  of  the  reversion 

and  pending  the  term,  were  ruinous  and  dili 

the  roo&,  &c,  and  fences,  &c. ;  and  that  the 

left  them  so  in  decay  at  the  end  of  the  term 

to  the  efiect  of  Sloan^s  covenant.      The  J 

pleaded,  first,  turn  est  factum ;    secondly,  t 

rick  Hill  and  Frances  his  wife  had   a   I^ai   i 

the  premises,  and  after  traversing  divers  fii 

title  in  eleven  other  pleas,  they  pleaded,  foi 

that  die  premises  in  the  declaration  mention 

become  ruinous,  &c.  and  that  the  Defendan 

at  the  end  of  the  term,  leave  the  messuage 

ruinous  and  dilapidated  state.    The  cause  wi 

the  Maidstone  Lent  assizes,  1817,  before  JDuUt 

lease  to  Sloanc  was  put  in  evidence,  whereby 

being  reserved  as  to  the  one  moiety  to  Fred^ 

and  wife,  it  was  objected  for  the  Defendants,  thi 

primd  facie  evidence  of  an  interest  in  them,  an 

evidence  being  adduced  to  the  contrary,   th 

issue,  that  they  had  an  interest,  mast  be  fbnn 

Defendants.     Secondly,  it  was  objected,  that 

declaration  averred.  Hill  and  wife  had  no  legal 

then  it  was  erroneously  averred  that  they  dem 

that  tiie  demise  must  in  that  case  be,  in  law,  th 

of  Thomas  and  Frances  Knackstone  only,   and 

there  wns  a  variance  between  the  proof  and  \h\ 

ation.     The  lease  also  contained  a  covenant  { 

should  be  lawful  for  Hill  and  wife  during  he 

8 


IN  THE  FlFTY-SEVEHTH  YEAR  OF  GEORGE  III.  ^<9 

4iQd  interest  in  the  premises,  and  also  for  Thomas  apd  J  817* 
Frances  Knackstone^  their  heirs  and  assigns,  twice  or 
oftener  in  every  year,  to  enter  and  come  into  the  d,e« 
mised  premises  to  view  the  state  and  condition  thereof, 
and  of  all  defects  and  wants  of  reparations  found,  to 
give  or  leave  on  the  premises  notice  in  i^riting  to. 
Sloane  or  his  assigns,  to  repair  within  six-  months, 
within  which  time  Sloane  covenanted  severally  with 
Hill  and  wife,  and  with  Thomas  and  Frances  Knackstone^ 
to  repair  accordingly.  And  hereupon  it  was,  thirdly, 
objected,  that  there  was  no  covenant  to  repair  generally, 
but  only  after  six  months'  notice^  and  that  no  notice 
being  proved,  this  action  could  not  be  maintained. 
Dallas  J.  reserved  these  points,  subject  whereto  the 
jury  found  a  verdict  for  the  Plaintiff. 

Copley  Serjt  had,  in  Easter  term,  accordingly  ob* 
tained  a  rule  nisi  to  set  aside  the  verdict  and  enter  a 
tionsuit  on  thie  first  and  third  objections^  and  to  arrest 
the  judgment  on  the  second:  against  which  .... 

ft 

Onslow  and  Blossett  Serjts.  now  shewed  cause.  The 
first  and  second  objections  are  in  substance  the  samc^ 
and  they  are  answered  on  the  record,  (all  parta  whereof 
the  plaintiff  may  call  in  aid ;}  for  the  law  of  gavelkind  is 
the  law  of  the  land,  and  it  is  clear,  that  a  widow  forfeits 
her  gavelkind  estate  in  dower  by  marriage ;  therefore, 
on  the  averment  tliat  Frances  Knackstone^  the  widow, 
married  Hill,  it  appears  that  her  estate  had  ceased,  and 
it  is  shewn  on  the  record  who  are  the  heirs;  but 
further,  it  is  shewn  that  she  is  dead,  and  that  her 
estate  was  a  life  estate;  so  there  is  no  need  to  deduce 
title  from. her.  The  objection  is  thus  put,  that  if  Fre^ 
derick  Hill  and  wife  had  no  title  to  the  premises,  then 
it  is  the  demise  of  two  only,  and  the  Plaintiff  states  it 

Vol.  VII.  X  X  •  as 
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lS-r7*  as  the  demise  of  four;  but  the  Plaintiffs  are  bound  to 
state  the  lease  as  it  is,  otherwise  they  would  &il  on  the 
issue  of  rum  est  faction.  If  it  be  not  stated  according 
to  its  Iqral  efiect,  that  is  only  a  ground  for  the  motion 
in  arrest^  of  judgment  The  plaintifis  aver  that  Mrs. 
HiW%  moiety  was  gavelkind  land :  they  aver,  and  it  is 
not  denied,  that  her  estate  was  only  for  her  life,  daring 
her. widowhood:  they  aver  that  she^  having  no  in- 
terest, joined,  that  she  married,  and  that  her  estate 
vested  in  her  children  in  &e.  The  Defendant,  admit- 
ting all  this,  singles  out  that  part  of  the  recital  which 
states,  that  Mrs.  Hill  has  no  interest,  and  alleges  that 
she  had  an  interest*  This  then  is  an  aflirmative  pro* 
position  which  the  Defendant  is  bound  to  prove.  The 
only  interest  alleged  in  Mrs.  Hill  on  the  record,  im  an 
interest  for  life;  the  Plaintiff  shews  the  determination 
of  that  interest  before  the  conv^ance  of  the  revearsioiL 
Snppose  her  estate  for  life. had  been  absolnte:  if  the 
Plaintifis  shew  that  she  died  before  the  grant  to  them 
of  this  reversion,  it  is  immaterial  to  them,  whether 
she  had  an  estate  for  life  or  not  If  she  had  an  estate 
for  life,  she  had  a  present  interestt  and  a  demising 
power  at  the  time  of  ^he  demise,  which  gets  rid  of  the 
objection  that  it  was  not  her  demise^  but  her  confinn* 
«tion.  If  she  had  no  present  interest,  still  it  icannot 
he  taken  advantage  of  here,  for  it  is  not  the  point  of 
(ihe  action,  but  inducement  to  the  action,  and  so  dif. 
&rs  from  Trepori*%  case,  which  was  ejecHone  ^fimmf 
and  plea  not  guilty,  which  put  in  issue  every  materid 
allegation  of  the  declaration,  and  amongst  others,  that 
on*  which  his  title  rested,  that  he  had  a  lease  from  twa 
Here,  what  is  averred  on  the  record  is  proved,  that 
-Mrs.  Hill^had  an  estate  for  life^  that  by  her  marriage 
iier>life  estate  fell  into  the  other  two  ;  so  that  the  estate 
nvas  unquestionably  out  of   the   way,   either   by  her 

14  marriage, 
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Dwrriage,  or  by  her  decease,  at  the  time  of  making  the 
lease  of  the  reversion.*  CkalUmer  v.  Davis*  [a)  As  to 
the  motion  in  arrest  of  judgment,  Treporf^  case  (A),  cited 
in  moving  for  the  rule,  is  this :  In  ejectment,  a  Plain- 
tiff declared  on  a  lease  by  A.  and  JB.  a  special  verdict 
found  that  A.  was  tenant  for  life,  with  remainder  to 
B.  in  fee«  It  is  the  demise  of  A.  and  the  confirmation 
of  B^  during  the  life  of  A. ;  and  after  AJ^  death,  it  i^ 
the  lease  of  B.  and  confirmation  of  A.\  and  because  the 
H^intiff  declared  on  the  joint  demise  of  A.  and  £., 
It  was  found  against  the  Plaintiff.  That  is  not  analo- 
gous to  the  present  case,  where  the  Plaintiffs  have 
itated  it  as  the  lease  of  four,  and  that  two  had  no  in- 
terest The  Plainti£&  derive  no  title  under  this  lease, 
•t  is  the  lease  under  which  the  defendant  holds,  and 
which  he  has  broken,  and  which,  he  has  pleaded,  is 
a  good,  valid,  and  subsisting  lease.  In  Hawnoood 
and  Husbani^s  case  (^),  action  for  disturbing  him 
of  his  common,  the  Plaintiff  derives  title  by  lease 
from  A.  and  B.  A.  was  tenant  for  life,  and  B.  remain- 
der man  in  tail,  and  reversioner  in  fee;  and  the  same 
objection  was  made  as  in  Treporfs  case,  and  it  was 
held,  tlie  variance  was  not  material,  for  it  was  only  con- 
veyance to  the  action.  In  Hauxwood  v.  Husband^  it 
did  not  appear  on  the  declaration,  as  it  does  here,  that 
one  was  tenant  for  life,  and  the  other  reversioner, 
and  dthough  possession  is  sufficient  in  the  one  case, 
and  not  in  the  other,  and  the  Plaintiff,  in  an  action 
on  the  case,  need  not  state  his  title,  nor  the  technical 
steps  by  which  he  makes  it  out;  yet  the  pro9f  in  the 
one  case,  and  the  statement  on  the  record  in  the  other, 
must  equally  coincide  with  the  law.  As  the  case 
stands,  the  objection  can  only  be  taken  advantage  of 

(a)  I  U.  Ra^m,  403, 4.  cites         (e)  x  Leoft.  177.  S.  C.  by  name 
Latck*  95-  ftild  B»k.  107.  of  Honeyttxiood  v.  Huiband,  Cro, 

(b)  6  lUp.JS-  EL  153,  4. 


Xx  2 


on 


tJ52  CASES  IN  TRINITY  TERM 

1817*       on  the  plea  of  mm  est  factum.  As  to  the  third 
-»'"         if  a  covenant  be  to  tepair   on   six    months' 
^  order  to  succeed  in  an  action  on  that  coTen 

^A^*  must  be  proved,  but  here  is  another  €X>venaD 
no  notice  is  necessary,  namely,  a  covenant  to  1 
pair  at  the  end  of  the  ternii  and  the  Plauitiffi 
not  leaving  in  repair.  This  is  distinct  from  tl 
which  gives  the  lessor  leave  to  enter  on  th< 
and  give  notice.  It  cannot  be  intended  that 
tiffs  are  to  give  him  at  the  end  of  the  lease 
notice  to  enter  and  repair  the  premises  f 
after  the  time  when  he  would  become  a 
And  though  the  Plaintiffs  could  not,  without 
notice,  recover  on  the  covenant  to  which  it  n 
are  entitled  to  recover  on  this.  The  leas 
longer  any  locus  penitentia^  or  power  to  repa 
covenant  for  notice  controlled  the  other  c< 
would  follow  that  during  the  last  six  montbf 
after,  no  action  could  be  maintained  for  th 
repairs ;  for  six  months'  notice  could  not  be  j 
because  the  lessee  cannot  re-enter  and  do  t 
after  his  term.  The  covenant  permitting  th< 
inspect  and  give  notice,  is  introduced,  no 
benefit  of  the  lessee,  but  of  the  lessor. 

Copley  in  support  of  the  rule.     As  to  the  fi 
the  want  of  interest  in  Frederick   Hill  and 
his    wife,    it    is    stated    on    the    record,     tl 
had  no  interest  whatever,  and  it  was  necessa 
should  be  so  averred,  for  it  was  necessary 
apparent  interest  should  be  shewn  and  got  rid 
Plaintiffs  aver  in  the  second  plea,  that  then 
interest  in  Frederick  Hill  and  Frances  his  wifi^ 
is  a  mere  denial  and  traverse  of  the  allegatio 
declaration,  that  there  was  no    such    interei 
substantive  averment  that  there  was  such  an 
«lse  the  Plaintiffs  must  have  proved  it*    'The 
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terest  which  Frances  HiU  ia  shewn  to  have  had,  is  also^  1817* 
shewn  to  be  gone.  She  then  had  no  interest,  but  she 
joins  in  the  demise ;  the  bare  production  of  that  de- 
mise, is  evidence  that  she  had  an  interest,  and  dis- 
proves the  allegation  on  the  record,  that  she  had  no 
interest  Next,  the  Plainti£li  are  entitled  to  arrest  the 
jodgment :  it  is  laid  down  in  all  the  authorities,  that  a 
title  on  record  must  be  set  out  according  to  the  substance 
and  Iq^ai  effect  of  the  deed.  Here  it  is  stated  on 
the  record,  that  there  is  no  interest  in  Frederick  HiU 
and  wife.  The  deed  produced  was  a  demise  by  HiU 
and  wife  as  well  as  the  others;  and,  unless  it  were 
shewn  that  those  two  had  no  interest,  this  deed  proved 
that  he  had  an  interest.  If  it  be  true  that  there  was  no 
intefest  in  two  of  the  parties,  it  ought  to  be  stated 
as  the  demise  of  the  other  two.  The  Defendant  would 
not  have  objected^  as  is  supposed,  that  there  was  a 
variance,  if  the  Plaintiffi  had  proved  that  two  had  no 
interest ;  for  if,  in  point  of  law,  this  were  the  demise 
of  two  only,  though  on  the  face  of  the  deed  a  demise 
by  four  appears,  it  ivould  be  no  variance.  Chester  v, 
TnUan.{a)  One  of  three  joint-tenants  granted,  bar- 
gained, sold,  assigned,  and  set  over  to  another,  all  his 
estate.  The  jury  found,  that  he  "  granted ;"  that  ex- 
pression in  a  verdict  was  held  sufficient,  as  the  saying , 
of  laymen ;  but  the  Court  held  that  it  would  not  suH 
fice  in  a  plea.  Here  the  Plaintiffi  have  put  a  number 
of  facts  on  the  record,  whence  they  wish  the  Court  to 
collect  the  inference,  that  this  is  the  demise  of  two, 
though  they  state  it  to  be  the  demise  of  four.  The 
party  pleading  must  take  on  himself  to  ascertain  the 
l^al  effect  of  the  deed.  So  in  Osmere  v.  Sheafe  (i),  a 
grant  of  a  rent  in  consideration  of  natural  affection 
ought  to  be  pleaded  as  a  covenant  to  stfgid  seised  to 

[a)  iSau^d.^S.  (b)  Cartb.  307, 

X  X  3  uses. 
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18I7*  uses,  il  must  not  be  pleaded  by  way  of  argument  and 
inference,  but  the  Defendant^  at  his  perils  must  plead  it 
according  to  its  legal  effect.  So,  in  Baker  ▼•  Lade  (11)9. 
Mchich.also  was  a  ease  in  replevin,  and  so  ruled  on 
demurrer  to  the  pleadings.  So  Taylor  r.  Vale^  {b)  Mi 
et  concession  it  operate  aa  a  bargain  and  sale,  most  be 
so  pleaded.  As  to  the  third  point,  of  the  CQveDant  lo 
repair;  the  way  in  whieb  the  objection  is  putf .k  per- 
fectly correct.  :  The  .Defcmdant  is  not  bound  to  adbcft 
to  his  plea  of  71011  est  factum^  if  he  chuses.to  rdjr  oB 
the  second  plea  to  the  covenant  itself.  If  the  Plaintifi 
have  set  out  a  covenant  without  setting  out  aoolher  ptft 
that  qualifies  it,  the  Defendant  may  takc.adj^aDt^ge  of 
it,6n  the  plea  of  non  est  factum.^  If  the  Plaintiffs  gave 
notice  to  repair  one  month  before  the  end  of  the  lenos 
the  Defendant  would  be  bound  to  rgMiir ;  the  request 
to  repair  would  include  a  licence  to  enter  and  rguiir, 
and  if  the  lessor  refused  to  admit  him,  it  might  be 
pleaded.  Here,  as  the  Defendant  contends,  is  a  cove- 
nant to  repair  in  thi^  instance,  qualified  in  this  way : 
The  lessor  is  to  give  notice  to  repair  in  the  first  in-^ 
stance,  and  then  the  lessee  is  to  repair  witliin  six 
months.  Hoe^  dem.  Goallcy  v.  Paine  (c),  they  admitted, 
was  to  the  contrary  effect.  If  there  is  an  interest  ap- 
parent in  any  party  on  the  record,  it  is  necessary  that 
the  precise  nature  of  that  interest  should  appear,  and 
the  extinction  of  that  interest.  .As  to  the  argiunent  that 
it  appears  that  it  was  only  a  life  estate,  that  is  not 
so,  for  it  is  averred  that  the  life  estate  was  gone,  there- 
fore apparently  this  was  another  interest,  and  mig^t 
endure  to  this  day;  and  so  it  is  not  sliewn  that  Frances 
Hill  has  not  an  interest  now  existuig,  nor  that  the 
Plaintiffs  are  the  proper  paities  to  bring  this  action: 
therefore  the  judgment  must  be  for  the  Defendant. 

.  Cur.  adv.  vuU* 

(a)  3  lev.  292.  (c)  tCampb.  5«i. 

\b)  Crc  EL  166. 

On 
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On  this  day  Gibbs,  C.  J.  delivered  the  judgment  of  181 7- 
the  Court.  First,  it  is  objected,  that  on  the  plea  of  nan 
est  factum^  the  instrument  introduced  does  not  appear 
to  be  such  a  deed  as  is  stated  by  the  Plaintifin.  The 
next  objection  is  this ;  it  is  said  that  HiU  and  his  wife 
had  nothing  in  the  premises,  yet  they  are  averred  to 
demise;  but  we  must  look  to  another  allegation  in 
the  title,  which  stands  uncontradicted.  The  Plaintifii 
state,  that  Tlwmas  Knackstone  the  elder  was  seised 
in  fee  of  the  premises,    that  on    his  death,   by   tho 

custom  of  gavelkind,  they  descended,  as  to  one  moiety^ 
to  bis  wife,  for  her  life,  and  as  to  the  other,  to  his 
sons,  Thomas  and  Francis;  that  the  widow  lost  her 
moiety  by  her  marriage;  and  that  the  estate  thereby 
came  to  the  KnackstoneSy  who  suffered  her  to  remain  in 
possession :  they  thus  deduce  a  clear  title  in  Thomas  and 
Francis  Knackstojie  to  the  whole ;  and  I  think  they 
might  have  stopped  there ;  but  they  aver,  that  Hill 
and  wife  bad  no  title;  this,  I  think,  is  only  an  averment 
that  they  acquired  no  other  tide.  If  it  be  understood 
in  any  other  sense^  the  issue  taken  thereon  appears  to 
be  ap  issue  of  law,  and  so  is  immaterial ;  but  if  taken 
as  a  denial  of  the  allegation  that  no  estate  in  the 
premises  came  by  any  other  conveyance  to  the  HtUsj 
then  it  was  incumbent  on  the  Defendant  to  prove  that : 
such  estate  did  come ;  for,  inasmuch  as  that  is  a  nega- 
tive averment,  it  could  not  be  proved  by  the  Plain- 
tiff, but  if  at  all  to  be  proved,  it  was  to  be  proved  by- 
the  Defendant  We  think  therefore,  that  the  Plaintiffs 
have  not  fuled  in  making  out  their  case  in  proof,  and^ 
therefore  both  the  rules,  as  well  that  for  a  new  trial» 
as  the  rule  in  arrest  of  judgment,  must  be 

Discharged*. 
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1817. 

June^o.  Thompson  v.  Brown* 

The  PlaxDti£r  H^HIS  was  an  action  of  covenant  The  declarstioo 
covenanted         -*-    stated  that  by  indenture  between  the  Plaintiff  and 

would^recehre  ^^  Defendant,  the  Plaintiff,  who  was  master  of  the 

from  the  brig  Fortitude^  covenanted  with  the  freighter  and  his 

t  Tgi*-  *8*^g"^>  ^^^^  ^^  vessel  being  then  tight  and  prop^ly 

rahart  or  at  fitted  for  the  voyage,  the  master  should  immediatelj 

Malaga^  Se-  receive  on  board  in  lAmdon^  from  the  freighter,  such 

as  should  be  '  goods  as   he  might  think  fit  to  load,  and  therewith 

ordered  by  the  proceed  direct  to  Gibraltar ^  where  being  arrived,  and 

'"nt  at  Gib'  ^^'^Y  ^  deliver  the  cargo,  he  the  master  woald  give 

raltar,  a  immediate  notice  thereof  to  the  freighter's  agents  or 

homeward  assigns  there,  and  make  a  true  delivery  of  the  cargo, 

therewith  sail  agreeably  to  bills  of  lading;  and  having  completed  the 

direct  to  Lon-  delivery  of  the  outward  cargo,  and  being  again  ready 

raAe^tnie  de^  ^^  ^^^  ^®  master  would  receive  on  board  from  the 
livery  of  it ;  agents  or  assigns  of  the  freighter  at  Gibraltar^  or  al 
and  the  Malaga^  Cadizj  or  StoilUi  as  should  be  ordered  by  the 

Tenanted  to  freighter's  agents  or  assigns  at  Gibraltar^  such  other 
pay  for  the  goods  as  they  might  think  fit  to  load ;  and  having  re- 
"*^  \i  *th  ^*^^d  ^'^®  homeward  cargo  on  board,  therewith  should 
voyage  out  and  sail  direct  to  London^  where  being  arrived  and  ready 
home  550/,  iQ  deliver  the  homeward  cargo,  he  the  master  would 
clearing  out-  &^^  immediate  notice  thereof  to  the  freighter,  bis 
wards,  xoo/.  at  agents,  or  assigns,  and  make  a  right  and  true  delivery 
moirt  'o?the*  *'>®^^'>  agreeably  to  bills  of  lading  and,  such  delivery 
residue  in  cash  being  completed,  end  the  intended  voy^e ;  the  act  of 
on  the  delivery  ,QqJ^.  x\\e  king's  enemies,  restraint  of  princes,  ruler^ 

of  the  home- 
ward cargo  inLo/r^/on^and  the  other  moie^  by  a  bill  at  two  liionths  from  the  complerkB 
of  the  said  delivery.  The  Plaintifif,  in  pursuance  of  directions  from  the  freigliter'sageDt 
at  Gibraltar^  sailed  to  Cadlx  for  a  cargo,  the  freighter'*  agent  at  Co^re  directed  him  to 
go  to  Seville  for  a  cargo ;  the  freighter's  agent  at  Seville  loaded  a  homeward  cargo, 
and  directed  him  to  proceed  to  Liverpool^  where  he  delivered,  and  the  freighter  re- 
ceived the  cargo.  Held  that  the  Plaintiff*  could  not,  in  an  action  of  covenant  00  the 
charter-party,  averring  the  substituted  voyage,  recover  the  freight  covenanted  to  be 
paid  on  the  delivery  in  London* 

II  fire, 
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fire,  and  all  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  excepted;   and    the  master  thereby 
agreed  that  the  vessel  should  lie  in  the  port  of  London 
for  receiving  the  outward  cargo^  and  at  Gibraltar  for 
delivering  the  same,  and  there,  or  at  Malaga^  CadiZf 
or  Seville^  for  receiving  the  homeward  cargo^  and  in 
London  for  delivering  the  same,  sixty  running  days  in 
the  wholes  to  commence  from  the  day  on  which  the 
vessel  should  be  entered  outward  at  the  Custom  House 
in  the  port  of  London^  and  ready  to  receive  the  said 
outward  cargo,  to  cease  on  her  being  dbpatched  there- 
with, re-commence  on  her  arrival  at  Gibraltar  afore- 
said, being  admitted  to  pratique^  ready  to  deliver,  and 
notice  thereof  being  given  as  aforesaid ;  to  cease  in  the 
event  of  her  being  dispatched  from  thence  to  another 
port,  and  recommence  on  her  arrival  at  such  other 
port,  and  being  ready  to  load ;  to  cease  again  on  her 
being    dispatched    with    the    homeward   cargo,   and 
finally  recommence  on  her  arrival  and  being  reported 
inward  at  the  custom-house  in  the  port  of  London ;  in 
consideration  whereof,  the  freighter  thereby  covenanted 
with  the  master,  that  he,  the  freighter,  his  agents,  or 
assigns,  would  at  his  or  their  costs  send  the  outward 
cargo  alongside  the  vessel  in  the  port  of  London^  and 
receive  the  same  from  alongside  her  at  Gibraltar^  also 
give  'the  orders  relative  to  the  vessels  port  for  loading 
the  homeward  cargo,  and,  at  Gibraltar ^  or*  at  MalagOf 
Cadizy  or  Seville^  at  bis  or  their  own  costs,  send  along^ 
side  the  vessel  the  homeward  cargo^  and  receive  the  same 
from  alongside  her  in  London,  within  the  days  therein- 
before limited  for  those  purposes,  or  days  of  demurrage 
thereinafler  granted ;  and  also  would  pay  to  the  master 
or  his  assigns,  for  the  freight  of  die  vessel  for  the  voyi^ 
both  oift  and  home,  ,550/^  with  5  2>^  cent,  primage 
thereon;  and  a  gratuity  to  the  Ynaster  of  26L  59. ;  ond 
that  the  freight^  primage^  anrd  gratikity  shoidd  be  paid 
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as  follows,  viz.:  200/.  in   cash  forthwith  on  the  daj 
the  said  vessel  should  be  cleared  outward  at  the  custom- 
house of  London  i  looL  in  cash  forthwith  on  deUveiy 
of  the  outward  cargo  at  Gibraltar^  at  the  then  current 
rate  of  exchange ;  one  equal  moiety  or  half  part  of  the 
remainder  in  cash  forthwith  on  delivery  of  the  home- 
ward cargo  in  Londotij  and  the  residue  thereof  to  be 
paid  by  a  bill  or  bills  to  be  drawn  upon,  and  accepted 
by  the  firm  of  McCarthy  and  Brown,  payable  in  London 
at    two  months    from     the  completion  of   the   said 
^delivery ;  moreover,  the  master  thereby  agreed  that  the 
freighter,  his  agents,  or  assigns,  might  keep  the  vessel 
on  demurrage  at  her  ports  or  places  of  loading  and 
unloading   10  running  days  in   the  wholey  over  and 
above  the  lay  days,  on  paying  5/.  55.  sterling  per  dayi; 
and  the  Pliaintiff  averred  that  the  vessel  at  the  time  of 
making  the  charter-party  was  tight^  and  properly  fitted 
for  the  voyage,  that  the  master  immediately  received 
on  board  in  Txmdon  from  the  freighter,  such  goods  aii 
he  thought  fit  to  load,  and  therewith  sailed  to  Gfi&- 
rallarj  and  arrived  there  with  the  outward  cargo,  and 
gave  immediate  notice  thereof  in  writing  to  the  agents 
or  assigns  of  the  freighter  there,  and  made  true  de- 
livery of  the  cargo  agreeably  to  bills  of  lading  which 
were  signed  for   the  same ;  and  afterwards  completed 
the  delivery  of  the  outward  cargo ;  and  the  vessel  bdng 
^ain  ready  to  load,  the  master  being  then  and  there 
willing  and  ready  to  receive  on  board  her  from  the 
agents  or  assigns  of  the  freighter  at  Gibraltar^  or  at 
Malaga^  Cadiz,  or  Seville,  as  should  be  ordered  by  the 
said  agents  or  assigns  at  Gibraltar,  such  other  goods  as 
the  said  agents  or  assigns  might  think  fit  to  load,  he 
the  master  was  afterwards,  at  Gibraltar  aforesaid,  op^ 
dered  and  directed  by  the  agents  of  the  freighter  at 
.Gibraltar,  to  wit  one  Alexander  Farquharson,  the  agent 
of  the  freighter  at  Gibraltar  in  that  behalf  duly  a»- 
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thorized  and  empowered,  to  proceed  from  Gibraltar  to  ' 
CadiZf  for  the  purpose  of  there  receiving  on  board  an 
homeward  cargo ;  and  afterwards,  in  consequence  of 
and  in  obedience  to  such  orders  and  directions,  set  sail 
in  and  with  the  vessel  from  Gibraltar  for  Cadiz,  and, 
arrived  there,  gave  notice  of  such  his  arrival  at  Cadiz 
to  the  agents  of  the  freighter,  and  was  willing  to  have 
received  on  board  the  vessel  from  the  agents  or  assigns 
of  the  freighter  at  Cadizj  such  other  goods  as  the*  last- 
mentioned  agents  or  assigns  might  think  fit  to  load^ 
whereof  the  freighter's  agents  or  assigns  at  Cadiz  had 
notice;  and  he  further  averred,  that'  he  remained  at 
Cadiz  in  such  readiness  for  a  long  time;  that  the 
freighter's  agents  or  assigns  at  Cadiz  did  not  think  fit 
to  put  on  board  the  ship  at  Cadiz  any  goods,  but  after 
his  arrival  with  the  vessel  at  Cadiz,  and  after  he  had 
continued  there  with  her  in  readiness  as  aforesaid,  he 
-was  ordered  and  directed  by  the  freighter's  agents  at 
Cadiz,  to  wit,  the  firm  of  Strange  and  Co.,  the 
freighter's  agents  at  Cadiz  in  that  behalf  duly  author- 
ized and  empowered,  to  proceed  with  the  vessel  with- 
out delay  to  Setnlle,  and  there  to  receive  from  the 
agents  of  the  charterer  a  full  cargo  of  lawful  goodk 
as  might  be  tendered  him  by  the  last  mentioned  agents^ 
and  to  do  with  the  same  in  the  manner  provided  for 
by  the  charterer,  with  the  exception  that  the  port  of 
delivery  of  the  last  mentioned  cargo  should  be  Liver* 
jpool  and  not  London;  and  the  Plaintiff  averred  that  in 
pursuance  of  the  orders  so  received  by  him  from  the 
freighter's  agents  at  Cadiz,  he  afterwards,  and  with 
all  due  speed,  sailed  with  the  vessel  from  Cadiz  for 
Seville,  arrived,  and  gave  immediate  notice  thereof  to 
the  freighter's  agents  or  assigns  there,  and  there  re- 
ceived  on  board  the  vessel  from  the  freighter's  agents 
or  assigns  at  Seville,  such  goods  as  the  freighter's  last- 
mentioned  ageiits  ,or  assigns  thought  fit  to  load,  and 
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were  tendered  to  him  ;  and  the  vessel  having  reoeivetf 
that  homeward  cargo  on  board,  immediately  sailed  from 
Seville^  and  returned  therewith  direct  to  Liverpool 
being  the  port  appointed  and  substituted  for  the  port 
oi  London  as  the  port  of  delivery  of  and  for  the  home- 
ward cargo,  arrived  with  the  homeward  cargo  at 
Liverpool^  and  was  ready  to  deliver  it,   gave  immer 

diate  notice  of  his  arrival  at  Liverpool^  and  of  his 
readiness  to  deliver  the  homeward  cargo,  to  the 
freighter's  agents  or  assigns  at  Liverpool^  and  made  a 
true  delivery  thereof  at  Liverpool  agreeably  to  the 
bills  of  lading  which  were  signed  for  the  same;  and  the 
hbmeward  cargo  was  there,  at  Liverpool^  jeoAyei,  by 
the  freighter's  agents  or  assigns :  that  such  delivery  of 
the  homeward  cargo  was  completed  at  Liverpoot^  and 
00  the  voyage  was  ended,  according  to  the  form  and 
effect  of  the  charter-party ;  whereof  the  Defendant  had 
notice;  and  the  Plaintiff  further  averred  that  he  would 
have  made  a  true  delivery  of  the  homeward  cargo  m 
die  port  oli  London^  if  he  had  not  so  been  ordered  and 
directed  by  the  freighter's  agents  or  assigns  at  GuKs 
to  proceed  therewith  to  Liverpool^  and  if  Liverpool  had 
not  been  substituted  by  the  freighter's  agents  or  assigns 
as  the  port  of  delivery  of  the.  last  mentioned  cargp 
instead  of  London ;  and  although  the  Plaintiff 
had  truly  performed  the  charter-party  in  all  things 
therein  contained  on  his  behalf,  yet,  protesting  that  the 
Defendant  had  not  performed  any  thing  in  the  diar- 
ter-party  contained  in  his  behali^  he  averred  a  breach 
in  the  nonpayment  of  the  sum  of  5502.  for  the  freight 
of  the  vessel  for  the  aaid  voyage  both  out  and  horoe^ 
with  primage  and  gratuity  to  the  master,  contrary  to 
the  form  and  effect  of  the  charter-party,  and  the 
covenant  pf  the  Defendant  in  that  behalf  therein  coik- 
tained.  He  aka  averred  a  breach  tar  16  days  do- 
murmge  at   Seville  and  Liverpoolf  whidi  was  so  as 
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^foresaid  appointed  and  substituted  as  the  port  of  de- 
livery of  the  homeward  cargo,  for  and  instead  ofLan^ 
dan.  The  Defendant,  after  craving  oyer^  demurred 
generally  to  this  declaration. 


I8I7. 
Thobifsom 

BROWKw 


Best  Seijt  on  a.  former  day  in  this  term  contended, 
in  support  of  this  demurrer,  that,  inasmuch  as  the 
charter-party  gave  no  discretion  to  the  freighter's 
agents  at  Gibraltar,  Cadiz,  or  Seville,  to  substitute 
lAverpool  for  London  as  the  port  of  delivery,  but 
was  confined  to  the  directions,  whether  the  ship 
should  receive  her  homeward  cargo  at  Gibraltar, 
or  at  Malaga,  Cadiz,  or  Seville,  the  voyage  to 
Liverpool  and  delivery  of  the  cargo  there  was  no 
performance  of  any  covenant  contained  in  this  charter- 
party  ;  and  however  the  Plaintiff  might  be  entitled  to  a 
remedy  in  some  other  form  of  action,  an  action  of  cove- 
nant on  this  instrument  could  not  be  maintained,  to 
recover  a  compensation  for  this  service.  It  is  not 
shewn  on  the  declaration  that  the  substituted  voyage  is 
brought  within  the  scope  of  the  duties  which  the  master 
by  that  charter-party  takes  on  himself.  The  one  voyage 
could  not  be  substituted  for  the  other  by  parol,  so  as 
to  engraft  it  upon  the  same  ocmtract.  It  is  a  maxim, 
wmmquodque  dissolvi  eodem  ligamine  quo  ligatur.  It 
would,  perhaps,  be  contended,  that  even  if  the  De- 
fendant could  before  breach  dispense  with  the  Plaintiff's 
performance  of  his  original  contract  to  take  the  home- 
ward bound  cargo  to  London,  yet  that  he  could  nc^ 
thereby  discharge  himself  from  his  own  obligation  to 
pay  the  freight  covenanted ;  but  in  that  case  the  Plain- 
tiff^ in  order  to  entitle  himself  to  recover,  must,  on  the 
covenant,  shew  either  that  he  has  performed  the  voyage 
covenanted;  or,  at  least,  that  he  has  done  all  which  was 
in  his  power  to  do,  and  was  prevented  from  doing,  the 
residue  by  the  act  of  thp  covenantee:  if  the  Plaintiff 
had  here  shewn  that  he  did  all  in  his  power  to  deliver 
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the  cargo  in  LandoHj  and  was  prevented  therefrom  by 
the  act  of  the  Defendant,   he  might  have  properly 
averred  a  breach  of  the  Defendant's  covenant  to  em- 
ploy the  vessel  in  bringing  a  cargo  to  Ijofndxmj  and  to 
pay  freight  for  the  same  ;  but  he  does  not  declare  on 
that  engagement,  but  on  a  supposed  substituted  con- 
tract to   carry  to  Liverpool^    for  which  no  covenant 
exists,  either  in  the  charter-party,  by  relation  to  future 
orders  therein  contemplated  to  be  afterwards  given,  or 
In  any  subsequent  instrument:    if,  indeed,  any  such 
•ubsequent  deed  were  in  existence,  it  would  be  incom- 
bent  on  the  Plaintiff  to  declare  thereon,  whereto  the 
first  charter-party  would  then  become  mere  induce- 
ment*   If  the  Plaintiff,  after  delivering  his  cargo  at 
Liverpool^  had  proceeded  to  Londouy  and  declared  for 
the  freight  to  Londotty  averring  a  dispensation  by  the 
Defendant  of  carrying  it  further  than  Liverpool^  that 
action  might   possibly  have  been  sustained,  but  this 
declaration,  which  founds  itself  on  the  performance  of 
a  wholly  new  bargain,  not  made  under  seal,  and  infers 
from  it  the  conclusion  of  law  which  would  have  resulted 
from  the  performance  of  the  voyage  covenanted,  is 
misconceived.     In  Worsley  v.   Wood  {a)  Lord  Kemfon 
C.  J.  lays  down  the  doctrine  much  more  strongly  than 
is  necessary  for  this  case.     ^^  If  there  be  a  condition 
precedent,  to  do  an  impossible  thing,  the  obligation 
becomes  single ;  but  however  improbable  th^  thing  may 
be,  it  must  be  complied  with,  or  the  right  which  was 
to  attach  on  its  being  performed,  does  not  vest.    If 
the  condition  be  that  A.  shall  enfeoff  £.,  and  A»  do  all 
in  his  power  to  perform  the  condition,  and  B.  will  not 
receive  livery  of  seisin,  yet,  from  the  time  of  Lord 
Coke  to  the  present  moment,  it  has  not  been  doubted, 
but  that  the  right  which  was  to  depend  on  the  perfbrm- 
ance  of  that  condition,  did  not  arise."    In  Glazebrook  v. 


(a)  I  T.R,  719. 


WoodfflOB^ 


IN  THE  FlFTY-fiKVENTll  YlSAR  OF  GEORGE  III. 


663 


Woodraw  {a\  it  was  attempted  to  argue,  that  a  cove- 
uant  to  pay  the  purcbase-rooney  for  the  assignment  of 
a  school,  was  independent  of  the  correlative  covenant 
to  convey  the  school ;  but  the  Court  held,  that,  accord- 
ing to  the  cases  of  Kingston  v.  Preston  (&),  and  Jones  v. 
Barkley  (c),  the  conveyance  must  be  tendered  before 
the  price  could  be  exacted.  So  here,  the  Plaintiff  was 
to  return  to  London^  and  there  deliver  his  cargo,  and 
until  he  shall  have  done  it,  he  is  not  entitled  to  recover 
his  compensation  on  this  covenant.  In  Lancashire  v. 
KiUingworth  (d),  HoU  C.  J.  thus  lays  down  the  rule : 
*<  The  reason  of  all  those  cases,  is,  that  when  the  Plain- 
•tifiP  himself  is  to  do  an  act,  and  tliat  act  is  not  done,  he 
ought  to  shew  to  the  Court  that  he  had  done  every 
thing  that  was  in  his  power/'  That  was  an  action  on 
a  covenant  to  transfer  stook,  and  the  Plaintiff  alleged 
that  he  was  ready,  and  offered  to  make  the  transfer, 
but  that  the  Defendant  was  not  willing  to  accept  it ;  it 
was  urged  that  the  allegation  of  his  unwillingness  was 
suflScient,  and  that  the  Plaintiff  had  done  all  he  could 
do;  but  the  Court  held,  that  he  ought  to  have  averred 
an  actual  tender,  and  a  positive  refusal  by  the  De- 
fendant Smith  V.  Wilson  (^),  too,  is  a  much  stronger  case 
than  this,  for  the  declaration  therein  averred  an  actual 
dispensation  with  the  voyage,  yet  the  Court  held,  that, 
^  as  the  ship  had  never  arrived  at  her  destined  porl^ 
within  the  terms  of  the  charter-party,  the  freight 
claimed  in  the  declaration  never  became  demandable 
by  law ;"  and  they  recognized  the  case  of  Cook  v.  Jen- 
nings {f\  where  it  was  decided,  that  upon  a  covenant 
to  <^  pay  freight  at  seven  pounds  per  standard  hundred 
for  deals  delivered  in  Liverpool^^  the  Plaintiff,  aver- 
ring a  -shipwreck,  and  the  consequent  landing  of  the 
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'      '  fendant  there  accepted  the  deals,  and  sold  them  for  his 

V  own  use^  was  not  entitled  to  recover  freight  ;ro  raid  iii-* 

Brown.  ^^ris. 


Vaughan  Seijt.  contra^  contended,  that,  although  the 
Plaintiff  had  not  alleged  that  he  had  carried  the  home^ 
ward  cargo  to  London^  yet  that  he  had  alleged  a  reason 
on  the  face  of  the  record,  which  was  a  suflScient  excuse 
for  not  going  to  London^  and  equally  entitled  him  to 
his  freight  as  if  he  had  gone  thither.     In  Cook  v.  Jen" 
ntngs^  and  Wordey  v.  Wood^  Lord  Kenyoris  doctrine 
had  been  mis-stated,  for  there  B*  was  a  stranger,  whose 
consent  to  the  feoffment  A.  undertook  to  obtain ;  but 
if  it  be  the  act  of  the  Defendant  that  prev^its  the 
PlaintifTs  performance,  the  effect  is  different.  In  SmiA 
V.  Wilson  all  that  the  Plaintiff  could  do,  was,  to  take 
certain  remote  steps  which  might  put  him  in  a  way  to  per« 
form;  but  Lord  Ellenborough,  C.  J.  remarked,  the  actual 
event  of  performance  did  not  depend  upon  the  Plain- 
tiff, but  on  the  act  of  God,  &c,  and  the  utmost  of  hb 
endeavours  was  therefore  only  a  st^  towards  perform- 
ance, and  could  not  entitle  him  to  recover :  therefore 
that  case  is  not  relevant.     In  Cook  v.  JenmngSj  Law* 
rence  J.  furnishes  the  Plaintiff  with  a  complete  answer 
to  the  argument  drawn  from  Worsley  v.  Woods  he  ob- 
serves that  <*  the  Plaintiff  is  not  entitled  to  the  whole 
freight  unless  he  perform  the  whole  voyage,  except  in 
cases  where  the  owner  of  the  goods  prevents  him,  nor 
is  he  entitled  to  freight  pro  ratd^  unless  under  a  new 
agreement"    To  adapt  the  same  doctrine  to  the  pre* 
sent  case :  this  is  not  a  new  voyage^  it  is  a  stopping 
short  at  Liverpool,  instead  of  going  on  to  London  /  bat 
if  the  shipper  accepts  the  goods  at  Liverpool,  he  ren- 
der it  unnecessary  to  carry  them  on  to  London.     Ho- 
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tiam  V.  TAe  East  India  Compamf  (a):  that  was  the 
case  of  a  voyage  from  London  to  Itidia  and  bdck 
to  London.  On  the  homeward  voyage  the  ship  sunk 
at  Mat-gate,  the  East  India  Company's  servants  went 
to  the  spot  and  fished  uf)  a  part  of  the  cargo,  which 
was  pepper,  and  rendered  it  marketable.  The  ship 
was  weighed  up  and  arrived  bX  London  with  a  stnall 
part  of  the  Cargo  on  board.  In  an  action  brought  on 
feur  feigned  issues  to  try  whether  freight  were  due,  the 
charter-party  appeared  to  coiitaih  a  clause  that  freight 
was  io  be  pftid  only  if  the  ship  performed  her  voyage^ 
and  arrived  at  London  in  safety,  knd  not  otherwise. 
And  by  another  clause  it  was  provided  that,  in  case 
the  ship  did  not  arrive  in  safety  in  the  T?uimes,  and 
there  make  a  right  delivery  of  the  whole  and.  entire 
cargo,  the  Company  should  not  be  liable  to  pay  any  of 
the  sums  of  money  therein  before  agreed  to  be  paid  for 
freight  and  demurrage.  Lord  Mamfield  C.  J.  ^^  had 
no  doubt,  but  that  if  the  delivery  at  Margate  wa's,  in 
the  contemplation  of  the  parties,  substituted  for  a  de- 
livery at  London^  it  might  have  been  averred  in  an 
action  of  covenant,  because  there  con  be  no  material 
&ct  in  a  cause^  which  may  not  be  put  upon>ecord9  ot 
fpyen  in  evidence  on  the  general  issue."  And  Btdler  J. 
says,  ^<  There  could  have  been  no  doubt  on  the  subject  of 
the  first  issuer  if  the  parties  had  gone  on  in  the  usdaT 
way,  by  an  action  of  covenant  on  the  charter-party.' 
If  an  act  undertaken  to  be  done  is  dispensed  with  by 
the  other  party,  it  is  sufficient  so  to  «tate  it  on  the  re- 
cord ;  special  pleading  being  nothing  but  a  bare  nai'- 
ration  of  fiicts  in  a  legal  form."  That  case  is  scarcely 
distnigniBhable  from  die  present  casey  except  that  the 
latter  is  the  slroi^^.     SkepOrd  v.  De  Bemaies  (A),  the 
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Plaintiff  covenanted  that  the  ship  should  go  to  'Tangia% 
and  there  apply  to  the  Defendant's  ag^it  for  orders 
whether  he  was  to  deliver  the  cargo  there,  or  proceed 
to  St.  Lucar,  jqv  Cadiz^  and  that  he  would  make  true 
delivery  of  the  cargo  agreeably  to  bills  of  lading.  He 
was  there  directed  by  Defendant's  agent  to  go  oa 
to  Cadiz^  and  was  thereby  prevented  from  delivering 
his  cargo  to  the  Defendant's  agents  at  Tangien  or 
St.  Lmcot^  in  conformity  to  the  bills  of  lading;  and  he 
delivered  his  cargo  at  Cadizj  agreeably  to  the  orders  of 
the  Defendant's  agents.  And  it  was  urged,  the  Plaintiff 
had  no  right  at;  all  to  deliver  the  goods  at  CadiZf 
Cadiz  not  being  mentioned  in  the  bills  of  lading,  and 
that  his  act  laid  him  under  the  necessity  of  demandbg 
the  freight  of  the  consignee  at  the  place ;  but  the  Court 
held  the  contrary.  It  is  needless  to  cite  Jones  r. 
BarkUy  and  other  similar  cases.  Where  the  charterer 
insists  on  the  master's  going  to  Liverpool  instead  of 
London^  surely  this  is  a  dispensation. 


Best  in  reply.  The  Defendants  argument  remains 
unshaken.  The  Defendant  does  not  contend  that  the 
Plaintiff  alleges  he  has  done  the  thing  covenanted :  the 
argument  is  this,  the  Plaintiff  may  have  done  a  thing 
which  entitles  him  to  another  action,  he  has  not  done 
the  act  which  entitles  him  to  this  action.  He  avers  that 
he  has  performed,  with  the  exception  that  Liverpool 
and  not  London  is  the  port  of  delivery.  The  only 
agents  mentioned  in  the  charter-party  are  the  agoits 
at  Gibraltar :  they  may  order  the  master  to  load  at 
Gibraltar  J  Malaga^  Seville^  or  Cadiz^  but  the  charter- 
party  notices  no  agent  at  Cadiz  or  Seville  authorized  to 
send  the  vessel  forward  from  thence ;  and  even  if  it 
may  be  considered  that  an  allegation  that  this  was 
done  by  the  agent  is  equivalent  to  an  all^ation  that 
it  is  done  by  the  Plaintiff  himself,  which  is  highly 

questionable 
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questionable,  yet  under  a  parol  direction  given  by  the 
PiaintiflF  in  contravention  of  the  charter-party,  the 
2*ight  of  action  here-  insisted  on  does  not  arise.  The 
Plaintiff  himself  could  not  under  this  contract  send 
the  ship  to  two  of  the  three  places,  only  to  one:  he 
sends  her  to  Cadizj  and  there  a  person  who  could 
have  no  right  so  to  do,  sends  her  on  to  Seville^  and 
thence  to  Liverpool,  and  after  this  allegation  the 
Plaintiff  concludes  his  declaration  with  the  erroneous 
inference,  ^  and  so  the  Plaintiff  has  performed  the 
voyage."  The  Plaintiff's  counsel  has  argued  that 
Liverpool  was  in  the  course  of  the  voyage  from  Seville 
to  London,  but  the  fact  is  not  so :  Liverpool  is  more 
distant  from  Seville  than  London,  and  is  not  in  the 
course  of  the  voyage.  It  has  been  supposed  that 
the  doctrine  cited  from  Ro.  AK  is  stated  by  Lord 
Kenyon  in  a  manner  more  favourable  to  the  Plaintiff  in 
CooJc  V.  Jetmings  than  it  is  in  fVorsley  v.  Wood,  because 
in  the  former  he  notices  the  exception  of  a  frustration 
by  the  act  of  the  covenantee.  But,  to  enable  the 
Plaintiff  to  recov^,  that  frustration  must  distinctly 
appear  to  be  by .  the  act  of  the  covenantee.  The  one 
report  and  the  other  are  equally  favourable  to  the 
Defendant's  argument.  It  is  said  there  was  only  an 
endeavour,  but  there  was  an  offer  to  go  the  voyage. 
In  the  case  of  Hotham  v.  The  East  India  Company,  it  is 
clear  that  the  goods  were  taken  out  by  the  owners  and 
carried  to  London,  and  the  vessel  itself  was  got  up  and 
carried  to  London:  the  owner  anticipates  the  ship, 
and  takes  the  goods,  and  carries  them  himself.  But 
even  if  that  case  be  considered  as  decided  on  the  sub- 
stitution of  another  contract,  yet  it  was  in  the  loose 
form  of  a  feigned  issue,  not  an  action  of  covenant, 
and  what  Lord  Mansfidd  and  BuUer  say,  were  obiler 
dicta,  and  not  a  decision ;  and  subsequent  cases,  too, 
prove  that  a  plaintiff  must  declare  on  the  new  bargain ; 
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but  hcmrence  J.  also  toys,  in  CoKik  ▼.  Jtmrnn^i  that  a 
substitution  is  a  new  agreement.  In  the  ^aae  of 
Shepherd  v.  De  Bemales  the  vessel  was  boond  by  die 
charter-party  to  go  to  Cadizj  and  her  going  was  there- 
fore a  performance;  and  the  case  is  dissimilar.  The 
Defendant  relied  on  the  diversity  between  the  bills  ef 
lading  and  the  deliTsry ;  but  the  charter-party  war- 
ranted that  voyage.  Here  the  charter-party  does  not 
warrant  this  voyage.  The  Plaintiff  is  to  be  paid  hk 
freight  in  Londouj  by  bills  at  two  months  from  die 
delivery  of  his  cargo  in  London^  How  can  ^ 
Plaintiff  on  this  form  of  action  entitle  himaetf  to 
those  bills  ? 

Cur.  ado.  vtiU. 


G1BB8  C.  J.   now  delivered  the  judgment  of  die 

Court    This  is  an  action  of  covenant  on  a  chartei^ 

party  for  freight;  and  the  declaradon  states^  that  byra 

charter-party  made  between  the  Plaintifi^   master  of 

the  brig  Fortitude,  and  the  Defendant,   the  ms^ex 

covenanted  that    the    vessel,   being .  then    tight    and 

staunch,  should  immediately  receive  and  take  on  boud 

at  London^  from  the  freighter,  all  sudi  goods  as  the 

freighter  should  chuse,  not  exceeding  what  she  eonld 

reasonably  stow,  and  immediately  sail  for  GiirakaTf 

where  the  said  master  should  make  a  right  and  tnie 

delivery,  and  having  delivered,  and  being  again  read^ 

to  load,    would  receive   at  Gibraltar  or  nt  Mtdoffii 

Cadizj  or  Seville^  as  shoulil  be  ordered  by  tbe  fireigbter's 

agents  at  Gibraltar^  all  such  goods  as  the  said  agenU 

of  the  freighter  at  Gibraltar  should  think  fit  to  load!, 

and  proceed,  wind  and  weather  permitting,  and  retom 

directly  to  the  port  of  London,  where  being  arrived,  be 

would  make  a  true  delivery  thereoC    The  dedaratioo 

then  states  other  subeequont  parts  of  the  ohartet^parCjr. 

It  next  states  the  engagetnent,  that  the  Defendants 

vrould 
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Would  well  a,ikd  truly  pay  or  cause  to  be  paid  to  the 
said  master  for  the  voyage  out  and  home  550/.,  with 
51*  per  cent,  primage,  and  a  gratuity ;  that  200/.,  one 
part  of  that  sura,  was  to  be  paid  on  clearing  outwards^ 
200/.  on  delivery  of  the  outward  bound  cargo  at 
GibraUar  ;  one  equal  moiety  of  the  residue  was  to  be 
paid  in  cash  forthwith,  on  the  delivery  of  the  home- 
ward cargo  in  the  port  otLondoriy  and  the  residue  by  a 
bill  on  Macarthy  and  Brcfwn,  payable  in  London  at  two 
months  from  the  completion  of  the  delivery.  There  is 
nothing  further  material  in  the  charter-party.  The 
declaration  then  proceeds  to  state  the  ship's  sailing  on 
the  voyage,  her  arrival,  and  the  delivery  at  Gibraltar 
her  direction  to  Cadizj  arrival  at  Cadiz,  and  her  direction 
there,,  received  from  the  freighter's  agent  there,  whom 
he  expressly  averred  to  be  sufficiently  authorized  by 
the  Defendant  to  give  those  orders,  so  that  it  must^  be 
considered  as  the  order  of  tlie  Defendant  himself  to 
proceed  to  Seville ;  that  the  Plaintiff  did  proceed  to 
Sevillef  gave  notice  of  arrival,  and  received  on  board, 
from  the  freighter's  agents  or  assigns,  sudi  goods  as  the 
freighter's  agents  there  thought  fit  to  load,  and  were 
tendered  to  him,  and  being  dispatched:  therewith,  set 
sail'  from  Seville  direct  for  Liverpool,  being  the  port 
appointed  and  substituted  for  the  port  of  London  as 
the  port  of  delivery  of  and  for  the  homeward  cargo, 
arrived  with  the  homeward  cargo  at  Liverpool,  was  ready 
to  deliver,  gave  notice  of  his  arrival  and  readiness^ 
and  made  a  true  delivery  at  Liverpool  agreeably  to  the 
bills  of  lading  signed,  and  that  die  hooieward  bound 
cargo  was  there,  at  Liverpool,  received  by  the  freighter's 
agents  or  assigns,  and  that  so  the  voyage  was  ended 
according  to  the  form  and  effect  of  the  charter-party. 
He  overs,  that  he  sliooldhave  been  ready  to  proceed  to* 
London  instead  of  Liverpool  ynih  the  homeward  cargo^ 
if  the  Defendant  had  not  dupensed  with  his  so  doingy 

Yy  3  and 
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and  substituted  Liverpool  as  the  port  of  delivery,  and 
received  the  cargo  there :  the  Plaintiff  claims  freight 
and  demurrage.     The  only  question  in  this  case  i% 
whether  a  delivery  at  Liverpool  can  be  so  substituted 
lor  a  delivery  at  London,  as  to  enable  the  Plaintiff  to 
recover,  upon  this  covenant,  the  same  freight  and  de- 
murrage as  if  he  had  delivered  the  cargo  at  Zxmdom. 
The  maxim  of  law  which  meets  one  in  this  case^  is, 
that  matters  which  are  contracted  for  by  deed,  cannot 
be  dissolved  except  by  deed.     The  deed  stipulates  that 
the  delivery  shall  be  at  London,  and  the  question  is, 
whether  Liverpool  shall  be  substituted.     The  objectioQ 
is,  that  the  stipulation  by  deed  cannot  be  dissolved  by 
parol.     At  the  same  time,  the  doctrine  of  L^ord  Mant' 
Jicld  C.  J.  and  BuUer  J.,  in  the  case  of  Hotham  v.  Tke 
East  India   Company,  certainly  is   extremely   strongs 
There  the  vessel  was  sunk,  a  part  of  her  cargo,  which 
consisted   of  saltpetre,  was  lost,    the  residue  of  her 
cargo,  which  consisted  of  pepper,  was  got  out  of  the 
ship  by  the  servants  of  the  Company,  who  assumed  the 
care  and  treatment  of  it  at  Margate,  and  by  an  ex- 
pensive  process  rendered  it  saleable :  thie  vessel  also  was 
weighed-  up,  and  the  Plaintiffs  might  have  brought  on 
the  whole  of  the  pepper  to  London,  instead  of  the  small 
part  which  they  brought ;  but  the  Company's  servants 
took  to  the  pepper  at  Margate ;  and  it  was  understood 
between  them,  that  upon  the  delivery  of  the  pepper  to 
them  by  the  Plaintiffs  at  Margate,  freight  should  be 
paid  as  if  the  delivery  had  been  made  at  London,  ac- 
cording to  the  letter  of  the  charter-party.     Upon  the 
refusal  of  the   defendants   to  pay,  an  action  of  cove- 
nant on  the  charter-party  was  first  brought ;  but  the 
Plaintiffs  finding  themselves  hampered  in  that  form  of 
action  by  the  rules  of  pleading,  it  was  agreed  between 
the  parties,  in  order  to  disentangle  the  case  from  tech- 
nical difficulties,    that  they  should   try  it  on  feigned 

issues^ 
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issues.     Lord  Mansfield  C.  J.  and  BuUer  J.  in  giving 
judgm^it  on  the  case  were  obliged  to  consider  the  effect 
of  the  charter-party,  because  it  was  on  the  effect  of  the 
charter-party  that  the  issues  must  be  decided ;  and 
they  do,  in  express  terms,  say,  that  if  an   agreement 
had  been  made  in  the  course  of  the  voyage,   that  the 
cargo  should  be  delivered  at  a  different  port  from  that 
which  was  stipulated  for  in  the  charty-party,   and   if 
that  substituted  contract  was  performed,  the  compensa^^ 
tion  for  it  might  be  recovered  in  an  action  of  covenant 
framed  on  the  charter-party.     It  is  very  singular  that 
in  no  subsequent  case  is  that  doctrine  ever  alluded  to,  or 
introduced,  though  many  cases  must  have  occurred,  to 
which  it  would  apply.     Possibly  the  Courts  have  not 
thought  it  necessary  further  to  consider  a  mere  dictum  ; 
but  I  can  find  no  judgment  of  any  Court  in  which  the 
Court  has  referred  to  those  dicta,  {a)    In  one,  and  only 
in  one  case  do  the  counsel  in  argument  allude  to  them, 
but  the  Court  does  not  notice  the  argument.     In  such 
circumstances,  therefore^  we  are  to  look  to  subsequent 
decisions,  and  see  how  far  such  dicta^  though  coming 
from  so  high  an  authority,  have  been  recognized.     On 
the  other  hand  we  find  in  previous,  as  welt  as  in  latter 
decisions,  many  things  which  have  an  aspect  the  other 
way.     Blemerhasset  v.  Pierson.  (b)    Debt  on  bond  con- 
ditioned for  payment  of  several  sums  at  several  days : 
the  Defendtot  pleads   payment  of  all  such    of   the 
sums  as  were  due  before  a  certain'  day,  at  which  day 
the  Plaintiff,   by   his  certain  writing,  which  the  De^ 
fendant  produces  here  in  Court,  signed  under  his  hand^' 
agreed  to  defer  the  payment  of  the  residue  until  an-^ 
other  day,  which  is  not  yet  come.     The  Plaintiff  de- 
murred generally,  and  judgment  was  given  for  him*, 
for  the  action  being  founded  on  a  deed,  no  defeazance 
could  be  afterwards  made  thereof  without  deed ;  and  a. 
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1817.        writing,  '^  signed  under  his  band"  does  not  imply  a 
*      '  "'     deed.     Here  it  is  acreed  by  deed,  tbat  tbe  delivery  of 

TUOM£90N  °  /  .»  • 

<„.  the  homeward  cargo  shall  take  place  at  London  ;  here 

Brown.       ^Jgo  is  a  subsequent  parol  agreement,  that  the  home- 
ward cargo  shall  be  delivered  at  Liverpool :  that  parol 
I  agreement,  therefore,  cannot  controul  the  deed.     And 
it  is  observable  that  in  the  case  of  Hpthqmv.  The  Eqfi 
India  Compamf^  this  point  was  never  made.     In  tbe 
cose  of  Littler  v.  Holland  (a),  a  quesUon   wa9  made 
whether  tbe  doctrine  of  dispensation  of  the  time  ap- 
plied to  ipstruments  under  seal.     The  question  first 
arose  in  the  case  of  Warren  v.  Stagg^  tried  at  Sarum^ 
before  ByUer  J.,  where  the  parties  had  by  compact 
varied  th^  time  for  the  delivery  of  some  barley  soldi  and 
be  held  it  was  a  continuation  only  of  the  first  contract. 
There  both   the  contracts  W(?re    by   parol;    bqt    in 
Littler  v.  HolUmd{b\  evidence  that  the  houses  were  biult 
within  thjO  time  enlarged  by  parol  did  not  support  an 
action  on  the  covenant     Brt/wn  v.  Goodman  {c)  is  the 
next  case,  and  it  decides,  that  if  a  bond  be  for  per- 
formance of  an  award  to  be  made  by  a  certain  day, 
and  the  time  be  enlarged  by  parol,  the  obligee  cannot, 
in  an  action  on  the  words  of  the  penalty  therein  men- 
tioned, recover  for  the  non-performance  of  the  award 
made  within  the  enlarged  time.  I  cannot  distiu/mish  that 
case  from  tliis.     The  case  of  Leslie  v.  De  La  Torre  {d\ 
cited  in  White  v.  Parkin ,  {e\    decides,  tbat  wb^re  a 
charter-party  allowed  certain  running  days  for  waiting 
for  convoy  at  Portsmouth  and  Ferrolf  the  p^rtij^  eould 
not  by  parol  substitute  Cqrunna  as  the  plac^  to  wait  for 
convoy,  instead  otPortsmonth  or  ferret.     Sittings  after 
Trinity  Term,   17^5,  before  Lord  Kenyan,  C.  J.     Dcht 
ow  a  charter-party  against  the  freighter :  the  facts  were 
ias  I  have  stated ;  and  after  an  objection  taken  to  the 

(a)  3  Term  Rep.  590.  Tf)  3  Term  Rep.  591.  «. 

(k)  s  7.12.591.    at.  in  IM-     US  XI  Eastf  583. 
tier  y.  Holland.  \e)  Ibid. 

form 
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form  of  the  special  count,  it.  wft»  urged  that  the  Plaip* 
tiff  could  recover  in  debt  on  the  count  for  a  quaniim 
meruit ;  but  Lord  Kenyofi  held,  that  the  agreement  by 
charter*party  being  under  aeali  the  Plaintiff  could  not 
set  up  a,  parol  agreement  inconsistent  with  it,  and 
which,  in  etBsctf  was  meanb  feo  9,  certain  extent  to  alter 
it.  This  then  was  a  decteion  that  the  action,  being  in* 
tended  to  be  brought  on  the  charter-party,  another 
and  a  parol  contract  could  not  be  substituted  for  the 
former.  Upon  what  grom^id?  Upon  the  ground  that^ 
the  parol  agreement  to  wait  for  convoy  at  Cannna  did 
not  dispense  with  the  waiting  for  convoy  at  Portsmauih^ 
if  the  Plaintiff  meant  to  recover  on  die  charter-party*  So 
here  is  an  agreement  by  deed  to  deliver  the  ship-s  home- 
ward loading  Bt  London^  and  an  agreement  by  par<>l  to 
deliver  it  at  Li v^rpoo/.  It  seems  to  follow  as  a  consequence^ 
that  the  Plaintiff  cannot  recover  on  the  charter-party  for 
freight,  for  the  delivery  at  Lwerpool.  In  the  case  <^  Co(^ 
V.  Jennings,  the  dictum  of  LoHsrence  Jw  goes  to  establi^ 
the  point,  that  a  parol  agreement,  supposing  it  can  be 
entered  into,  does  not  vary  the  covenant.  The  case  of 
Heard  v.  Wadham  (a)  is  very  material.  Watts,  before 
he  became  a  bankrupt,  had  covenanted  to  execute  cer- 
tain conveyances  to  the  covenantees,  and  the  covenan- 
tees covenanted  to  make  certain  payments  to  him* 
On  account  of  mortgages,  and  previous  conveyances 
which  the  mortgagor  had  made,  the  state  of  the  title 
rendered  it  impossibly  for  Watts  to  ea^ecute  suoh  con> 
veyanccs  a^.  he  covenanted*  At  the  sami}  time  l\e  could 
procure  th^  which  wa$  equ|val(^t^  coqveyancei^  from 
the  mortgagees,  and  the  purchaser  was  willing  tq  take 
them.  In  that  state  of  things^  the-  a^g^ie^s  of  Wcstt^ 
brought  covenant  for  the  purchase  mpney,  apd  tho 
Court  held  that  an  action  upon  the  covenant  would 


Bbown« 


(a)  I  Eau,  619. 


not 
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not  lie;  and  what  Lawrence  J.  says  in  Us  judgment  i^ 
material.  <^  All  the  cases  cited,  where  a  substitution^ 
of  one  thing  for  another  was  admitted,  were  cases 
where,  subsequent  to  the  breach  of  covenant,  the  co- 
venantee had  agreed  to  accept  another  thing  in  satis- 
faction of  his  damages,  which  was  an  answer  to-  an 
action  for  the  non-performance  of  the  thing  stipulated." 
I  can  understand  that  doctrine,  that  a  man  has  been 
paid  his  damages  by  accepting  something  else  in  lieu 
of  that  to  which  he  was  entitled ;  but  it  is  most  ex- 
pressly laid  down,  that  in  covenant  on  a  charter-party 
the  plaintiff  must  shew  that  he  has  done  all  which  lay 
on  him,  of  that  which  the  covenant  required  him  to 
do;  and  he  cannot  aver,  that  by  parol  something  else 
is  substituted  for  it«  Upon  consideration  of  all  theso 
cases,  we  feel  ourselves  compelled  to  say,  that  notwith^ 
standing  the  high  authority  of  those  di^a  in  the  case 
of  Hotham  v.  The  East  India  Companyy  these  cases,, 
in  which  a  contrary  doctrine  has  prevailed^  are  of 
higher  authority;  and  that  the  judgment  must>  there-^ 
fore,,  be  entered 

For  the  Defendant. 


June  %$» 


Doe,  on  Demise  of  Dauncey,  v.  Dauncey. 


Concurrent  nPHIS  was  an  ejectment  brought  to  recover  a  cus- 

customs  in  a  tomary  estate.     Upon  the  trial  of  the  cause  at  the 

entails  of  Horsham  Spring  assizes,  1 8 1 7,  before  Bosanquet  Serjt, 

copyhold  by  it  appeared  that  the  premises  were  parcel  of  the  manor 

r'^nd^?  ^^  Dttchlingj  and  that  on  the  ist  November,  1 723,  upon 

arenotincon-  the  surrender  of  P.  Martin^  John  Dauncey,  widrAnnr 

«istent;  and 

slight  evidence  suffice;  to  prove  the  latter,  because  it  is  adverse  to  the  interest  of 

those  who  make  the  evidence. 


n 


his 
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his  wife  were  admitted  to  hold  to  them,  during  their  1817. 
lives  and  the  life  of  the  survivor,  with  remainder  to  the 
heirs  of  their  bodies,  with  remainder  to  the  right  heirs 
of  Ann.  That  they  had  four  sons  and  two  daughters, 
and  died  leaving  Josiah  Dauncey^  their  youngest  son  and 
heir  at  law,  according  to  the  custom  of  the  manor,  which 
was  of  the  nature  of  Boraugh^Englishj  who,  in  1774, 
was  admitted  to  hold  to  him  in  fee.  He  surrendered 
to  the  use  of  his  will,  and  devised  the  premises  to  the 
Defendant,  and  died  without  issue.  The  Plaintiff 
claimed  under  the  entail  of  1723.  To  prove  that  the 
estate  tail  was  not  barred  by  the  surrender  of  Josiah 
Dauncey^  the  Plaintiff  produced  in  the  Court  Rolls 
numerous  instances,  as  many  as  twenty,  of  recoveries 
suffered  to  bar  estates  tail ;  there  was  one  instance  of 
a  simple  surrender  of  a  tenant  in  tail,  in  i8o6.  After 
his  decease  there  was  a  presentment  of  it,  and  that  W* 
Elliott  was  admitted  to  the  reversion.  The  steward'^ 
fees  on  recoveries  were  more  considerable  than  on  sur- 
renders. For  the  Defendant  were  cited,  Boey  on  the 
Demise  of  Bennett  v.  Jeffery  (a),  Everall  v.  Smalley  {b) 
Erish  V.  Bives.  (c)  A  strong  address  was  made  to  the 
Jury  by  the  Plaintiff's  counsel,  on  the  improbability  of 
a  custom  to  bar  estates  tail  by  a  mere  surrender.  Bo^ 
sanquet  Seijt.  stated  to  the  jury,  that  the  bar  by  sur- 
render was  the  cheapest  mode,  the  most  for  the  interest 
of  the  copyholders,  and  the  least  for  the  interest  of  the 
steward ;  and  the  circumstance  of  its  being  admitted 
on  the  rolls  by  the  steward  that  there  was  an  esti^te 
tail  barred  by  surrender,  was  therefore  strong  evidence 
of  the  existence  of  the  custom ;  he  stated  that  he  thought 
that  the  custom  to  bar  estates  tail  by  surrender  was 
proved,  not  as  a  conclusion  of  law,  but  of  fact.  He 
directed  them,  that  he  thought,  in  point  of  law,  they 

{a)  %  Mauh  Gf  Stliv.  9a.  (r)  Cro.  EL  717. 

(b)   i/Fi/i.  s6. 

were 
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1317*        were  at  liberty  to  fkid  thb  cosiomy  and  h#  adriied 

'^  _^~  -^     theia  BO  to  dOi  and  they  so  fotvid. 
Dos  "^ 

V. 

Dauvcbt.  Fatnghan  Serjt  ia  Easier  term  moTed  foe  a  new  trial 
li^  admitted  that  there  might  be  concun^ent  eottoiaa 
in  a  mmoJ^f  the  one  to  bar  estates  tail  by  a  recoveiy, 
the  ether  to  bar  them  by  surrender;  but  the  evidenoe 
shewed  that  the  ordinary  mode  of  barring  entaib  in 
this  ipanqr  wa6  by  recovery  and  not  by  surrender. 
The  instance  of  the  surrender  in  i8c6  was  by  a  tenaDti 
in  lail^  who  was  also  reversioner  in  fee,  so  that  be  had 
a  right  to  surrender  his  entail.  ZCuria  amtrcL  He 
bad  a  right  to  surrender  Us  Ufei-estate,  and  to  surrender 
hia  BevteTnon  in  fire :  he  could:  not  surrender  hia  estate 
^  taiUiithottt  a  oisfKunO    In.  the  oose  of  Roe  as  Demim 

(^Btnne^  vi.  Jegery^  on  whiGh>  the  learned  Judge  BUflb 
rjBiie^  theoe.  was  aoi  aoquiesoence  of  £surtee»  yeans 
liere  tber  surrcndenei?  waa  still  alive^  and  no  one  oooldb 
dispute  the  pos«esi»iont  In  thatt  ca«e>  Dawfier  X,.  while 
he  adoiits  that  a  single  instance-  ia  evidence  to  pieiia  a 
custom^,  hold%  that  if  frequent  instanoea  of  basring  by 
reoQvery  had  been  proved^  which  he  sayjs  is  inconsistent 
with  the  modo  by.  surrender^;  there  would:  have  beea 
weight  in  tjbe  argument :  too  mucit  stress  was  laid  on* 
the  evidence  as  proving  the  custom. 
The  Court  granted  a  rule  msi. 

hem  and  Pell  Seijts.  in  this  term  shewed  cause 
against  the  rule.  Unless  the  evidence  were  so  defec- 
tive as  not  to  justify  a  jury  on  their  flndingv  or  unlesr  the 
law  kid  down  by  the  learned  Judge  were  wrong,  this 
rule  must  be  discharged.  [The  Court  directed  them  to 
confine  themselves  to  the  latter  point.]  The  learned 
Judge  only  left  the  case  to  the  jury  with  a  strong  inures- 
sion  of  his  opinion  as  to  the  fact  An  opinion  which  was 
justified  by  the  evidence;  for  thd  custom  i|  diverse  to 

M  the 


V, 


IN  THE  rimr-ftEVENTH  Tear  of  GEORGE  III.  C77 

the  interest  of  the  fteward,  and  therefore  it  is  very 
strong  evidence  against  him,  that  he  has  put  on  the  rolls 
a  bar  of  an  entail  hy  surrender.     It  only  is  a  question, 
whether  this  one  last  instance^  in  the  opinion  of  the  jury,     Dauhcky. 
outweighs  the  former  and  contrary  instances.     In  the 
case  of  Roe^  Dem.  Bermet,  v.  Jeffery,  HeAth  J.  thought 
U  so  strictly  a  question  of  law,  that  he  so  ruled  it;  but 
here  the    learned  Judge   considered   this  only  as  a 
question  of  fact  with  a  strong  recommendation.     And 
it  is  no  inconsistency  that  the  two  modes  of  barring 
entails    should    be    concurrent.      If  a  new  trial  is 
granted,  the  case  must  again  be  left  to  the  jury  with  a 
similar  direction.     Since  the  case  of  BoeraU  v.  SmaUey^ 
a  case  came  from  the  Midland  circuit  in  which  Clarke 
and  Vaughan  were  of  counsel,  wherdn  it  was  held  that 
a  single  instance  might  be  evidence  of  a  descent  accord* 
ing  to  the  nature  of  Borough^English.     This  mod^  of 
bar  by  surrencler  ought  to  be  favoured,  on  the  prin- 
ciple laid  down  in  Strdnge  (a),  that  it  is  the  most  natu- 
ral, and  the  dieapest. 

Vaughan  was  trailed  on  by  the  Court,  to  support  his 
rule.  Here  the  time  had  not  arrived  in  which  it  be- 
came the  interest  of  any  person  to  contest  the  validity 
of  this  course.  Jbsitth  Danneet^s  surrender,  which  is  to 
AflTect  the  Plaintiff,  is  of  1774.  The  surrender  sought 
to  foe  given  in  evidence  is  of  1806,  to  bar  an  entail  of 
1723.  This  is  an  expostfxtcto  custom.  The  question 
is  not,  whether  there  were  a  ctistom  in  t8o6,  but  whe- 
ther such  custom  subsisted  in  1774,  of  which  there  is  no 
evidence.  Here  is  clear  evidence  of  a  custom  to  bar 
entails  by  recovery.  There  are  but  three  modes  in 
which  it  can  be  done;  iBrst,  by  forfeiture  and  re-grant; 
secondly,  by  recovery ;  thirdly,  by  surrender.  If  there 
be  no  custom  to  surrender,  it  may  be  done  by  recovery 

(4)  Hrr.  1198.  Everall  v.  Smmliey* 

without 
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1817.  wfthout  a  custom.  It  was  determined  in  Eoarall^. 
Smallet/y  and  Doe,  on  Demise  of  Wightwick^  v.  Truby  (a), 
that  it  may  be  done  in  both  wa5's ;  and  in  Lord  Hard* 
'wickers  time,  Carr,  on  Demise  ofDdgwall,  v.  Singer  (b)^ 
by  three  Judges,  Birch,  Burnett^  and  Abney^  Willes  C.X 
dissentiente.  If  those  who  are  most  interested  acquiesce, 
it  furnishes  a  strong  Inference  of  enjoyment*  The 
judgment  of  the  Court  in  Roe  v.  Jeffery  is  different 
from  this :  there  had  been,  as  Lord  EUenborough  C.  J. 
expresses  it,  thirteen  years'  unresisted  enjoyment.  The 
steward  would  be  compelled  to  receive  this  surrender, 
he  could  not  resist  it,  and  the  surrender  in  the  single 
instance  is  received  by  the  deputy  steward,  not  by  the 
steward  himself.  This  was  mixed  matter  of  law  and 
feet,  and  the  jury  have  been  restrained  and  fettered 
by  the  very  strong  terms  in  which  th^  learned  Judge 
directed  them. 

GiBBS  C.  J»  The  doctrine  held  in  the  cases  of  Doe  t* 
Truby,  and  Corrr,  d«  Dagnoellj  v.  Singer^  is,  not  that  ft  is 
necessary  to  have  a  custom,  to  bar  an  entail  by  surrender, 
but  that  if  no  custom  for  barring  it  by  recovery  or  any 
other  mode  be  proved,  a  surrender  will  be  sufficient  to 
bar  an  entail,  without  a  custom.  We  think  tliat  some 
points  may  arise  in  this  case,  which  have  not  been  fully 
adverted  to,  perhaps  from  its  having  been  argued  only 
on  one  side  at  the  trial.  I  certainly  agree  with  most 
of  the  doctrine  laid  down  by  my  Brother  Bosanquet  at 
the  trial :  I  agree  with  him,  following  Heath  J.,  that  a 
surrender  is  the  cheapest  and  most  natural  mode.  I 
agree  with  him  that  there  may  be  concurrent  customs: 
I  agree  that  the  tendency  of  human  nature  is  such, 
that  an  ignorant  tenant,  coming  to  a  steward,  would  be 
most  naturally  directed  to  suffer  a  recovery.  The 
question  here,  is  not,  whether  a  custom  to  bar  entails  by 
surrender  exists  adversely  to  the  other,   but  whether 

{a)  %  BL  Rip.  944.  (h)  %  Vet,  604* 

both 


Daumcey. 
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both  do  not  exist.     I  think  this  instance  is  strong  evi-        1817* 
dence,  because  the  taking  of  this  very  surrender  occur-         j^^^ 
ring  but  a  few  years  ago,  done  with  the  very  intent  of     _    v.. 
barring  an  email,  with  the  knowledge  and  acquiescence 
of  him  who  was  most  interested  in  promoting  the  custom 
to  bar  by  recovery,  strongly  sanctions  this  attempt  to 
bar  by  surrender.     I  do  not  think  I  should  have  much 
differed  from  my  Brother  Bosanquet  in  his  directions  to 
the  jury  on  this  point;  but  there  are   several  other 
points  which  bppear  not  to  have  been  sufficientljr  con- 
sidered, and  we  must  defer  our  judgment. 

Cur.  adv.  vuU. 

GiBBS  C.  J.  now  delivered  the  judgment  of  the  Court. 

We  think  it  better  to  say  nothing  on  the  facts  of  this 

case,  and  the  bearings  of  the  evidence^  that  our  opinion 

may  not  prejudice  the  cause.    If  I  were  to  try  the  cause, 

I  should  probably  direct  the  jury  nearly  as  my  Brother 

Bosanquet  did,  but  there  are  reasons  in  the  case,  that 

make  us  think  it  desirable  to  submit  the  cause  to  a 

further  enquiry. 
«  Rule  absolute. 


Davis  v.  Lord  Rendlesham.  -*%  25. 

^HE  Plaintiff  sued  the  Defendant  by  bill,  and  Copley  yinlrUh^ 
Seijt.,  on  a  former  day,  citing  Littledale  v.  Lord  JyTcom  ^ 
Lonsdale  (a),  obtained  a  rule  nisi  for  setting  aside  the  not  stay  die 
proceedings    as   irregular,  upon  the  ground  that  the  procc«W>oii 
Defendant,  who  was  a  peer  of  Ireland^  could  only  be  ^1  pj^  ^^ 

sued  by  original  writ  '    to  plead  ^ 

priTilegein 

Best  Seijt.  afterwards  shewed  cause.     In  the  case  «l»'on**^ 
cited,  the  Court  did  not  relieve  on  motion,  but  the 
privilege  of  peerage  was  pleaded  in  abatement,  and  the 

{a)  a  H.  BL  a67.  ^  499. 

Court 
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Court  would  in  this  instance  require  the  Defeikbnt  to 


^  panue  the  same  course*     Nor  did  the  reason  of  that 

Davis 

^,  case  extend  to  actions  in  this  Court.     If  a  Plaintiff 

RitfDLESRAM*  proceeded  by  bill  in  the  Court  ofKing's  Bench,  he  sup- 
posed he  Defendant  to  be  in  the  custody  of  the 
Mardial  of  the  Marshalsea,  wherein  a  peer  of  the  realm 
cannot  legally  be.  In  none  of  the  cases  has  the  Coirt 
relieved  <m  motion.  -  Gosling  v.  Lord  Wet/mouih  (a), 
and  Hosier  v.  Lord  AmndtU  (b)y  confirm  the  doctrine 
that  the  irregularity  must  be  pleaded  in  abatement. 
In  the  Countess  of  Huntington*^  case  (c),  the  applica* 
tion  for  a  supersedeas  was  made  before  plea  pleaded. 
There  too,  as  well  as  in  Lord  {d)  Banburys  case,  the 
Defendant  was  in  custody,  which  was  a  much  alronger 
ground  for  the  application  than  here  existed* 

The  Courts  relieving  Bestf  called  on  G^jp^  to  sup- 
pott  his  rule,  who  contended  tliat  relief  snif^  be 
given  indifferently  by  plea  in  abatement  or  on  mo- 
tion. In  the  case  of  Briseo  v.  Earl  of  JB^mmnt  (<), 
it  had  recently  been  held,  that  the  only  question 
was  wh^her  the  process  were  proper ;  if  it  were  not 
proper,  the  Court  would  relieve  equally  upon  plea  in 
abatement  and  upon  motion.  It  Was  immaterial,  whe- 
ther it  were  a  bill  of  Middlesex^  or  an  original  and 
summons.  In  the  Countess  of  HuniingdmCs  case  the 
Court  interfered  upon  motion,  it  appearing  on  tlie  re^ 
cord  that  she  was  a  peeress,  and  they  discharged  her. 
So  where  the  Defendant  was  sued  by  the  name  of  Charles 
KnollySf  Esq.,  the  Court  held,  that  if  on  the  record  6e 
had  been  called  Lord  Banbury,  the  Defendant  might 
have  been  discharged.  It  is  the  continual  practice  to 
relieve  on  motion  where  the  Defendant  might  plead  in 
ahatement     It  is  next  objected  that  the  Defisndant's 

(«)  Oxwp.  &M.  [d)  Salk.  6ia,  5.  C    Ld.  Raj- 

{b)  Z  M*  (^  Puih  1%.  mondf  1247. 

(c)  jfmm.  I  Fe^vu^.  (^)  3  Maule  &r  Selw.  88. 

affidavib 
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affidavits  are  not  podtively  sworn.     He  swears  to  in-        1817* 

formation  and  belief  which  makes  a  primd  facie  case^     ^    ~'     ^ 

and  if  not  correctly  sworn,  it  may  be  contradicted.  ^^ 

In  the  case  of  Dtmson  ▼.  Burridge  it   was  argued  Rbmdleshaa'. 

that  this  Court  could  not  hold  plea  against  members 

of  Parliament  by  bill ;  but  the  Court  held  that  a  de- 

fisndant  having  privil^^e  of  Parliament  may  be  sued  by 

bill  here.     In  the  case  of  a  misnomer,  the  Defendant 

may  either  i^ply  to  this  Court  by  motion,  to  discharge 

him,  or  he  may  plead  the  misnomer  in  abatement. 

BuRROUOH  J.  observed,  that  in  the  case  o(  Briscoe  v. 
Earl  of  Egremont,  the  case  of  (a)  Harris  v.  Lady  Napier 
was  not  mentioned,  in  which  all  the  Court  agreed 
that  they  would  not  discharge  the  Defendant  on 
motion. 

GiBBS  C.  J.  This  case  widely  differs  from  many  of  those 
ia  which  the  Court  grants  relief  on  motion.  In  the  case 
of  an  arrest  by  misnomer,  if  the  Court  did  not  relieve^ 
the  Defendant  might  be  unde.r  some  difficulty  in  plead* 
ing  in  abatement :  here^  unless  it  were  as  dear  as  the 
sun  that  this  matter  could  successfully  be  pleaded  in 
abatement,  the  Court  would  not  grant  relief  on  motion. 

Cur.  adv.  vtdt* 

On  this  day,  Gibbs  C.  J.  delivered  the  opinion  of  the 
Court.  This  was  an  application  to  set  aside  the  pro- 
ceedings, on  the  ground  that  the  Defendant  was  sued  by 
bill,  whereas,  being  an  Irish  peer,  he  ought  to  have 
been  sued  by  original.  Without  saying  mor^  we  are 
of  opinion,  that  as  this  matter  may  be  pleaded  in 
abatement,  it  must  be  so  pleaded.  The  rule  therefore 
must  be 

Discharged* 

(a)  Tiic  reporter  has  not  been  able  to  find  this  ca<.e. 

Vol.  VII.  Z  z 
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t 

1817. 

Jf^  »5*  NixoK  V.  BmcT* 

Reed  i;.  Burt. 

Where  the  a  MANDAMUS  iasiied  directed  to  the  <«  Majror, 
^2J^  Aldeimen,  and  capital  Burgesset,  or  Cmmscnanr 

summons  a  of  die  borough  of  Bru^emUeTf  Teeitilig  that  by  ktten 
^^^'^I?^  ^  patent,  of  4th  July,  29  ^i».,  Her  Majesty  incorporBted 
porate  meeting  the  bui^gesses  and  inhabitants  of  theboioi^  tjt  Bridge- 
forthepuipose  witery  by  the  name  of  the  Mayor,  Aldermen,  and  Bqr- 
k  ^ediem»to  g^^®^  ^^ ^®  borough  of  BridgemateTy  and  dfarecled  that 
t  writ  of  man.  there  should  be  one  mayor  and  two  aldermen,  on  whose 

damiu  which    Jeath  or  removal  the  rest  of  the  capital  bureesses,  or 

IS  understood 

tobeaddrened  ^®  greater  number  of  them,  should  choose  one  or  two 

to  the  mayor  other  of  the  capital  burgesses  in  their  place;  and  that  there 
to  Ae  datt^  should  be  eighteen  of  the  best  and  most  honest  of  the 
corporate  burgesses  chosen  by  the  mayor,  recorder,  and  alder- 
^*^^i**^  men,  who  should  be  called  the  capital  burgesses  aim 
corporator  be-  council,  which  eighteen  should  be  called  the  conunoD 
longiythat  council  of  the  borough,  and  should  continue  in  office 
^^PJI^^*  so  long  as  they  should  behave  themselves  well  tho^n ; 
while  inatten-  &nd  whenever  one  or  more  of  .them  should  die^  or  be 
dance  on  that  removed,  the  other  capital  burgesses,  or  the  greater 
n^be'dis-  P*^^  ®^  them,  should  choose  another  or  others  of  the 
charged  from  burgesses  of  the  borough  in  their  place^  and  that  he  or 
his  bail-bond     ^     ^  chosen,  taking  a  corporal  oath  before  the  mavor. 

on  motion.  /  1       1  ,    .  t  , 

Especially  if  aldermen,  and  other  capital  burgesses,  or  the  greater 
there  be  part  of  them,  should  thenceforth  be  of  the  number  of  the 

su8p«:t  col-  eighteen  capital  burgesses ;  and  diat  the  mayor  and  com- 
lusion.  mon  council  might  make^  from  time  to  tim^  of  the  inha- 

&»fi*/f  that  bitants  of  the  borough,  free  burgesses  of  the  same 
cw^oM^  H  borough,  and  bind  them  by  oath  to  obey  the  mayor 
out  of  the        and  aldermen  in  all  lawful  commands.    That  by  an- 

reach  of  the 

summons  of  the  {Kvsiding  corporate  officer,  to  attend  a  corporate  meetingt  for 

the  purpose  of  an  election,  and  need  not  be  summoiied.    ^Qtutre. 

other 
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other  diarter  of  8th  Decembery  35  Car.  2^  there  were  to        181 J^. 
be  twenty-four  capital  biirgesses  to  be  chosen  by  the 
mayor,  recorder,  and  aldermen.    That  by  the  usage  aiid 
ciistoin  of  the  borough  every  person  entitled  to  be  ad-        Bctrt. 
mttted  and  awom  into  the  office  of  capitai   burgesa, 
could  only  be  admitted  and  sworn  into  tbat  f^Sce  by 
and  before  the  mayor  and  capital  burgesses,  or  the 
mayor  port  of  tbem ;  and  surmising  that  an  alderman 
and  four  capital  burgesses  were  lately  deceased,  and 
tbat  no  election  had   since  been  had,  and  that  diver* 
persona  were  entitled  to  be  sworn  into  the  office  of  free- 
burgesses,  but  that  the  mayor  and  capital  burgesses 
had  neglected  to  hold  meetings  for  admitting  them ; 
and  that  although  the  mayor  had  duly  issued  his  sunh- 
moQft  to  the  aldermen  and  common  council,  for  the 
purpose  of  electing  such  of  the  inhabitants  to  be  free 
burgesses  as  the  mayor,  aldermen^  and  capital  bur- 
gesses should  deem  fit;  ^^  a  sufficient  number  of  capital 
burgesses  could  not  attend^  m  pursuance  of  such  sum-^ 
mons,  to  constitute  a  legal  assembly,  in  contempt  of 
the  King,  and  to  the  manifest  obstruction  of  public 
justice    within    the    borough;"    it    proceeded    thus: 
^  Therefore^  we  being  willing  that  a  due  and  speedjF 
remedy  should  be  applied,  do  command  {a)  *  you,  and 
every  ef  you"   that  immediately  after  the  receipt  ef 
this  writ,  you  do  meet  at  the  burge8»>hall,  within  the 
GuUdhaU  of  the  same  borough;  and  tliat  you  do  then 
and  there  in  due  manner  dect»  nominate,  make,  and 
swear,  and  cause  to  be  done  every  act  necessary  to  be 
done  by  you  and  every  of  you,  in  order  to  the  electicsi 
^d  nomination,  making  and  swearing  of  <Hie  of  the 
capital  burgesses  of  the  said  borough  to  be  an  alderman 
of  the  siud  borough,  in  room  of  the  deceased  alderman, 
and  to  admit  and  swear  into  the  office  of  free  burgess 
every  person  entitled  to  be  admitted  into  that  office  who 


(ir)  The  direetion  of  the  writ    during  any  part  of  the  precoed* 
was  not   particularly  iaspeeted    ing  hoe  reported. 

Z  z  2  shall 
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1817*        shall  tender  himself;  and  that  you  do  then  and  there  m 
due  manner  elect,  make^  admit,  and  swear  sach  inh»> 
bitants  of  the  said  borough  as  you,  or  the  major  part  of 
you  shall  think  fit  to  be  free  burgesses,  and  in  due  man-  , 
ner  elect,  nominate^  make,  and  swear,  and  cause  to  be 
done  every  thing  necessaiy  to  the  election,  nominatioD, 
making,  and  swearing,  of  four  of  the  free  burgesses  of 
-the  said  borough  to  be  capital  burgesses  or-counsellon 
of   the   borough,   in  room  of  the    deceased  capitid 
burgesses,  or  that  you  signify  to  us  cause  to  tlie  am- 
trary  thereof,"  &c.      This  writ  being  served  on  the 
mayor,  upon  the  receipt  thereof  he  issued,  amcmgtt 
others,  a  summons  signed  by  him,  and  directed  to  the 
Defendant,   as  follows :  —  **  Borough  of  Bridgewater* 
'^  To  the  Rev.  C.  H.  Btart^  capital  burgess  and  com- 
mon councilman  of  the  said  borough.     In  obedienoe 
to  His  Majesty's  writ  of  mandamus,  a  copy  wherecrf*  is 
hereunto  annexed,  you  ai*e  hereby  summoned  to  ap- 
pear, and  give  your  attendance,  at  the  oounoil-house^ 
or    burgess4)ail,    within  the    GidldAall  of   the   said 
l^rough,  on  Monday,  ad  June  next,  by    ii  o'clock 
in  the  forenoon,  at  a  court  of  convocation  of  the  mayor, 
aldermen,  and  burgesses,  the  common  council  of  the 
said    borough,    to    be  then  holden  within  the  same 
house;  and  also  to  treat  and  confer  on  the  good  go- 
vernment of  the  same  borough.'*    The  Defendant  was 
served  with  this  summons,  and  with  a  copy  of  the  writ 
of  mandamus  thereto  annexed,   in  London,  on   28th 
^^Jfi^  the  same  attorney  who  defended  these  actions. 
He  \eA  London  on  31st  Men/,  and  on  ad  June,  before 
the  corporate  meeting,  he  was  arrested  at  Bridgewater 
in  these  three  actions :  be  informed  the  officer  of  the 
cause -of  his  eoming  to  Bridgewater,  and  shewed  him 
the  copy  of  the  viandamxis ;  but  the  officer  refused  to 
discharge  him,  whereupon  he  gave  bail-bonds.     He 
afterwards,  on  the  same  day,  attended  the   corporate 
mcetmg,  and  concurred  in  electing  an  aIdermaD9  four 

13  free 
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free  burgesses,  and  four  capital  burgesses,  in  obedience 
to  die  writ  Oil  the  same  day  he  returned  to  his  re* 
sidence  in  London  with  all  diligence. 

Pell  Seijt,  upon  an  aflfidavit  of  these  &cts,  had  with 
difficulty,  and  not  until  the  second  application,  obtained 
rules  nisi  to  set  aside  the  bail-bonds  gtveuv  in.  these 
three  causes,  upon-  entering  a  common  appearance^ 

Ijens  Seijt,  on  a  subsequent  day,  shewed  cause.  He 
observed,  that  no  decided  case  bore  any  analogy  to 
the  present     It  was  incumbent  on  the  Defendant  to 
bring  himself  within  the  reason  of  some  decision,  in 
which    this  privil^e^  (an  exception  to  the  ordinary 
rules',  of  practice^)  had  been,  grantedi    Tis   >      *  * 
stand  on  the  same  ground  as  the  case  of  witnesses. 
Meekins  v.  Smith  (a),  in  which  the  privilege  was  held 
to  extend  to  every  party  who  had  any  relation  to  a  suit 
even  to  a  barrister,  who  was  not  bound  to  attend,  as 
an    attorney  was,  is  the  largest  case  extant ;  yet  it 
does  not  comprehend  this  case.    In  {b)  Spence  v.  Stewart 
the  like  privilege  was  allowed  to-  a  witness  attending  an 
arbitrator.     Soldiers  are  protected  under  the  express 
provisions  of  the  mutiny  act     Bail,  too,  are  protected^ 
though  their  attendance  is  voluntary.     So,  justices  of 
the  peace,    attending  the  quarter  sessions;    but  the 
reason  is,  that  possibly    there    may  not  be  justices 
enough  to  make  a  session,  though  gencraUy  there  are 
more  than  two  present     So^   jurors  of  a  court-leet^ 
attending  their  duty  there,  are  protected ;  but  all  these 
kistances  are  for  the  administration  of  justice*  to  which 
the  proceedings  of  a  corporation  bear  no  analogy. 
The  mandamus  is  not  directed  to  the  Defendant,  but  to 
tfie  mayor :  nothing  but  the  mayor's  summons  is  di- 

{a)  I  a  Bl.  636.  {e)  6  Co.  Dig./b.  88.  Privilege, 

ib)  3  £astf  89. 
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1817.  reeled  to  the  Defimdant     He  is  tunnnoDed  m  Xm* 

^^taiMi  ^  ^  attend  a  meeting  at  Bridgewaier.    Nam  comM 

^.  that  there  would  not  have  been  a  meeting  mAtsM 

BoBT.  him. 


JMl  Seijti  in  support  of  the  rule^  agreed  that  all 
of  privilege  are  elxeptions  from  the  common  rok^ '  that 
the  general  law  of  the  land  enables  a  creditor  to  arrM 
his  debtor.  He  admitted  he  had  found  no  case  in 
point.  This  rule  would  depend  on  the  weight  and  au- 
thority which  the  mandamus  carries  withit*  The  writ» 
after  setting  fort^  the  constitution  of  the  borooght  and 
the  number  of  mayori  aldermen,  and  burgeeses,  fOid 
that  there  were  four  vacancies,  directs  that  a  meeting 
should  be  held  for  filling  up  those  vacancies  by  the 
electors,  of  whom  the  Defisndant  was  one.  '  It  reciles, 
that  a  corporate  meeting  could  not  on  a  late  occfasfon 
be  held,  because  of  the  non-attendance  of  the  cor* 
porators.  It  is  true  the  mMndamus  is  directad  to  the 
mayor :  it  can  only  be  directed  to  one  person,  it  can 
only  be  delivered  to  one.  It  is  a  writ  of  a  high  natora^  a 
furerogative  writ,  for  securing  the  performance  of  an 
act,  for  want  of  which  justice  would  be  obstructed^  or 
the  King's  charter  neglected.  This,  therefor^  ida^ 
ing  to  the  King's  charter,  relates  to  a  matter  of  a  pabKc 
nature.  Suppose^  owing  to  the  non-attendance  of  this 
Defendant,  a  corporate  meeting  could  not  have  hetn 
held,  and  d^e  mayor  had  retunied  that  he  oould  not 
coqvene  a  sufficient  number  of  corporators;  there  the 
return  would  be  bad,  and  the  mayor  would  be  liable  Id 
a^  attachment ;  as  he  is,  when,  on  an  equal  diviskm  of 
votes,  no  election  can  be  had:  the  mayov  who  Tetvms 
^t  no  election  can  be  had,  is  liable  to  an  attaohment. 
This  brings  it  within  the  case  cited  1^  I<ord  Qiief 
Justice  De  Grey^  in  Miller  v.  Seare.  {a)    Speaking  of 

(A)aJ2/.  ZZ4S. 
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witnesses  attending  before  commissioners  of  bankrupt        IS  17. 
**  Witnesses  woald  be  in  a  strange  dilemma :  if  they  do       wmi 
not  appear  they  are  liable  to  be  committed  by  this  Court  v. 

(of  Chancery)  for  th«r  contempt ;  and  if  they  do,  they  Birnr. 
ore  liable  U>  arrests.**  This  class  of  cases  is  extending^ 
itself  every  day.  In  Kin^s  case  {a)j  the  Lord  Chan- 
edlor  recently  relieved  a  witness  attending  commis- 
sioners of  bankrupt:  persons  attending  to  prove  debts 
before  commissioners  had  before  been  liberated.  In 
Cmmeron  v.  Lightfbot  (ft),  De  Grey  C.  J.  refers  to 
every  case  of  privilege  that  was  then  extant;  and 
ritfioogh  among  them  there  is  no  precise  authority  for 
the  relief  now  prayed,  yet  the  law  is,  on  principle,  ex- 
tencKng  every  day*  A  creditor  going  to  prove  h\% 
dcfal,  has  been  held  to  be  protected,  {e)  Exparte  IJst. 
On  what  principle  is  it,  that  a  barrister  going  on  thtf 
cirmit  is  privileged  ?  A  magistrate  going  to  sesdcMM- 
is  protected,  not  because  it  is  shewn  that  a  sesdoni 
camiot  possibly  be  held  without  him,  but  because  pos* 
siUy  it  may  not.  The  object  of  this  mandamus  is  td^ 
enable  the  mayor  to  execute  the  King's  charter.  Is  il 
possible  that  there  can  be  a  more  important  purpose- 
than  this,  on  the  fiiilure  of  which,  the  existence  of  the 
corporation  may  probably  be  discontinued,  if  this  man» 
damns  be  not  obeyed  ?  The  Defendant  is  served  witlv 
a  sammons  from  the  mayor  to  attend,  issued  in  pur- 
suance of  a  writ  from  the  King.  The  corporator,  ther^ 
fore^  obeys  the  Kin^s  writ,  not  merely  the  mayor. 
This  comes  within  the  excepting  principles,  though 
net  within  the  excepted  cases. 

Lens  Serjt.  replied  on  the  cases.     The  itttendance  of 
the   petitioning  creditor  ia  a  form  of  carrying  o&  a 

{a)  X  Tidd  Pn  5.  etU  198.  n.  (c)  %  Rase,  a4* 

(b)  I  fF.  BL  1190. 
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18I7.  suit  before  that  particular  tribuoaly  and  Kinder  n 
Williams  {a)  shews,  that  though  the  Lord  Cbanodlor 
determined  that  he  could  discharge  a  DefiendaDt, 
the  Courts  of  law  have  refused  to  pronounce  the  like 
judgment.  Cur*  cdo*  xtuL 

G1BB8  C.  J.  now  delivered   die  judgment  of  the 
Court.     In  these  three  actions  the  Defendant  seeks  to 
be  discharged  from  his  bail-bond^  on  the  ground  that 
he  was  arrested  while  he  was  on  his  way  to  attend  an 
election  of  an  alderman  and  free  burgess  of  Bridgt^ 
wateTj  of  which   borough   he  was  a  capital  buiges% 
and  was  summoned  to  attend  an  election  of  corporatois 
under  a  writ  of  mandamas*    No  similar  case  haa  been 
decided,  therefore  we  must  consider  this  eaae  09  pnn- 
dple.     Supposing  that  uonumdamus-  had  issued,  it  is 
quite  clear  that  the  Defendant's  attendance  on  an  deo- 
tion  of  corporators,  for  the  purpose  of  voting  at  that 
election,  would  not  have  protected  him  from  arrest. 
Such  attendance  is  a  circumstance  of  daily  occurrence; 
but  no   instance  is  found  in  which  a  defendant  has 
been  discharged  on  that    ground.      In   the  present 
case,  the  mandamus  is  not  addressed  to  the   person 
making  this  application,  but  to  the  mayor.     The  case 
would  be  very  different,   if  the  mandamus  had  been 
addressed  to  the  Defendant;  and  our  reasons  for  this 
judgment  do  not  apply  to  that  case.     It  is  said  he 
might  have  become  liable  to  an  attachment  for  disobe* 
dience  to  the  writ,  occasioned  by  this .  arrest.     Under 
certain  circumstances,  possibly  he  might;  but    unle» 
certain   circumstances   concurred,   he  was  safe.     We 
do  not  think  that  a  possibility  of  his  being  attached 
under  a    certuui    coincidence   of  circumstances  is  a 
groimd  of  discharging  him.    In  the  case  of  Camavn  v. 

(fi)  4  Term  Ritf.  377. 

Ligktfboiy 


(a)  iW.BL  1x90. 
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Lightfoat{a\  Lord  Chief  Justice  De  Grey  says,  <<  that  181 7. 
the  privilege  is  Dot  considered  as  the  privily  of  the 
person  attending  the  Court,  but  of  the  Court  which  be 
attends*  And,  therefore^  the  allowing  or  not  allowing  Bbiit. 
the  privilege,  is  discretionary;  and  it  hath  been  dis- 
allowed in  collusive  actions."  Collusion  is  a  strong 
ground  to  disallow  the  relief.  Here  are  three  actions, 
in  all  of  which  the  Defendant  is  arrested.  He  need 
not  have  been  summoned  by  the  mayor,  because  he 
was  out  of  the  reach  of  his  summons.  It  is  a  singular 
fact,  that  the  person  who  serves  him  with  the  sum^ 
mons  is  the  Defendant's  own  attorney.  This  does 
look  very  much  like  a  contrivance  of  the  Defendant 
and  his  attorney,  that  he  should  be  treated  with  a 
pleasurable  journey  to  Bridgeooaier  firee  of  the  con- 
sequences of  this  arrest. 

The  rule  therefore  must  be  discharged  in  aU  the 
three  cases. 


Johnson  v.  Northwood.  jh^^  ^j. 

npHE  Plaintiff  declared  in  trespass,  that  the  Defendant,  Where  in  an 

with  force  and  arms  assaulted  and  beat,  bruised    action  for 
wounded,  and  ill  treated  him.    The  Defendant  pleaded,  bwt?n^^ 
first,  not  guilty.     Secondly,  as  to  the  assaulting  and   ilUreafing,t]w 
ill-treating  the  Plaintiff,  that  R.  Bass  before  and  at  the  J^^"'^*"^** 

,  _  to  tPP  /)«8S1Iit* 

time  when,  &c.  was  possessed  of  a  dwelling-house  in  the  big  at  d  HI- 

treating)  jii»- 
tified  turning 
the  PlaintifT  out  of  hit  homey  but  the  issue  on  the  justification  was  found  against 
him :   the  •  ourt  held  that  upon  the  whole  justification  a  battery  appeared  admittedt 
and  the  excuse  not  being  prored,  the  Plaintiff  was  entitled  to  full  costs,  without 
a  jodgc^t  certificate. 
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181 7*       pftrish  of  Saint  Mary-Mwfie^  tbai  a  certain  boy,  to  the 
\_  '-'         Defendant  and  Bass  unknown,  before  the  time  wheA,  ftc 

irflHUflflTf 

V.  was  unlawfully  in  the  bouse  of  Bass,  with  force  and 

NoBtm^MD.  amis  unlawfully  making  a  noise  and  disturbance^  and 

at  the  time  when,  &c.  was  and  continued  therein  making 
such  disturbance,  against  the  will  of  BasSf  and  during 
Itii  that  time  disturbed  Bass  and  bis  fiunily  in  the  quie^ 
«id  peaceable  occupation  of  his  house^  and  tber»- 
npcm  Bass  requested  the  boy  to  cease  from  making 
the  noise  and  disturbance,  and  leave  the  house,  which 
the  boy  refiised  to  do;  whereupon  the  Defendant,  as  the 
servant  of  Bass^  and  by  his  command,  in  defence  of  the 
possesnon  of  his  house,  just  before  the  time  when,  fte^ 
gently  laid  his  hands  upon  the  boy  to  remove  him  out 
of  his  house,  when  the  Plaintiff,  just  before  die  time 
when,  &c.  unlawfully  interposed  to  prevent  the  Defend- 
ant so  acting  as  the  servant  of  Bass  and  by  his  command, 
from  turning  the  boy  out  of  the  house,  and  unlawlhlly 
assisted  the  boy  in  remaining  therein,  making  such  dis- 
turbance ;  whereupon  the  Defendant,  as  the  servant  of 
BasSf  and  by  his  command,  at  the  time  when,  &c.  gently 
laid  his  hands  upon  the  Plaintiff  in  order  to  prevent 
him  from  unlawfully  interposing  to  prevent  the  boy 
from  being  removed  from  the  house  of  Bass,  and  being 
prevented  from  making  and  continuing  aoch  disturbance, 
and  from  unlawfully  assisting  the  boy  in  remaining  in 
the  house  of  Bass,  making  and  continuing  auch  dis- 
tnrbancey  as  he  lawfully  might ;  which  are  the  treepasses 
in  the  introductory  part  of  that  plea  mentioned ;  vrithont 
tfan,  that  he  the  Defendant  was  guilty  of  the  supposed 
aasault  and  trespasses,  or  any  of  them,  elsewhere  than 
in  that  dwelling-house.  Thirdly,  he  pleaded,  aa  to  the 
same  trespasses  in  the  introduction  to  the  second  plea 
mentioned,  that  before  and  at  the  time  when,  &c  Bmss 
was  possessed  of  the  dweliing-house  in  the  second  plea 

14  mmtAonedf 
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nientionedf  that  the  PlaintHf,  just  before  the  time  when,         1817. 
&C.  was  unlawfuUj  in  the  house,  and  with  force  and      '  ^ 
arms  making  a  disturbance  therein,  and   at  the  time  v. 

when,  &c.  continued  in  the  house  making  and  continuing -NoKTnwoaa). 

such  disturbance  therein  against  the  will  of  BcrsSy  and 
djiring  that  time  greatly  annoyed  and  disturbed  Bass 
^nd  his  £imily  in  the  quiet  occupation  of  the  house;  and ' 
thereupon  Bass  requested  the  Plaintiff  to  cease  making 
such  noise  and  disturbance;  and  to  go  out  of  the  house» 
which  the  Plaintiff  refused  to  do;  whereupon  the  De- 
fendant, as  the  servant  of  BasSf  and  by  his  command,  in 
defence  of  the  possession  of  his  dwelling-house,  at  the 
time  when,  3cc.  gently  laid  his  hands  upon  the  Plaintiff 
in  order  to  remove,  and  did  remove  him  from  out  ^f  the 
dwelling-house  of  Bass,  as  he  lawfully  might:  which 
lire  the  same  trespasses  in  the  introduction  of  this  plea 
mentioned;  without  this,  that  he  the  Defendant  was 
guilty  of  the  supposed  assault  and  trespasses  elsewheie 
than  in  that  dwelling-house.  The  Plaintiff,  in  his  re- 
plication, joined  issue  on  the  first  plea,  and  to  the 
two  last  replied,  that  the  Defendant  of  his  own 
wrong  assaulted,  beat,  and  ill-treated  the  Plaintiff  in 
manner  in  the  declaration  mentioned.  The  Defendant 
Joined  in  these  issues.  This  cause  was  tried  at  the 
Middlesex  Sittings  after  Michaelmas  term,  18189  be- 
fore Gibbs  C.  J^  when  a  verdict  was  found  for  the 
Plaintiff,  with  15.  damages;  but  the  jury  found,  np 
specific  sum  for  costs,  and  the  associate  entered  the 
verdict  for  405.  costs.  Copley  Serjt,  in  Hilary  term, 
18 1 8,  obtained  a  rule  nisi,  that  the  postea  might  be 
amended,  by  substituting  15.  costs  for  40^«  He  cited 
Page  V.  Creed  (a).  Smith  v.  E^ge  (J),  and  Brenmn  v. 
Redmond,  (c) 


{a)  3  Term  Rep.  391.  (r)  Ante,  I.  16. 

(b)  6  T.  R.  561. 


Besi 
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1817-  BeU  Serjt  in  the  same  term  shewed  cause,   con^ 

-     "  tehdmg  that  on  the  plea  itself  it  appeared  that  there 

^  had  been  a  battery,  and  the  verdict  hadfoond  that  die 

KoBTSWOoa  Defendant  was  not  justified  in  it:  the  Plaintiff  was, 

therefore^  entitled  to  full  costs,  although  the  Judge 
had  not  certified.  The  laying  of  hands  on  the  FlaiD- 
*  tifi^  which  the  Defendant  admits,  is  an  allegation  of 
a  battery.  Every  intentional  touching  of  anodier  is  a 
battery,  (a)  <<  As  if  one  hold  another  by  bis  arm."  In 
Smith  V.  Edge^  the  puUing  about  the  Plamtifir  was  bdd 
to  be  a  batteiy.  In  Pace  v.  dreedj  the  assault  only 
wasjustified:  but  here  the  battery  is  stated  on  the 
record,  by  stating  the  laying  hands  on  the  plaintil^ 
and  pushing  him  out  of  the  house.  The  moUiiir  is 
gone^  because  the  cause  which  the  Defendant  alleges 
is  gone  by  the  verdict;  but  the  battery,  "vrfiich  is  aU 
tempted  to  be  justified,  remains.  For  the  ill-treating 
which  the  Defendant  acknowledges,  jnchides  all  the 
other  trespasses,  and  amongst  them  the  beating.  And. 
where  it  is  sdd  in  Williams  v.  Janes  (&),  that  every 
luring  on  of  hands  is  not  a  battery,  that  depends  on 
the  intent  wherewith  the  person  is  touched.  It  ap- 
pears on  the  record,  first,  that  the  Defendant  had  no 
right  to  touch  the  Plaintiff;  secondly,  that  the  toudw 
ing  was  intentional;  thirdly,  that  the  Defendant  ap- 
plied such  a  d^ree  of  force  as  to  put  the  other  out  oT 
the  house. 

Vaughan  Seijt  and  Copteyj  carUrd^  urged  that  the 
general  term,  <<  ill-treating,''  would  not  include  the 
beating,  bruising,  and  wounding.  Neither  could  a 
forcible  and  excessive  battery,  which  is  implied  under 
the   term    <^  ill-treating^''  be  justified   by  a  plea  €i 

(a)  Gp,  Dig.  Battefyf  A.  {h)  Eardr.  30X. 

mMUr 
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nuMiter  manus  imposuit.  (a)      In    {b)  Gregory  y.  Hill        1817* 
the  Court  said,  "  that  though  a  plea  of  moUtter  manus     ',  ~ "    ~^ 

.  JOHNBplf 

imposuit  would  justify  what  the  law  considers  as  an  v. 

assault,  such  as  might  be  necessary  to  have  put  the  Nortuwooi. 
party  out  of  the  house^  without  outrage  and  violence^ 
yet  it  never  was  considered  as  any  answer  to  a  charge^ 
such  as  was  contained  in  that  declaration,  of  beating, 
wounding,  and  knocking  the  party  down/'  Although 
the  Plaintiff  chooses  in  his  replication  informally  to 
repeat  those  charges  of  his  declaration,  which  were 
not  selected  by  the  Defendant  to  be  justified,  he  can- 
not thereby  wrest  the  Defendant's  similiter  into  a  con- 
fession of  the  battery.  Neither  can  any  argument  be 
raised  on  the  declaration  and  plea  of  not  guilty;  for^ 
on  a  charge  of  assaulting,  beatings  and  wounding^  if 
any  part  of  the  charge  be  true,  the  Plaintiff  is  entitled 
to  a  verdict,  and,  therefore,  a  verdict  for  the  Plaintiff 
on  that  issue  does  not  necessarily  evince  that  the  Defend- 
ant has  been  guilty  of  all  those  acts.  It  does  not 
necessarily  import  more,  than  that  the  Defendant  has 
been  guilty  of  an  assault ;  for  it  if  did,  no  certificate 
of  the  Judge  could  ever  be  requisite.  The  Plaintiff's 
counsel  has  argued,  as  if  the  Defendant  professed  to 
justify  the  trespasses  in  the  declaration;  whereas  he 
only  professes  to  justify  the  trespasses  mentioned  in  the 
introductory  part  of  his  plea,  which  are  by  no  means 
co-extensive  with  the  declaration.  Thei;i;ord  ill-treat- 
ing does  not  comprehend  a  battery.  Next,  as  to  the 
replication :  in  the  inducement  to  the  traverse  in  the 
replication  the  word  <<  beat"  is  introduced ;  but  the  in-^ 
ducement  is  immaterial,  and  cannot  be  (c)  traversed.! 
Barter  v.  Ellis  (if),  to  a  declaration   for  assaulting, 

(a)  Co.  Dig.  PUadcTt  3  AT.  i6.         (c)  4  Co.  Rep.  6a.      i  Wmu 
f.  77».  ad  calcenh  cites  %  Ro.     Sound.  a8.  n. 

548.  Lutw.  1436.  1483.  (d)  Co,  Ent.  303. 

[b)  8  Term  Ktf.  999. 

beatiiigi 
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1817*  beatings  woanding^  imprisoning,  and  ilWtnftdng  Ae 
Defendant,  as  to  all  the  tres)UMses,  except  the  aannk 
and  imprisonment,  pleaded  not  guil^ ;  and  as  fo  tb^ 
NoKTSwocok  assault  and  imprisonment  be  justified,  that  by  yirtueor 
process  he  gently  laid  hand3  on  the  party  to  arrest 
him.  Bat  this  mMUer  does  not  include  the  beating 
and  wounding,  but  expressly  excludes  tbem.  So^  in  a 
case  in  Bramfdaw.  {a)  In  Carr  r.  Donne  {b\  tbe  de- 
claration  states  an  assault,  battery,  wocrading,  and  iai- 
prisomenU  The  Defendant  pleads^  as  to  the  force  and 
arms,  and  the  wounding,  not  guilty ;  as  to  tbe  residue 
of  the  trespasses,  a  justification  under  a  capUu  ad  $ati$^ 
Jaciendum^  and  that  he  moUiter  mamu  impo&mt  t» 
arrest;  yet  judgment  passed  for  the  Phuntifl^  b^ 
cause  tbe  Defendant  had  not  pleaded  to  the  battery* 
Whence  it  appears,  that  even  though  he  professed  te 
plead  to  the  battery,  yet  as  he  only  stated  thaC  be 
moUiter  manus  imposuit  to  arrest  the  party,  thai  does 
not  import  or  cover  a  battery.  ^There  can  be  no  bat- 
tery without  a  touching.  For  where  the 
drew  a  sword,  and  waved  it  in  a  menacing 
but  did  not  touch  the  Plaintiff,  the  verdict  was  pro* 
perly  found,  guilty  of  the  assault,  but  not  guiltf  of 
the  battery  {c) ;  but  tlie  least  touching  in  mger  is  a 
batter}',  {d)  In  the  cases  oSPage  v.  Creeds  and  Bdg/g'f 
Smtkj  issues  were  found  by  the  jury;  but  no  WFgtt- 
ment  was  raised  on  what  was  found  by  the  jnryy  bat 
on  that  which  was  admitted  by  tbe  record.  These  pkas 
would  not  have  been  bad  on  demurrer.  If  cne  enttr 
my  house,  and  I  raise  my  hand  to  pat  hia»  ont^  kdaei 
iK>t  necessarily  follow,  that  it  shall  be  done  witk  A» 
sawJlest  possible  exercicMl  of  whidi  the  human  firaae  b 

!m\  Bro<wni.  Red.  483.  (0  '  '^"^^  ^^^    Amm. 

b)  Carry.  Dofmry  %  Vent.  (^  ^   •^^*   '4^9.      Cokrr. 

19  s.  Tupier. 

capable. 
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capable.     In  Smith  ▼.  Edge^  the  justification  goe»  to        fftl7. 
the  seizing  and  drag^ng  with  great  force.  *  "   "    "^ 

Cur.  adv.  vtdL      ^"^"^ 

On  this    day  Dallas  J.,  in    the  absence  of  the 
Chief  Justice,   delivered  the  judgment  <^  the  Court. 
This  was  an  action  of  trespass  for  assaolting,  beating, 
bruising,  and  ill-treating  the  Plaintiff*   The  Defendant 
first  pleaded  the  general  i^sue,  on  which  the  jury  find 
leas  than  40s.  damages.     The  Defendant  also  pleads 
two  special  pleas,  in  each  of  which  he  drops  the  words 
beating,  brui^ng,  and  wounding,  and  justifies  the  i\U 
treating;  th^  substance  is,    that  a    boy  was  making 
a  noise  in   the  Defendant's   master's  dwelling-house : 
the  Plaintiff  was  assisting  the  boy,  and  the  Defendant 
turned  him  out,  which  are  the  same  trespasses  in  the  in- 
troductory part  of  the  plea  mentioned.     Both  these 
pleas  are  found  against  the  Defendant,  and  the  question 
is,  whether  this  is  a  justification  of  the  battery.     In 
the  pleas,  to  which  I  have  looked,  (and  it  is  to  the  in- 
troductory part  of  a  plea  that  we  most  look  for  the 
meaning,  if  the  body  of  the  plea  be  at  all  doobtfol,)  it 
will  be  seen  that  these  pleas  purport  to  justify  the  itt<» 
tr^ting,  as  well  as  the  assanltii^i  the  I^aintiff.     In  the 
ease  of  Page  v.  Creed  we  have  sought  for  the  record 
of  the  plea,   but  it  is  not  to  be  found ;  that  case,  there- 
for?^ must  betaken  firom  the  printed  rqiort,  and  itrtiere 
appear*  to  be  a  plea  which  went  to  the  assault  only,  so 
that  it  becomes  the  common  case  of  a  battery  not  jus- 
tified.    In  Smith  v.  Edge^  the  plea  which  was  pleaded 
to  the  assaulting,  seizing,  and  grasping  the  Plaintiff, 
and  dragging,  pulling,  and  hauling  him  about,  being 
found  against  the  Defendant,  a  question  arose,  whether 
the  battery  was  justified.     The  argument  was,  that  the 
battery  was  not  justified,  because  every  gentle  laying  on 
of  hands  is  not  a  battery ;  but  the  Court  decided,  that 

the 
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1817*       ^®  laying  hold  of  the  Plaintiff  and  turning  him  ont 

^  *'y  -^     neck  and  heels,  was  a  battery,  and  that  the  plea  josti- 

^^^^''^^      fied  the  battery,  as  well  as  the  assault :  they  decided 

NoRTHwoQin  that  the  battery  stood  admitted,  and  the  plaintiff  had 

his  fiiU  costs.  The  only  difference  between  this  case 
and  that  is,  that  in  Smith  v.  Edge  nothing  is  said  about 
the  ill-treating^  but  the  plea  s{ieaks  about  the  battery : 
here  nothing  is  said  of  the  battery,  but  the  plea  speaks 
of  the  ill-treating.  The  case  of  Page  r»  Creed  does 
not  apply ;  and  we  are  of  opinion,  that  the  Plaintiff 
ought  to  hare  his  costs,  there  being  a  justification  of 
the  battery,  which  is  not  being  found  by  the  verdict. 

Rule  absolute. 


•  1 

'^•^  *^'  Matthew  and  Wife  Conusors. 

f j^P^J^  QOPLE  Y  Serjt.  moved  that  the  acknowledgment  of  a 
ledgedin^co/-  fine  might  be  taken  in  Scotland^  before  TKonuu 
land  before  J|f(rfr  and  Roderick  Gray^  not  being  writers  to  the 
^mnotwri-  *'8"®^  ^^  *"*  affidavit,  that  the  Conusor,  Alexander 
ten  to  the        MattheWy  and  Isabel^  his  wife,  lived  at  Crudetij  in  the 

«gnet,no  wri.  ^^^  ^{  Aberdeetij  loo  miles  from  Edinburgh,  where 

tcri  to  toe  -  ,  ,  *' 

signet  refliding  ^lone  wnters  to  the  signet  reside,  and  were,  the  one 

within  loo  70,  and  the  other  67  years  of  age,  and  unable  to  traTel 
partiw  bdng,    ^  Edinburgh  without  great  danger  of  their  lives. 

in  hctf  unable  FiaL 

to  traYcf. 
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Cheesman,    pemandant;  Stkes,    Tenant;        Jime%Sf 
.D£NN  and  Eleanor  his  Wife^  Vouchees. 

TJEYWOOD  Seijt.  moved  to  amend  a  recovery  by  Recovery 

striking  out  the  words  "  Eleanor  his  wife^"  on  ^"^^    ^^ 
the   ground  HisXEkanor^  the  wi£^  was  a. minor  at  minorvoudiee. 
the  time  of,  taking  her  consent  under  a  writ  of  dedi- 
mus  potesUUenif  of  which  fiM:t  the  commissioners  were 
not  then  conusant. 

Fiat. 


Brodie,  Plaintiff;  Stevens,  Deforciant.  Jwu%s. 

TENS  Serjt.  moved  that  certain  recoveries  and  fines  Finepermitttd 
might  pass  as  of  this  term,   notwithstanding  that  ^  P*^  ^  ^ 
the  acknowledgment,  which  was  taken  in  Ireland^  had  ackaowledgs- 
an  erasure  in  it,  upon  producing  an  aflBdavit  to  explain  meat,  upon 
that  circumstance^  by  swearing  that  when  the  acknow-  !^^^T!l/^ 
ledgement  was  taken  the  same  words  were  written  on  were  written 
the  erasure  which  now  stood  thereon.  thereon  before 


Fiat. 


it  was  acknow* 
ledged. 


Noble,  Demandant*  Jm^  %$• 

JDEST  Serjt.  moved  to  amend  a  recovery  by  adding  Recovery  not 
,  more  land,  after  87  years,  on  the  affidavit  of  the  pcrautted  to 
steward  of  the  estate,  stating  generally,  that  the  pos-  unqualified 
session  had  during  all  that  time  gone  along  with,  and  affidavit  that 

pursuant  to  the  title.  the  poMewion 

«^  .  had  gone  with 

the  title  for  a 

period  long  before  the  knowledge  of  the  deponent,  not  stating  the  grounds  of  his  belief 

Vol.  VII.  8  A  Oxbbs 
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1 81 7*  GiBBS  C.  J.  Only  see  how  dangerous  a  practice  this  is  1 

Nm^  Although  we  have  in  many  cases  been  obliged  to  con- 

Dtmandant.  ^rm  to  the  precedents  established  by  our  predeoessorsi 
}ret  the  extreme  generality  of  this  affidavit  is  such,  in 
-swearing  to  facts  lying  long  l)eyond  the  time  of  the 
Deponent's  own  life,  that  we  cannot  consent  to  this 
amendment,  without  an  affidavit  stating  more  parti- 
cularly the  extent  of  his  knowledge,  aiid  the  ground  of 
his  belief 

Rule  refused. 


^^^  »3-  iioppEK  and  Wife  v.  REEviB. 

JiLl^  T^^  PlaintifF  deckred  that  the  Defendant,  with 
jure  the  perton  force  and  arms,  at  Portsmouth^  drove  a  certain 

^anodierby  ^g  against  a  certain  carriage  in  which  the  Plaintiff's 
riage  sgtiott  ^^^  ^^  ^^^"  riding,  and  overturned  it,  and  greatly 
die  aamxst      hurt  the  Plaintiff's  wife.    After  verdict  for  the  Plaintiff 

^i^*^  taken  at  the  Winchester  Lent  assizes,  1817,  before 
pteson  It  Mt-  ^^  '* 

ting,  although  Abbott  3. ^  Pe//Serjt.  in  Easter  term,  18 17,  moved  in 
the  latt-in^  arrest  of  judgment,  upon  the  ground  that  this  ought 
be  not  the  pra!-  ^^^  ^^  h^ye  been  an  action  of  trespass,  but  an  action 
pcrty  nor  in  on  the  case,  for  that  the  declaration  did  not  state  that 
2X^"r  *^  carriage  in  which  the  Plaintiff's  wife  was  riding, 
injured.  was  the  carriage  of  the  Plaintiff,   nor   averred  any 

injury  to  the  carriage,  but  was  solely  brought  for  an 
injury  to  the  wife.  Though  that  injury  received  by  the 
Plaintiff's  wife  arose  out  of  an  act  of  the  Defendant, 
yet  it  was  in  consequence  of  the  Defendant  having  run 
'  against  the  carriage  of  some  other  person,  for  such  it 

must  be  intended  to  be,  not  being  stated  to  be  the 
carriage  of  the  Plaintiff,  and  no  act  could  be  more 
cx»nsequential  in  its  nature^  than  this  injury  to  the 
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Plaintiff's    wife.      The  case  of  Scoit  v.  Shepherd  {a)        iai7. 
went  beyond  the  law,  but  not  so  far  as  this.    The 
Court  granted  a  rule  nisi. 

Lens  Serjt  in  this  term  shewed  cause.  After  ver* 
diet,  ii  must  be  intended  that  the  carriage  was  proved 
at  the  trial  to  be  the  Plaintiff's  carriage,  if  that  be 
necessary  to  the  maintenance  of  the  action  of  trespass* 
If  this  carriage  was  in  the  possession  of  the  wife^  it 
was  for  the  time  in  the  possession  of  the  husband,  and 
though  it  might  have  been  ground  of  special  demurrer, 
it  is  not  a  ground  of  general  demurrer.  If  it  were 
stated  that  she  was  sitting  in  the  chaise  of  a  stranger, 
it  would  have  appeared  on  the  evidence  that  it  could 
not  have  been  in  the  posession  of  the  Plaintifi^  and 
the  objection,  if  any  objection  it  be,  would  have  arisen. 
But  this  being  in  arrest  of  judgment,  it  must  be  taken 
primd  facie  that  the  act  was,  as  averred,  done  with  force 
and  violence.  If  the  Plaintiff  had  declared  in  case,  it 
would  have  been  necessary  to  shew  that  the  chaise 
was  in  the  possession  of  a  third  person,  not  in  the  pos- 
session of  the  Plaintiff,  in  which  last  circumstances 
trespass  only,  and  not  case  would  be  proper. 

PeU,  in  support  of  his  rule.  The  objection  is,  that 
the  grievance  complained  of  warrants  case  but  not 
trespass,  for  the  hurt  to  the  woman  was  consequential 
on  an  act  of  hurt  to  another  person's  carriage,  Pitts  v. 
Gaince  and  Foresight,  (b)  Th^  Plaintiff  might  have  de- 
clared on  his  possession  of  this  carriage^  and  in  that 
case,  he  might  have  declared  in  trespass.  Reynolds  v. 
Clarke,  {c)  The  driving  against  the  carriage,  was,  so  far 
as  appears  on  this  record,  no  trespass  to  the  Plainti£& 

(a)  2  W.  BI.  89a.  S.  C.  3  WStr.SsS'  %Ld.Iiajm.  140%. 
WiU.  403.  (e)  a  Li.  Rajm.  558. 
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The  distinction  is,  that  where  the  injury  is  immediate^ 
the  remedy  is  trespass,  where  it  is  consequential,  there 
the  proper  remedy  is  case.  It  appears  that  this  plaintiff 
had  no  interest  in  the  carriage,  and  the  damage  was 
therefore  consequential,  Leame  v.  Bray,  (a) 


GiBBs  C.  J.  I  do  not  think  I  could  point  out  any 
defect  in  tlie  legal  argument  of  cither  of  the  counsel, 
but  the  facts  are  not  brought  within  the  law  stated  by 
the  Defendant's  counsel ;  for  I  am  of  opinion  that  he 
who  throws  over  a  chair  or  a  carnage  in  which  another 
person  is  sitting,  commits  a  direct  trespass  against  the 
person  of  him  who  is  sitting  in  that  carriage  or  chair, 
and  that  the  action  of  trespass  may  be  well  maintained 
for  it. 

Rule  discharged. 


(«)3  Easts  5^S' 


June  a  J. 


Grundy  v.  Wilson. 


Where  a  re-      JN    replevin,    four    issues  being  joined,   and   notice 

plevin  cause  ^f    ^^[^1  given   for  the   last    Summer  assizes,    the 

being  referred  r  i 

after  issue         cause    was  referred,    under  a    Judge  s    order,  (with 

joined  and  be-  liberty  to  either  j^arty  to  make  it  a  rule  of  Court,)  to 

oreju^swom,  ^^  arbitrator,  who  had  power  to  award,  determine,  and 

found  one  issue  direct  respecting  the  several  issues  joined  in  the  cause, 

for  the  De-  ^ud  the  costs  thereof,  in  like  manner   as  if  the  cause 

awarded  the      ^^^  ^^^"  ^^*^^  *  ^^^  '^^®  ^^^^^   ^^  ^^^  reference  and 
payment  of        award  were  to  be  in  the  discretion  of  the  arbitrator, 

him  but  (M^der-  ^'^^  made  an  award,  finding  three  issues  for  the  Plain- 
ed no  verdict 

or  judgment  to  be  entered;  held,  that  the  Defendant  was  not  entitled  on  motioii  to 
eater  up  judgment  in  the  action,  for  the  rent  and  costs  of  the  action  taxed  for  him. 

S  tiff, 
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tiff,  and  one  for  the  Defendant,  and  that  12/.  i6s. 
rent  was  due  to  him.  The  arbitrator  had  not  directed 
any  verdict  or  judgment  to  be  entered ;  and  the  costs 
of  the  cause  were  taxed  at  19/.  on  the  rule  of  Court, 
which  had  been  obtained,  recording  the  submission. 


I8I7. 


Lens  Serjt  had  on  a  former  day  obtained  a  rule  nisi^ 
that  the  Defendant  in  replevin  might  be  at  liberty  to 
sign  and  enter  up  final  judgment  against  the  Plaintiff 
for  12/.  165.,  and  also  for  the  19/.  costs  pursuant  to 
this  award,  and  to  the  prothonotary's  allocaijv* 

Onslow  Serjt.  now  shewed  cause.  The  case  was  re- 
ferred before  trial,  or  verdict,  and  the  arbitrator  has  not 
directed  any  verdict  to  be  entered. 

Per  Curiam.    It  cannot  by  any  possibility  be  done. 

Rule  discharged  with  costs. 


Webb  and  Another  v.  Aspinall. 

JDEST  Serjt.  had  on  a  former  day  obtained  a  rule 
nisi  to  set  aside  a  judgment,  and  a  cognovit^  (tor 
the  debt  and  costs  of  the  arrest,)  on  which  it  had  been 
entered  up,  on  two  grounds ;  first,  that  the  cognovit 
being  given  immediately  after  the  arrest,  and  before 
declaration,  was  Toid ;  for,  at  the  time  when  the  De- 
fendant acknowledged  the  Plaintiff's  cause  of  action, 
the  Plaintiff  had  not  stated  on  record  any  cause  of 
action ;  secondly,  that  the  Defendant  had  given  this 
cognovit  while  he  was  in  the  custody  of  the  officer,  and 
that  no  attorney  for  the  Defendant  was  present  when 
he  signed  the  instrument ;  for  that  the  rule  of  (a),  Court 


(a)  Hi/,  r.  14  ^  15  Car.  %.  i66a. 

3  A  3 


June  %s» 

A  cognovit 
given  after 
process  sued 
out,  and  be« 
fore  declara- 
tion is  good. 
The  rule 
requiring  the 
presence  of  an 
attorney  for 
the  Defendant 
upon  the  giving 
of  a  warrant 
of  attorney  by 
a  Defendant 
in  custody, 
extends  to 
cognovits. 


requirmg 


?<»  CASES  IN  TRINITY  TERM 

1817  ^ 

^*  ^     requiring  an  attorney  for  the  Defendant  to  be  present, 

when  he,  being  in  custody,  executes  a  warrant  of  at« 
torney  to  confess  judgment,  by  equity  of  construction 
also  extends  to  the  case  of  a  cogtiovit  given  by  a  pri- 
soner, although  the  rule  makes  no  express  mention  of 
cogncvits. 

Vaughan  Serjt.  on  this  day  shewed  cause,  upon 
affidavits  that  when  the  Defendant  signed  the  cognooU^ 
he  came  to  the  Plaintiff's  house^  unattended  by  any 
officer,  and  that  he  did  not  state,  nor  did  the  Plaintiff 
know,  that  he  was  in  custody  in  this  or  any  other  ac- 
tion. Vmi^han  contended,  that  in  point  of  hiw  the 
Defendant  certainly  was  not  then  in  custody ;  for  the 
sherifi^  in  permitting  him  to  come  alone  to  the  Plain- 
tifi^  had  been  guilty  of  permitting  an  escape ;  and, 
therefore,  the  case  was  not  within  the  rule. 

GiBBS  C.  J.  I  very  well  know,  that  an  opinion  has 
prevailed  that  a  cognaoit  cannot  be  taken  until  after  de- 
claration :  but  I  learn  from  the  officers  of  this  Court, 
that  it  has  been  the  constant  practice  to  take  cognovits 
before  declaration;  and  that  judgments  have  been  en- 
tered upon  these  cognovits ;  and,  therefore,  thougti  I 
know  that  a  contrary  opinion  has  been  cherished  by 
certain  persons,  I  am  of  opinion  that  the  judgment  ii 
regular.  The  next  question  is,  whether  the  cognovit  U 
void,  within  the  rule  which  requires  that  every  war- 
rant of  attorney  is  to  be  executed  in  the  presence  of 
an  attorney  for  the  Defendant,  if  he  be  in  custody, 
and  that  for  default  of  this  observance  it  shall  be  void. 
Here  it  is  sworn  by  the  Defendant,  that  he  was  ar^ 
rested,  and  went  to  the  Plaintiff,  and  WM,  the 
PlaintifTs  attorney,  to  whom  he  gave  a  cognovit  for  a 
sum,  which  included  15/.  debt,  and  the  costs  of  the 
writ    The  plaintiff  answers  this^  bjr  saying,  that  when 

the 
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the  Defendant  came  tothe  Plaintifi^  he,  the  Defend- 
ant was  alone,  and  did  not  state  to  the  Plaintiff,  that 
he  was  in  custody  in  this,  or  any  other  cause;  and  «. 

that  he,  the  Plaintiff,  did  not  know  or  believe  that  the  Ashhall. 
Defendant  was  in  custody  in  this  or  any  other  cause. 
It  is  very  remarkable  how  the  Plaintiff;  Webby  swears 
this :  he  does  not  state  how,  or  under  what  circum- 
stances, the  application  was  made  to  the  Defendant  for 
this  cognovit  ,•  but  this  I  know,  he  had  sued  out  bail- 
able process  against  the  Defendant,  and  had  directed 
his  attorney  to  arrest  him,  and  had  made  him  give  a 
security  for  the  costs  of  the  arrest*  Did  he  then  be- 
lieve that  the  Defendant  had  not  been  arrested  when  he 
received  the  costs  of  the  arrest?  Whatever  his  idea  of 
the  meaning  of  the  word  knowledge  may  be,  I  think 
be  could  not  but  be  assured  how  the  facts  were.  This» 
therefore,  we  thinly  comes  within  the  rule  that  a 
cognavii,  given  by  a  Defendant  in  custody,  must  be 
executed  in  presence  of  his  attorney;  and  that  it 
therefore  b  void,  and  the  rule  for  setting  aside  this 

judgment  with  costs  must  be  made  (a) 

Absolute. 

(a)  Arnold  v.  Lowe« 

BEST  Seijt.    shewed    cause  the  case  of  Paul  ▼.  CUaver  {a)t  s8i7» 

against  a  role  which  had  been  as  decicUngthataro^ovfVcomet       Jime  29^ 

obtained  by  Faugban  Seijt.  for  within  the  same  rule  of  Coort, 

settii^  aside  a  cognovit f  on  the  which  requires  that  on  the  exe- 

ground  that  it  was  given  by  a  cation  of  a  warrant  of  attorney 

Defendant  in  custody,  and  that  by   the  Defendant  in  custody, 

no  attorney  for  the  Defendant  an    attorney  must   be  present. 

was  present  at   the  execution.  The  Court  made  the 
In  support  of  the  rule  was  cited  Rule  absolute^ 

(a)  Ante^U.  360. 
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ACTION. 

HERE  a  turnpike  act  directed 
that  if  any  person  had  cause 
of  action  against  the  trustees^  he 
should  sue  the  treasurer,  held»  that 
the  action  against  the  treasurer 
was  substituted  only  for  such  action 
as  might  be  maintamed  against  the 
whole  body  of  trustees,  and  that  an 
action  would  not  lie  against  him 
for  the  act  of  five  trustees,  though 
they  formed  a  quorum.  Everett  v. 
Coocb.  Page  1 

ACTION  ON  THE  CASE. 

jlnd  tee  Pilot  Act,  1.  Vari- 
ance,!. 

1.  An  action  upon  the  case  in  the 
nature  of  waste  cannot  be  sup« 
poKed  against  the  assignee  of  a 
lease,  in  which  the  lessee  had  co- 


Tenanted,  from  lime  to  time«  and  at 
at  all  times  during  the  term,  li^ien 
need  should  require,  sufficiently  to 
repair  the  premises^  with  all  ne- 
cessary reparations,  and  to  yidd 
up  the  same  so  well  repaired  at 
the  end  of  the  term,  in  as  good 
condition  as  the  same  should  be 
in  when  finished  under  the  direc* 
tion  of  «/•  AT.,  upon  a  breach  that 
the  Defendant  suffered  the  premises 
to  become  and  be  in  decay  and  rui- 
nous during  a  large  part  of  .the 
term,  and  after  the  term  wrongfully 
yielded  them  up  in  much  worse 
order  and  condition  than  when  the 
same  were  finished  under  the  direc- 
tion of  J.  M.  Page  892 

2.  Semble  that  case  will  not  lie  against 
a  lessee  for  -  years  for  permissife 
waste.     Jones  v.  Hill.  S92 

3.  The  Defendant  was  owner  and 
occupier  of  a  wood  adjoining  a 
wood  of  B»i  divided  therefrom  iby 

a  low 
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r. 


a  low  bank  and  a  shallow  ditchf 
not  being  a  sufficient  fence  to  pre- 
vent dogs  firom  passing  from  i?.'t 
woods  into  the  Defendant's  wood. 
There  were  public  foot-paths 
through  the  Defendant's  wood  not 
fenced  off  therefrom.  The  De- 
fendant, to  preserve  hares  in  his 
woody  and  to  prevent  them  from 
being  killed  therein  by  dogs  and 
foxes  that  came  th^einto  in  pur- 
suit of  haresy  kept  iron  spikes 
screwed  and  fastened  into  several 
trees  in  his  wood,  each  spike  hav- 
ing two  sharp  ends»  and  so  placed 
that  each  end  should  point  'along 
the  course  of  a  hare-path»  and  pur- 
posely placed  at  such  a  height 
fixan  .the  groond  as  to  allow  a  hare 
to.  paaartmder  diem  without  injury, 
but  tc^noimd  «nd  kill  a  dog»  that 
nig^t  happen  to  run  against  one  of 
the  sharp  ^nda  thereof,  the  spikes 
being,  ^  from  their  nature  and  posi* 

•  tions,  adapted  to  effect  the  purpose 
for  >  which  the   Defendant  fastened 

•'them  there:     none    of   them   was 

-less  dittant   than  60.  yards    firom 

•ny  foot-path,  and  some  were  from 

150  to.  160   yards    distant    there- 

•  from.    The  Defendant  kept  notices 
.'pHintcd'On  boards  placed  at  the 

•outside  of  some  parts  of  the  Wood, 
'that  «teel-traps,  spring^^uns,  and 
'dog-spikes' "Were  set  in  that  wood 
^or  vtrmin.  The  Phuntiffy  with  B.'i 
'pemission,  was  sporting  '4n  jS.'s 
wodd-witha  valuable  pointer;  a 
hare  rose  in  his  wood,  and  was 
•pursued  by  the  dog  thereout,  over 
the  bank  and  ditch,  into  the  De. 
fendant's  wood,  and  in  the  pursuit 

II 


there  xan  against  one  of  the  sluup 
spikes  and  was  killed.  The  Plain- 
tiff endeavoured  as  much  as  in  him 
lay  to  prevent  his  dog  from  pur- 
suing the  hare  into  the  Defendant's 
wood,  but  was  unable  so  to  do. 
The  Plaintiff  ha?ing  brought  an 
action  upon  the  case  against  the 
Defendant  to  recover  a  compensa^ 
tion  for  the  loss  of  his  dog,  the 
Court  ^  of  Obmmda  Pleas  were 
equally  divided  in  opinkm  whe- 
ther the  action  was  maintainabki 
GiUi  C.  J.  and  Dallas  J.  holding 
that  it  was  not,  and  Park  and  Bmr- 
rough  Js.  holding  that  the  Plaintiff 
was  entitled  to  recover.  Deam  v.. 
Claytom  Page  489^ 

ACTION,  LIMITATION  OF. 
See  Statute  of  Limitations. 

ADMINiSTJlATOR. 

See  EXECUTOR. 

AFFIDAVIT  TO  HOLD  TO 

BAIL. 
And  see  Bail,  IV.  S. 

1.  An  affidavit  to  hold  to  bail  the 
acceptor  of  a  bill  of  exchtoge,  not 
shewing  that  the  bill  is  become 
payable,  and  that  it  continues  un- 
paid, is  bad.  171 

i2.  Whether  an  affidavit  to  hold  to 
bail  on  a  bill  of  exchange  need 
shew  the  Plaintiff's  rdation  to  the 
bill,  qu£re.  Macbu  v.  Frattr.      ii^ 

3.  Supplemental  affidavit  not  |)er- 
mitted.  174 

4.  Affidavit  that  the  'Defendant  is 
justly  indebted  in  a  stim  far  prin- 
cipal  and  interest  due  on  a  band 

'made 


AFFIDAVIT. 


ALIEN  BMEMY. 


ior 


made  by  the  Defendant  to  3*$  in  a 
greater  penal  sum,  is  good,  though 
it  do  not  state  the  condition  of  the 
bond  to  be  for  the  payment  of 
money.  Page  275 

5.  If  the  assignee  of  a  bond  ukes 
on  himself  to  disaffirm,  by  his  affi- 
davit, a  tender  in  bank-notes  to  his 
assignor,  the  Court  will  not  reject 
his  affidavit.    Byland  v.  King.      lb. 

6.  An  affidavit  to  hold  to  bail,  deny- 
ing a  tender  in  bank-notes,  is  suffi- 
cient, though  it  do  not  say,  no 
tender  has  been  made  to  the  par- 
ties, viz.  where  a  bankruptcy  has 
intervened,  to  the  bankrupt  and  his 
assignees.  401 

7.  A  discretion  exists  in  this  Court 
to  receive  supplemental  affidavits  to 
hold  to  bail.     By  Glbbt  C.  J.      lb. 

8.  But  it  ought  to  be  very  sparingly 
exercised.  lb. 

9.  The  Court  of  King's  Bench  ex- 
ercises  no  such  discretion.  By 
Park  J.  lb. 

10.  An  affidavit  to  hold  to  bail  stated, 
that  the  action  was  brought  by  the 
assignees  of  T.  F,f  a  bankrupt,  to 
recover  S69/.  by  virtue  of  a  bond 
entered  into  by  the  Defendant,  as 
surety  for  T.  F.  in  5000/.,  con- 
ditioned for  performance  of  an 
award  touching  matters  between 
T.  F.  and  M.;  that  an  award  was 
made  pursuant  to  the  condition, 
directing  7".  F.  to  pay  M.  on  de- 
mand 369/.;  that  a  personal  de- 
mand had  been  made,  but  that 
T.  F.  did  not  then  pay,  nor  had 
he,  or  any  other  person  since,  paid, 
and  that  no  tender  had  been  made 
in  bank-notes.     Held  that  this  affi- 


davit ras  insufficient)  as  it  shewed 
no  cause  of  action.  But  held,  that 
the  denial  of  the  '  tender  in  bank^ 
notes  need  not  say,  "  to  the"  Plain- 
tiff or  the  bankrupt,  jimutrong 
and  jtnotheTf  jfttlgnees  of  Mots 
and  WbltCi  Bankrupii,  v;  Siraiion. 

Page  405 

AGENT. 
See  Factor.  Bills  of  Exchawoc^  f. 

AGREEMENT. 
See  Vendor  AND  Purchasxr.  Goods, 
Contract   for  salk  of,  when 
complets. 

ALIEN  ENEMY. 

1.  No  contract  made  with  an  alien 
enemy  in  time  of  war  can  be  en- 
forced in  a  court  of  Briiiib  judi- 
cature. 489 

2.  Although  the  Plaintiff  do  not  fue 
until  the  return  of  peace.  ib. 

3.  And  although  the  Plaintiff  be  an 
Ettglub-hom  subject,  resident  in  the 
hostile  country.  ib. 

4.  The  Defendant,  a  BriiUb  sub- 
ject resident  here,  having  in  his 
hands  the  proceeds  of  certain  goods 
of  ji.f  an  alien  enemy,  ji»  drew  on 
the  Defendant,  payable  to  hit  own 
order,  and  indorsed  the  bill  to  the 
Plaintiff,  an  EngRsb-hom  subject 
resident  in  the  hostile  country,  who 
after  peace  restored  sued  on  the 
bill  :  Held  that  he  could  not 
recover.  JVllleton  v.  Pattuom  and 
Otbert.  439 

ALIENATION,  RESTRAINT 

OF. 
Su  Vendor  and  Purchaser,  I. 

AMEND- 
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ANNUITY. 


ARBITRATION. 


AMENDMENT  OF  FINES 
AND  RECOVERIES. 

Ste  Fines  and  Rscoveriss*  Amsni>- 

MSNT   OF. 

AMENDMENT. 
See  Judgment*    Practice. 


ANNUITY. 

1.  If  a  power  to  redeem  an  annuity 
upon  six  months'  notice,  terminat- 
ing on  one  of  the  days  of  payment 
be  memorialized  as  a  power  to  re- 
deem at  any  time  on  six  months' 
notice,  the  misdescription  is  fatal. 
Tringbam  ▼.  Bethune.         Page  429 

2.  Where  the  attorney  for  the  grantor 
of  an  annuity,  at  the  time  of  the 
payment  of  the  purchase-money, 
takes  and  keeps  an  unreasonable 
part  thereof  for  the  expences  of 
the  deed,  this  is  not  a  ground  on 
which  the  Court  will  set  aside  the 
annuity.    Mootbam  v.  How*      59Q 

APOTHECARY. 

The  house  apothecary  of  an  infirmary 
who  officiates  in  mixing  medicines 
for  the  patients  of  the  charity,  but 
for  no  others,  is  a  person  already 
in  practice  as  an  apothecary  witliin 
J.  14.  of  the  apothecary's  act,  and 
need  not  obtain  a  certificate,  nor 
serve  an  apprenticeship  of  five 
years,  as  required  by  the  15th  sec- 
tion of  the  statute  55  G.  3.  c.  194. 
JfVogan  V,  Somerville.  401 

ARBITRATION. 

1.  A  general  reference  of  all  disputes, 

differences,   and    demands   between 

the   Plaintiff  and  Defendant  in  an 

action,  docs  not  confer  on  the  ar- 


bitrttor  power  to  award  the  costf 
of  the  reference.  P^e  213 

2.  If  the  party  in  whose  favour  an 
award  it  made,  demand  more  than 
is  due  to  him,  he  cannot  have  an 
attachment  for  the  non-payment 
on  that  occasion  of  the  sum  which 
is  due   'Sirutt  v.  Rogers.  H. 

3.  Under  a  submission  to  arbitration 
of  two  assaults,  (for  one  of  which 
the  Defendant  had  been  indicted 
and  convicted  at  the  quarter  ses- 
sions,) and  of  all  costs  incident  to 
the  indictment  and  .subsequent  pro- 
ceedings thereon,  the  arbitrator 
awarded  a  payment  in  satisfaction 
of  all  costs  incident  to  the  indict- 

• 

ment  and  previous  and  subsequent 
proceedings    thereon  :      Held,    1. 

That  the  indictment  and   aasaults 

J" 

might  legally  be  referred.  2.  That 
the  arbitrator  did  not  thereby 
exceed  his  authority.  Baier  v. 
Townsend.  422 

4.  Where  a  verdict  is  found  for  the 
Plaintiff,  subject  to  an  award,  and 
before  award  made  the  Defendant 
dies^  a  subsequent  award  of  a  ver- 
dict for  the  Defendant,  and  judg- 
ment thereon  cannot  be  supported. 

571 

5.  So,  if  a  juror  be  withdrawn,  and 
the  cause  referred,  an  award  made 
after,  the  Defendant's  death  is 
clearly  bad.     By  Gihbs  C.  J.       ih. 

6.  In  entering  into  a  rule  of  reference 
at  nisi  prius  with  a  verdict  for  the 
Plaintiff,  it  is  prudent  to  provide 
by  a  special  stipulation,  that  the 
reference  shall  not  be  defeated  by 
the  death  of  one  of  the  parties  be- 
fore  award  made.  Toueiaint  v. 
Hariop.  '  ih. 

7.  But 


ARBITRATION. 


ATTORNEY. 
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7.  But  if  a  stranger  to  the  cause 
become  by  rule  of  Court  party  to  a 
reference  made  in  the  cause  before 
any  jury  is  sworn,  and  if»  after 
the  award  made,  but  before  judg- 
ment, one  of  the  parties  to  the  cause 
die,  though  the  cause  abate,  the 
rule  of  Court  is  not  defunct  as  to 
the  stranger ;  but  an  attachment 
shall  go  against  him  thereon,  for 
non-performance  of  the  award. 

Page  575 

8.  An  executor  may  have,  without 
scire  facias^  or  other  process  of 
revivor,  an  attachment  for  non- 
performance of  an  award  made  in 
his  testator's  cause  in  his  lifetime 
in  favour  of  the  testator,  though  the 
suit  abated  by  his  decease.  Rogers 
T.  Si  ant  on.  Uf, 

9.  The  Court  will  not  review  an 
award,  on  a  suggestion  that  the 
arbitrator,  to  whom  all  matters  in 
difference  were  referred,  considered 
only  the  legal,  and  rejected  the 
equitable  questions,  when  the  party 
applying  does  not  state  to  the  Court 
any  equitable  case,  or  question, 
which  he  supposes  the  arbitrator  to 
have  rejected.     Craven  v.  Craven, 

644 

10.  Where  a  replevin  cause  being  re- 
ferred after  issue  joined  and  before 
jury  sworn,  the  arbitrator  found  one 
issue  for  the  Defendant,  and  awarded 
the'  payment  of  rent  due  to  him,  but 
ordered  no  verdict  or  judgment  to  be 
entered;  held,  that  the  Defendant 
was  not  entitled,  on  motion,  to  enter 
up  judgment  in  the  action,  for  the 
rent  and  costs  of  the  action  uxed  for 
him.     Grundy  y,  WtUon*  700 


ARREST. 
Jind  see  Joint  AcnoN,  2.     Privi- 
LEGE,  1,  2,  3. 

1.  Second  arrest  for  the  same  cause 
allowable  where  a  judgment  in  a 
former  action  has  been  reversed  for 
error.     Cartwrigbi  v.  Keely.      192 

2.  Upon  a  bond  in  a  penalty  condi- 
tioned for  paying  a  less  sum  by 
instalments  and  interest,  thoagh  ^a 
part  only  of  the  instalments  are  due, 
the  obligee  may  arrest  for  the  ag- 
gregate amount  of  all  the  instsd- 
ments,  and  the  interest  accrued  due 
before  the  action  brought.  Talbot 
V.  Hodson,  Page  251 

3.  The  statute  51  G.  3.  c.  124./.  1. 
does  not  avoid  the  Plainti£Pi  pro- 
ceedings and.  judgment,  by  reason 
of  his  arresting  for  a  sum  exceeding 
15/.,  and  recovering  a  less  sum  than 
15/.     Sptnk  v.  HttchcocL  435 

ASSIGNEE  OF  LEASE. 
See  Vendor  and  Purchaser,  2. 

ATTACHMENT. 
See  Rule  of  Court^  1.     Arbitra- 

TION,  2. 

ATTORNEY. 

See  Venue,  1. 

Where  an  attorney  has  in  his  custody 
muniments  of    two    co-defendants, 

the  Court  will  not  refer  it  to  the 
prothonotary,  to  ascertain  which  of 
them  he  shall  deliver  over  to  the 
one  Defendant,  who  pays  the  debt 
and  costs.  Duncan^  Gent.  v.  Rich" 
mond.  391 

ATTORNEY,  WARRANT  OR 

See     Warrant      of     Attorney. 

Joint  Action,  1 .    Fines  and  Re- 

covERissy  Amendment  of. 

AUC- 
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AUTHORITY. 


AUCTIONEER. 

!•  If  an  auctioneer  sells  goods  and 
delivers  them  without  giving  notice 
of  any  lien  or  claim  which  he  has 
on  the  owner,  and  the  buyer  settles 

'.  for  the  goods  with  the  owner  with- 
out such  noticei  the  auctioneer  can- 
not  sue  the  buyer  for  the  price  of 
the  goods.  Page  237 

2;  Sof  if  the  auctioneer  sells  the  goods 

of  B.  as  the  goods  of  A. ,  and  the 
buyer,'  without  notice,  takes  the 
groods  with  the  auctioneer's  assent, 
and  pays  the  price  of  them  to  ^., 
the  auctioneer  cannot  afterwards 
maintain  an  action  for  the  price. 

237 

i.  No  implied  contract  to  pay  arises 

on  the  auctioneer's  giving  up  his 

'  lien  by  delivery  of  the  goods.    Ccp^ 

fin  ▼•  Walker.  ib* 

4.  Where  an  auctioneer  had  sold 
goods,  and  delivered  them  without 
payment,  held  that  as  he  had  parted 
with  his  lien,  the  Defendant  might, 
in  an  action  by  the  auctioneer,  set 
ofiF  against  the  price  a  debt  due  to 
him  from  the  owner  of  the  goods. 

243 

5.  And  where  the  auctioneer  had  sold 
to  the  I>efendant  the  goods  of  ^. 
in  a  sale  of  the  goods  of  i?.,  held 
that  this  was  such  a  fraud  that  the 
Defendant  might  set  off  a  debt  due 
to  him  from  B.  against  the  price  of 
the  goods  of  ji.     Coppin  v.  Craig. 

ib. 

6.  Where  the  purchaser  at  an  auction 
of  a  reversionary  interest  in  bank 
stock,  upon  failure  of  the  vendor  to 
deduce  a  title  had  recovered  back 
the  deposit  in  an  action  against  the 


•uctkmeer,  hdd  that  he  might  ne- 
vertheless recover  interest  on  the 
deposit  in  an  action  against  the 
vendor  for  not  completing  his  con- 
tract, under  an  averment  of  special 
damage  in  the  Plaintiff's  losing,  by 
reason  of  the  non-performance,  the 
interest  and  benefit  of  his  money. 
Farquhar  v.  Farley.  5d2 

AUTHORITY. 

1.  The  pawnee  of  coffees,  lodg^  ia 
the  West  India  Docks,  and  entered 
there  in  the  pawnee's  name,  gave 
up  to  the  pawnor,  certain  deliver) 

'  notes  thereof  called  Dock- warrants, 
having  indorsed  them  with  an  order 

for  the  delivery  of  the  goods  to , 

in  exchange,  not  for  cash,  whidi  he 
might  have  had,  but  for  a  check  for 
the  debt  on  the  pawnor's  banker, 
which  check  was  dishonoured :  the 
pawnor  having  contracted  to  sell 
the  goods  to  the  Plaintiffs,  received 
payment  for  them,  and  gave  to 
them  the  delivery  notes,  with  a 
blank  above  the  Defendant's  signa- 
ture, for  the  name  of  the  person  to 
whom  they  were  to  be  delivered. 
Held,  1.  That  the  defendant  having 
entrusted  the  pawnor  with  bis  sig- 
nature to  a  blank,  purporting  to 
authorize  the  deUvery  of  the  goods, 
and  enabled  him  thereby  to  induce 
faith  to  a  contract  for  the  sale  of 
the  goods,  and  to  obtain  payment 
for  them  from  the  Plaintiff,  it  must 
be  considered  that  the  contract  of 
sale  was  the  Defendant's  contract, 
and  the  payment,  a  payment  to  the 
Defendant. 

2.  The     Court    {Pari    J.    dUjem, 
tienie)   guarded,  against  any  infers 


AUTHORITY. 


BAIL. 
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«nce  that*  according  to  a  practice 
which  has  obtained  twee  the  erec- 
tion of  the  IVut  InAa  Docks, 
an  indorsement  on  these  delivery 
notes  or  dock«warrant8  was^  of 
itself,  and  without  making  the 
wharfingers  parties  to  the  order, 
capable  of  transferring  any  pro- 
perty in  the  goods  therein  described. 
Zwtngtr  ▼.  Samuda.  Page  265 

S.  A  party  conveying  to  trustees  an 
estate  in  land,  connected  with  an 
intricate  establishment,  which,  after 
the  .conveyance,  he  continue  to 
manage  without  their  interference, 
held  to  have  authority  from  the 
trustees  to  bind  them  and  the  land 
by  all  acts  in  the  ordinary  manage- 
ment of  the  establishment*  Tayler 
V.  WaUrt^  374 


B 
BAIL. 

I.  Of  tht  Arrest  and  thi  Baku 
IL  Proceedings  against  ibe  Bmi  or 
the  Sherijf. 
III.  Surrender  of  the  Principal >. 
IV.  Discharge  by  other  Means* 
V.  Writ  of  Error. 
And  see  Supbrsedeas. 

I. 

1.  The  Defendant's  bail  were  per- 
mitted to  appear  by  their  own 
attorney  and  justify,  where  the 
Defendant's  attorney  refused  to  in- 
struct counsel  to  move  for  them  to 
justify.     Hagget  v.  Argent.  47 

2.  It  is  not  necessary  for  persons  jus- 
tifying bail  by  affidavit  in  several 
actions  about  the  same    time,    to 

specify  in  either  affidavit  the   re- 


lative order  in  which  they  are 
sworn,  and  that  among  their  debts 
they  include  their  liability  as  bail 
in  the  other  iictions.  Reid  v.-  Com* 
foot.     Same  v.  EUUi  . .       Page  324 

IL 
Bail  are  iiot  liabb  on  their  recogni- 
zance for  any  cause  of  action  which 
is  not  stated  in  the  affidavit  where- 
on the  Defendant  is  holden  to  bail. 
Wheelwright  v.  Juttingt^  Baii  of 
Fles.  304 

IV. 

1.  Bail  discharged  by  the  Paintiff 
taking  from  the  Defendant  bills  of 
exchange,  to  which  a  surety  is 
party,  for  payment  by  instalmients. 
mUisofi  V.  WhUaker.  5S 

2.  A  Plainti£F  having  obtained  bail  to 
his  action,  sued  in  equity  for  the 
same  cause,  and  being  put  to  his 
election  by  the  Court  of  equity, 
elected  to  proce^ed  'there,  and  a 
perpetual  injunction  went,  not  to 
proceed  at  law:  Held  that  this 
was  no  ground  for  discharging  the 
recognizance  of  the  baiL  Horsley 
V.  WaUtah.  235 

3.  If  a  Plaintiff  swears  positively  to  a 
bailable  cause  of  action,  the  Court 
will  not  try  upon  affidavits  vrhether 
the  transaction  be  such  an  one 
whereon  no  legal  debt  can  arise,  ib. 

4.  The  Court  will  not  relieve  the  bail 
of  a  bankrupt  who  are  fixed  be- 
tween the  signature  of  the  bank- 
rupt's certificate  by  his  creditors 
and  the  commissioners,  and  the 
time  of  the  allowance  of  the  certi- 
ficate by  the  Lord  Chancellor. 
Stapktom  "9.  Macbar^  5S9 

BANKER. 


712 


BANKRUPT. 


BANKER. 
Su  Lien,  2. 

BANKRUPT. 
I.  Of  the  Bankruptcy  and  Com^ 


mission* 


II.  Of  tbe  Bankrupt's  Rights  and 

Duties. 
III.  Of  the  Bankrupts  Estate. 

I. 
1*  A  commission  of  bankrupt  may  be 
supported  on  a  debt  due  to  the 
petitioning  creditor  in  the  cliaracter 
of  testator,  although  he  have  not 
obtained  a  legal  probate  at  the  time 
when  the  commission  issued*  if  he 
afterwards  obtains  a  valid  probate* 
which  makes  the  debt  good,  and 
has  relation  back  to  the  testator's 
death.      Rogers    and   jtnother    v. 

James*  Page  147 

S.  If  the  assignees  of  a  bankrupt  in- 
.  termeddle  with  and  assume  the 
management  of  a  farm*  this  is  a 
sufficient  election  to  take  to  the 
term,  and  makes  them  liable  to 
the  landlord,  in  consideration  of 
their  tenancy,  for  all  mismanage- 
ment. Thomas  v.  Pemberton  and 
Ketteridge.  206 

S.  A  person  who  buys  any  article 
for  the  purpose  of  mixing  it  with 
his  own  produce,  with  a  view  to 
sell  the  mixture  more  advantage- 
ously than  his  own  produce  could 
be  sold  unmixed,  does  not  thereby 
become  a  trader.  405 

4.  A  person  who  buys  pigs  or  other 
stock  with  a  view  to  a  re-sale  of 
them,  as  ancillary  to  the  profitable 
occupation  of  his  farm,  and  in  the 
interval  feeds  them  wholly  or  prin- 
cipally on  the  produce  of  his  brm. 


does  not  thereby  beoome  a  trader. 

Page¥B 
>•  A  farmer  bought  my-grasi  seed, 
mixed  it  with  seed  of  his  own 
growth,  and  sold  the  mixture. 
He  bought  pigs,  put  them  on  his 
farm,  fed  them  on  the  atubbles,  and 
re-sold  them,  some  after  a  week, 
some  after  longer  periods:  Hdd 
that  neither  of  these  was  an  act  of 
trading.  Patten  and  jfmoiierp  As* 
signees  of  Goulds  a  Bankrupt^  v. 
Browne*  ii, 

6.  If  the  assignees  of  a  bankropt, 
suing  the  petitioning  creditor  for 
money  of  the  bankrupt's  which  he 
has  got  into  his  hands*  accidentally 
shew  that,  on  a  statement  of.  ac- 
counts between  the  *  Defendant  and 
the  bankrupt,  the  balance  due  from 
the  latter  is  less  than  sufficient  to 
sustain  the  commission,  the  De- 
fendant nevertheless  is  estopped 
firom  taking  advantage  of  that  fact 
to  defeat  the  action,  by  his  affi- 
davit of  debt,  made  to  support  the 
commission.  Harmer  and  Another ^ 
Assignees  of  Edward  Davis t  v. 
Gilbert  Davis.  .  577 

II. 

1.  Sembie,  that  a  bankrupt's  certifi- 
cate has  no  relation  back  to  any 
earlier  period  than  the  Lord  Chan- 
cellor's allowance  thereof.  Sta^ 
pleton  V.  Macbar.  589 

2.  Where  three  of  five  joint  con- 
tractors had  pleaded  that  after  the 
promises  and  cause  of  actioa  they 
became  bankrupts,  and  the  Plaia- 
tiffs  proved  their  debt  under  the 

•  commission,  and    elected    to   take 

thft 


Bankrupt. 


BILLS  OF  EXCHANGE,  &c:    Hi 


Uie  benefit  thereof,  and  issue  joined 
t>n  the  proof  under  the  commission, 
a  question  arising  whether  the  other 
two  Defendants  had  continued  part- 
ners to  the  time  of  the  contract, 
though  the  evidence  on  the  issue 
on  the  bankrupt's  plea  is  for  them, 
they  are  not  entitled  to  a  verdict 
in  the  midst  of  the  cause,  that  they 
may  be  called  as  witnesses  for  the 
other  Defendants.  Page  599 

3«  Especially  if  the  Defendants  call 
witnesses.  Emmet  and  jlnotber  ▼• 
Butler  and  Others.  ib. 

in. 

1.  Where  a  bankrupt  sued  for  the 
benefit  of  his  assignees,  the  Court 
refused  to  grant  a  new  trial,  unless 
his  assignees  would  abide  by  the 
verdict  and  become  responsible  for 
the  costs.     Noble  v.  Adams.         59 

2.  If  a  carrier  after  notice  from  the 
vendor  of  goods  to  stop  them  in 
transitu^  by  mistake  delivers  them 
to  the  vendee,  the  sale  is  neverthe- 
less rescinded,  and  the  vendor  may 
bring  trover  for  them  against  the 
vendee. 

3.  And  though,  the  vendee  having 
become  a  bankrupt,  the  goods  have 
passed  into  the  hands  of  his  assig- 
nees, yet,  inasmuch  as  they  did  not 
come  to  the  possession  of  the  bank- 


debtors  to  himself,  did,  under  a 
threat  of  arrest,  after  an  act  of 
bankruptcy  unknown  to  the  ere. 
ditor,  but  with  the  creditor's' know-  ' 
ledge  that  he  the  trader  must  stop 
payment,  sign  bills  on  his  debtors  in 
favour  of  the  creditor,  on  stamped 
paper  produced  by  the  creditor  : 
Held  that  the  assignees  of  the 
creditor  could  not  bring  trover  for 
these  bills.  Walker  and  Another^ 
Atsigneet  of  Dunn^  v.  Laing^ 

Page  568 

BARON  AND  FEME. 
See  Feme  Covert.  Money  Lent,  1. 


BARRATRY. 


See  Ship. 


BATTERY* 
See  Costs.  V.  4. 

BILLS  OF  EXCHANGE,  AND 
PROMISSORY  NOTES, 

And  tee  Affidavit  to  hold  to 
Bail,  1,  2. 

1.  An  agent  purchasing  foreign  bills 
for  his  principal,  and  indorsing 
them  to  him,  without  qualificatioDy 
is  liable  to  the  principal  on  his  in* 
dorsement,  however  small  be  the 
commission  which  he  gets  upon 
the  purchase.  159 


nipt  with  the  consent  of  the  true  2.  It   is  no  laches  to  put    into  cir- 

1  •<.  i.^*i^r  e        • 


owner,  they  are  not  in  the  order 
and  disposition  of  the  bankrupt 
vrithin  the  stat\ite  21  Jac.  L  c.  19. 
>r.  1 1.  Litt  and  Another^  v.  Cowley 
and  Others.  169 

4>.  A  creditor  to  whom  a  trader  had 
long  promised  payment  by  bills  on 
Vol.  VII. 


culation  before  acceptance  a  foreign 
bill  payable  after  sight,  and  to 
keep  it  circulating  without  accept- 
ance so  long  as  the  convenience 
of  the  successive  holders  requires. 
Goupy  and  Another  v.  Harden  and 
Others.  "  ih. 

3B  8.  If 


71*  BILLS  OF  EXCHANGE,  &«, 


BROKER. 


S.  If  a  buyer  pays  for  goods  by  ai 
bill  which  the  drawee  refuses  to 
accept,  and  afterwards  desires  it 
may  be  again  presented*  and  it  will 
be  honoured,  the  holder  is  not  bound 
again  to  present  it.  Page  812 

4.  Nor  to  return  the  bill.  ib. 

5.  Whether  the  seller  of  goods, 
suing  for  the  price,  and  producing 
the  Defendant's  bill  for  the  price 
protested  for  non-acceptance,  is 
bound  to  prove  thsU  it  was  duly 
presented  for  acceptance  and  re- 
fused, qu£re>  HtckVtng  and  jifi' 
other  y.  HarJey.  312 

6-  Atf^Ji  acceptor  of  a  bill  payable 
at  his  London  bankers',  remitted 
funds  to  pay  it,  or  take  it  up  if 
over-due ;  which  last  being  the 
case,  the  bankers,  who  were  bankers 
in  London^  called  on  the  holders, 
intending  to  take  it  up  ;  but  find- 
ing the  bill  was  sent  back  to  Ire~ 
land  as  dishonoured,  they  remitted 
the  money  back  to  the  acceptor, 
and,  upon  a  subsequent  present- 
ment of  the  bill,  refused  payment : 
Held  that  this  was  not  such  a  spe- 
afic  appropriation  of  the  money, 
as  to  reiider  the  bankers  h'able  to 
the  holder  for  the  amount  remit- 
ted.    Stewart  v.  Fry,  339 

7.  The  holder  of  an  inland  bill,  pay- 
able after  sight,  is  not  bound 
instantly  to  transmit  the  bill  for 
acceptance.  393 

8.  He  may  put  it  into  circulation  ;  or 

9.  Though  he  do  not  circulate  it,  he 
may  take  a  reasonable  time  to  pre- 
sent it  for  acceptance.  i3, 

10.  What  is  a  reasonable  time  is  al- 
ways  a  question  to  be  determined 
by  a  jury.  i^. 


11.  A  delay  to  present  until  the 
fourth  day  a  bili  on  LondoHt  given 
within  twenty  m^  thereof,  is  not 
unreasonable.    Fry  v.  Niff* 

Page  897 

12*  The  acceptance  of  a  biU  drawn 
by  procuration  admits  the  drawer's 
hand-writing,  and  the  procuration 
to  draw*  4^55 

18.  But  though  the  bill  is  indorsed 
by  the  same  procuration,  the  date 
thereof  not  appearing,  the  accept- 
ance does  not  admit  the  procuratioo 
to  indorse.  1^. 

14.  So,  though  the  indorsement  were 
made  before  the  acceptance.  By 
P€iri  J.  RoBmioH  v.  Tarraw*     H. 


BOND. 
See  Affioavit  to  uoLn  to  Bail, 
8,  4.     Rbplsvin   Bond.    Mar- 
riage Articlib. 

Upon  a  bond  in  a  penalty  conditioned 
for  paying  a  less  sum  by  instal- 
ments and  interest,  though  a  part 
only  of  the  instalments  are  dtte»  tbe 
obligee  may  arrest  for  the  aggre- 
gate amount  of  all  the  instalments, 
and  the  interest  accrued  due  be- 
fore the  action  brought.  Talbot  v. 
Hods  on.  251 

BROKER. 

A  broker  of  the  city  of  Lwd&m  may 
recover  the  price  of  sugars,  which 
he,  being  employed  to  purchase, 
has  bought  in  his  own  name  ;  and 
it  is  not  a  breach  of  his  bond  given 
for  duly  performing  his  office  as 
broker.  Kemhle  and  Othen  v.  jit- 
kins  and  Another.  260 

BUILD- 


CHARTER-PARTY. 


CONDITION. 
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BUILDING-ACT. 
See  Party-wali,. 


c 

CARRIER. 
See  Stoppage  in  Transitu,  1»  2. 


CASES  —  observed    orty     questioned^ 
explained^  or  over-ruled. 

Hargr.  Co.  Litt.  20  b.  note  2.  (Lord 
Hale's  MS.)  Page  92 

Hotham    v.     East-India     Company. 
(Doug.  272.)  665 

Jackson  v.  Yates  (7  East,  94. )  172 
Parish  v.  Crawford,  (2  Str.  1252.)  24 
Peacock,   Rules  and  Orders,  C.  B. 

176 

Smith  V.  Smith  (Str.  955.)  231 

Wienhok    v.    Roberts     (2    Campb. 

5S6.)  480 

CERTIFICATE. 
See  Bankrupt,  II.  1. 

CESTUI  QUE  TRUST. 

Whether  a   grant  by  cestui  que  trust 

can   have  any  operation  to  convey 

an  interest  in  the  land.     Moore  v. 

Earl  of  Plymouth.  614 


CHARTER-PARTY. 
jind  tpe  Covenant,  4.  Ship^  1,  2,  3. 

1.  Where  a  practice  prevailed  of 
compressing  bales  of  cotton  wool 
by  machinery,  to  improve  their 
stowage,  the  furnishing  a  cargo  of 
cotton  wool  in  uncompressed  bales, 
as  they  came  from  the  grower,  was 
heUl  not  to  be  a  compliance  with  a 


contract  to  load  a  full  and  complete 
cargo.  Page  272 

2.  Where  the  freighter  had  an  option 
to  load  a  whole  ship  with  one  spe- 
cies of  gbods  at   a  higher   rate  of 
freight,  or  a  part  with  goods  at  a 
higher  rate,  and  a  part  with  another 
species  of  goods  at   a   lower  rate, 
but  the  latter,  if  laden  at  all,  xe> 
quired  to   be  first  laden  on   board, 
the  freighter,  by  beginning  to  load 
with  the  goods  at  the  higher  rate, 
was  deemed  to   elect  to  furnish  an 
entire  cargo  of  those  goods  at  the 
higher  rate,  and  having  so, elected, 
but  failing  to  load  a  complete  cargo 
thereof,    held  that    the  jury  were 
warranted  in    giving  damages   for 
the  entire  complement  at  the  higher 
rate,  without  regarding  the  liberty 
he   once  had  to  load    goods  at    a 
lower  rate.     Benson  v,  Schneider* 
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COGNOVIT- 
See  Practice  VII.  2. 8. 

COMMISSION  DEL  CREDERE, 

And  see  Insurance,  VI.  1. 

The  vendor  of  goods  through  the 
medium  of  a  broker  who  has  a  com- 
mission del  credere^  cannot  recover 
the  price  from  the  broker  in  a  de- 
claration upon  an  indebitatus  as' 
sumpsit  for  goods  by  the  Plaintiff 
to  the  Defendant  delivered  to  be 
sold,  and  by  him  sold.  Golf  v. 
Comber.  558 


CONDITION. 

SembU,  that  a  condition  cannot  be  i^ 

leased  upon  condftxon;    Pef  Gtobs 

C.  J.     Mason  v.  Corder.  9 

8  B  2  CON- 


.716 


-COSTS. 


COSTS* 


CONTEMPT.  1  I. 

^«  Akbitration,  1,  6.    ATTACH-|^n^/^^  Feigned  Issue,  1 
MENT.    Sealer  of  Writs. 


CONVEYANCE. 
See  Deed. 

COPYHOLD. 

-Concurrent  customs  in  a  manor  to  bar 
entails  of  copyhold  by  recovery,  and 
by  surrender,  are  not  inconsistent ; 
and  slight  evidence  suffices  to  prove 
the  latter,  because  it  is  adverse  to 
the  interest  of  those  who  make  the 
evidence.  Doe  on  Demue  of  Ddun- 
'cey  ▼.  Dauncey.  Page  674? 


CORPORATION. 

The  mayor,  jurats,  and  commonalty  of 
the  ancient  town  of  Rye^  were  held 
to  take  lands  by  a  devise  to  the 
RightWorshipful  the  Mayor,  Jurats, 
and  Town  Council  of  the  ancient 
town  of  Rycm  The  Attorney^Gene^ 
rah  at  the  relation  of  Clarke  and  An" 
Qtber^  v.  The  Mayor^  Juratt^  and 
Commonalty  of  the  ancient  Tott)n  of 
Rye  and  Others.  546 

CORPORATOR. 
See  Privilege. 

COSTS. 

I.  When  payable  by  and  to  Persons 

in  general. 

II.  When  payable  by  and  to  particu" 

lar  Persons. 
III.  Of  staying  Proceedings  till  Costs 

paidf  or  Security  given. 
JV.  Set-of. 

.   V-  What  Costs  are  payable. 


III. 

If  one  Plaintiff  be  in  tliis  country  and 
liable  for  costs,  though  another  is 
resident  abroad,  the  Court  will  not 
compel  him  to  give  security  for  the 
costs.     Anonymous*  Page  307 

V. 

And  see  Execution,  7.  Arbitra- 
tion, 2. 

1.  Though  a  witness,  subpoenaed  by 
both  parties,  obtain  firom  each, 
without  the  knowledge  of  the 
other,  full  payment  for  his  expeoccs 
and  loss  of  time,  the  party  succeed- 
ing is  entitled  to  have  his  paymeot 
to  the  witness  allowed  him  in  his 
taxed  costs  of  suit.  337 

2.  And  that,  although  he  -made  his 
payment  after  the  witness  had  been 
already  paid  by  the  other  party. 
Benson  v.  Schneider.  337 

3*  If  a  Defendant,  moving  for  judg- 
ment as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial,  omits  to  obtain 
in  the  disposal  of  that  rule  his  coit» 

fur  not ,  proceeding  to  trial,  he  can- 
not, after  that  rule  is  discharged, 
obtain  a  separate  rule  for  those 
costs.  Lingham  v.  Lcmghom.  476 
4.  Where  in  an  action  for  assaulting 
and  ill»treating,  the  Defendant,  as 
to  the  assaulting  and  ill-treating, 
justified  turning  the  Plaintiff  out  of 
his  house,  but  the  issue  on  the  justi- 
fication was  found  against  him :  the 
Court  held,  that  upon  the  whole 
justification  a  battery  appeared  ad- 

vutted. 


COVENANT. 


COVENANT. 
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mittedy  and  the  excuse  not  being 
proved,  the  Plaintiff  was  entitled  to 
full  costS)  without  a  judge's  certi- 
ficate.     Johnson  v.  Nortbtvood. 

Page  689 

COVENANT. 

jind  see  Charter-party. 

1.  A  covenant  to  repair  at  all  times, 
when,  where,  and  as  often  as  oc- 
casion should  require  during  the 
term,  and,  at  furthest,  within  three 
months  after  notice  of  want  of  re- 
paration. This  is  one  covenant ; 
and  it  cannot  be  stated  as  an  abso- 
lute covenant  to  repair  at  all  times 
when,  where,  and  as  often  as  occa- 
sion shall  require  during  the  term. 
Horsfall  v.  Testar.  385 

12.    A  lessee   covenanted,    within   the 
two  first  years  of  the  term,  to .  put 
the  premises  in  good  and  sufficient 
repair^  and  at  all  times  during  the 
term  to  repair,  pave,  scour,  cleanse, 
empty,    and    keep   the  messuages, 
.  ground,    and    other   the  premises, 
.  when,  where,   and  as  often  as  need 
should  require ;  and  within  the  first 
fifty   years    of  the   term,   to   take 
down     four    messuages,    as     occa- 
sion might  require,  and  in  the  place 
thereof  erect  upon  the  demised  pre- 
mises  four    other    good    and  sub- 
stantial brick    messuages :.  breach, 
that    although   fifty   years   of   the 
term   had    expired,    the  lessee  did 
not,   within  the    fifty  years,    take 
down   the   four  messuages,    and  in 
the  place  thereof  erect  four  other 
good    substantial  brick  messuages. 
plea,    That  occasion   did   not.  re- 


quire, within  the  fifty  years,  tHat 
the  four  messuages  should  be  taken 
down.  Upon  demurrer,  the  Court 
intimated  an  opinion,  that  if  within 
the  fifty  years  the  houses  should  be 
so  repaired  as  to  make  them  com- 
pletely and  substantially  as  good  as 
new  houses,  the  covenant  would  be 
satisfied,  without  taking  down  the 
old  houses.  Evelyn  and  fVife  v. 
Raddtsh  and  Others*  Page  41 1 

3.  A   covenant  to  rebuild  a  house  in 
two  years,  and  sufficiently  to  repair 
the  same  and  all  other  buildings  to 
be  erected  during  the  term,  when, 
where,  and  as  occasion   should  re- 
quire, and  the   same   in   all  things 
sufficiently  repaired,  in  the  end  of 
the  term  to  yield  up  to  the  lessor, . 
was  followed  by  a  covenant  that  tbe 
lessor  might,  twice  or  oftener  id  a 
year,  enter  to  view  the  condition  of 
the  premises,  and  of  all  want  of  re* 
parations  leave  notice  in  writing  to  ,^ 
repair   within   six     months,   within 
which  time  the  lessee  covenanted  'to 
repair  accordingly :  Held  that  the 
first  covenant  is  not  so  qualified  by 
the  last,  but  that  the  Plaintiff  mar 
declare  on  the  leaving  the  premises-* 
out  of  repair  at  the  end  of  the  term 
without   averring    or    proving    six 
months'  notice  to  repair.     Wood  y. 
Day.  646 

4.  The  plaintiff  covenanted  that  his 
ship  should  receive  from  the  freight- 
er's agent  at  Gihra/tatf  or  at  Md' 
lagaf  Seville,  or  Cadiz,  as  should  be.- 
ordered  by  the  freighter's  agent  at 
Gibraltar,  a  homeward  cargo,  and 
therewith  sail  direct  to  l,ondonf  anii 

3  B  3  there 
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there  make  true  delivery  of  it ;  and 
the  freighter  covenanted  to  pay  for 
the  freight  of  the  vessel  for  the 
voyage  out  and  home  550/.|  viz. 
200/.  on  clearing  outwards,  100/. 
at  Gihraltar$  one  moiety  of  the  re- 
sidue in  cash  on  the  delivery  of  the 
homeward  cargo  in  London^  and  the 
other  moiety  by  a  bill  at  two  months 
from  the  completion  of  the  said  de- 
livery. The  Plaintiffi  in  pursuance 
of  directions  from  the  freighter's 
agent  at  GihraUart  sailed  to  Ca^% 
for  a  cargo,  the  freighter's  agent  at 
CaS%  directed  him  to  go  to  Seville 
for  a  cargo ;  the  freighter's  agent  at 
Seviile  loaded  a  homeward  cargo, 
and  directed  him  to  proceed  to  Z.f- 
verp0olf  where  he  delivered,  and 
the  freighter  received  the  cargo. 
Held  that  the  Plaintiff  could  not,  in 
an  action  of  covenant  on  the  charter- 
party,  averring  the  substituted  voy- 
age, recover  the  freight  covenanted 
to  be  paid  on  the  delivery  in  Zoii- 
don.       Thompson  v.  Brown* 

Page  656 

COUNTY  PALATINE. 
See  Venue,  5. 

COURT  OF  CHANCERY. 

1.  Cases  out  of  Chancery  to  be  ar- 
gued in  this  Court  cannot  be  set 
down  nor  heard,  unless  they  are 
signed  by  a  Serjeant.  Nanfdn  v. 
Legb*  85 

2.  Whatever  number  of  parties  there 
may  be  to  a  suit  in  equity,  out  of 
which  a  case  is  directed  for  this 
Court,    the  Court  will  hear  only 


one  counsel  on  behalf  of  each  se- 
parate interest.  Betiison  and  An* 
other  V.  RUkardt  and  Another. 

PmgelOo 

COURT  OF  COMMON  PLEAS. 

By  the  words  <<  the  said  Court  of  the 
Bench,"  in  a  plea,  the  Court  of 
Common  Pleas  shall  be  intended. 
MUl  V.  PoUon.  ^  271 

CUSTOM. 
See  Copyhold. 
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DAMAGES,  MEASURE  OF. 

1.  Upon  a  contract  to  replace  stock, 
and  pay  dividends  in  the  mean 
time,  though  the  jury  give  damages 
for  the  value  of  the  Ftock,  and  the 
amount  of  the  dividends,  yet,  upon 
affirmance  in  error  of  the  judg- 
ment, the  measure  of  increase  is 
not  the  further  dividends  that  may 
have  accrued,  but  interest  oa  the 
damages  given  as  the  value  of  the 
capital  stock.  Dwyer  v.  Gurry  and 
Others.  H 

2.  If  the  buyer  of  a  horse  with  war- 
ranty, relying  thereon,  resells  him 
with  warranty,  and  being  sued  there- 
on by  his  vendee,  offers  the  defence 
to  his  vendor,  who  gives  no  direc- 
tions as  to  the  action,  the  Plaintiff, 
defending  that  action,  is  entitled  to 
recover  the  costs  thereof  from  his 
vendor,  as  part  of  the  damage  oc- 
casioned 
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caponed  by  hit  breach  of  warranty. 
Lewis  T.  Peake.  Pf^gf  1 53 

DEATH. 
Thorn fon^  the    Right  Hon.   Sir  jilex- 
ander^  Kut.  C.  B.  of    Exchequer. 

389 

DEED. 
See  Fines  and  Recoveries,  Amend- 
ment OF,  1»  7- 

DEFEAZANCE. 
See  Warrant  or  Attorney. 

DEMURRER. 

Upon  demurrer,  if  each  party  takes 
objections  to  the  pleadings  of  the 
other,  it  is  the  dnty  of  each  to  de- 
tirer  paper-books,  with  the  points 
intended  to  moot  on  both  sides, 
stated  in  the  margin.  Clarke  y. 
Dm^^  72 

DEVISE. 

I.  By  what  Words  Ldnde^  &c./j//. 
IL  What  Estate. 
III.  Revocation, 

I. 

1.  Ae^uest  of  **  all  my  stock  in  trade, 
hcmsehold  goods,  wearing  apparel, 
ready  money,  securities  for  money, 
and  every  other  thing  my  property 
of  what  nature  or  kind  soever,  to 
and  for  her  own  proper  use  and 
disposal :"  Held  not  to  carry  land, 
being  controlled  by  indications  which 
Kndered  the  testatrix's  intent  un- 
certain. 79 

S.  Bat  if  the  texUtrix's  intent  had 
clearly  appearedi  these  words  are 


sufficient  to  carry  land.     Doe  on  the 
Demise  of  Bunny  v.  Rout.     Page  79 

3.  The  tesutor  devised  that  his  execu- 
trix should  borrow  as  much  as  was 
necessary  to  satisfy  all  demands, 
and  repay  it  out  of  the  money 
arising  from  rents  during  the  mi- 
nority of  his  two  children,  Ann 
and  George :  he  bequeathed  all 
his  property,  both  real  and  per- 
sonal, to  be  divided  equally  be- 
tween his  two  children,  allowing 
that  his  son  George  should  take,  as 
a  part  of  his  share,  the  testator's 
farm  at  B.^  excepting  the  house 
an<ib  land  which  he  bought  of  his 
father's  trustees  at  B.^  together 
with  the  furniture  thereof,  he  left 
to  them  in  common,  and  to  the  ' 
longest  liver  in  fee-simple,  and  that 
his  children  should  be  put  into 
their  respective  shares  of  the  rent 
received  during  their  minority,  a» 
well  as_  their  shares  of  landed  pro- 
perty, when  they  should  attain 
their  respective  ages  of  twenty- 
one  years,  jinn  died  living  the , 
testator :  Held  that  the  son  George 
took  all  the  testator's  property, 
both  real  and  personal,  and  all  his 
estate  and  interest  therein.  Smith 
V.  Horhci  and  Others.  129 

4.  Devise  of  my  messuage,  farm,  and 
lands,  called  C.  farm,  situate  in  or 
near  the  parishes  of  2).,  /T.,  and 
r.,  now  6n  lease  to  F.,  at  the  yearly 
rent  of  150/.  A  close  in  the  ptrish 
of  i>.,  heretofore  arable,  and  part 
bf  (7.  farm,  and  then  occupied  with  it 
by  the  lessee  thereof,  but  for  thirty, 
three  years  past  sown  with  acorns, 
and  occupied  by  tht  oarnort  said 
3  B  4  excepted 
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excepted  out  of  two  leases  of  C 
farm,  one  prior,  the  other  posterior 
to  the  date  of  the  devise,  passes  by  the 
devise  as  parcel  of  C  farm.    Down 
and  Another  v.  Down*        Page  34-3 
5-  I  devise  all  my  freehold  and  copy- 
hold estates    situated    in    or   near 
l»atchingdon     near    Mai  Jon  i    and 
also  all  and   singular   my   freehold 
and  copyhold   estates    at    or  near 
falefh  in  the  same  county,  which 
last-mentioned    estates  are   now   or 
lately   were  in   the    occupation  of 
JLawrehce   Parsley    and  ■ 
ThomaSf     widow.        The    testatrix 
had  a  freehold  close  in   the  parish 
of  St^  Peter* Sf   Maldon^  near  to   a 
principal  street  of  Maldon^  distant 
from  three  and  a  half  to  six  and  a 
half  miles  from  her  principal  estate 
at    Latcblngdonf    and     intercepted 
from  it  by  parts  of  three  parishes. 
She  had  a  freehold  close  in  Steeple^ 
distant  two  and  a  half  miles   from 
i,atcbingdonf  and  nine   from    Mai' 
don.      She  had  copyhold  lands  in 
Z,atchingdonf  and  the  will  of  an  an- 
cestor spoke  of  lands  both  freehold 
and  copyhold  in  Latcbingdon  :  Held 
that  the  freehold  close  in  St,  Peter* t^ 
Maldonf  d\d  not  pass  by  this  devise. 
J)oe  on  Demise  of  Dell  v.  Pigott. 

Page  55S 

II. 

!•  A  devise  of  "  all  my  estate  real  and 
personal  whatsoever,  that  is  to  say, 
my  land,  houses,  and  all  other 
buildings  situate  at  S.  on  my  estate, 

-  and  likewise  all  my  household  fur- 
niture and  stock  in  trade,"  carries 
t  fee  in  the  lands  at  S.    Denn,  on 


the  DemUe  of  Ricbardijon^  v«  Hood 
and  Others,  Page  35 

2.  Devise  to  testator's  wife  of  his 
cottage  for  life^  if  she  continued 
chaste  and  unmarried ;  but  imme-? 
diately  after  her  death  or  marriage, 
to  his  son  Joseph  Hulsef  as  soon  as 
he  should  attain  twenty-one,  and 
to  his  heirs  for  ever.  Devise  of 
his  land  and  estate  in  fee-simple, 
where  he  then  lived,  (except  what 
was  thereinbefore  bequeathed  to 
his  wife,  to  his  son  Joseph  Hulse^ 
as  soon  as  he  should  attain  twenty- 
one,  and  to  his  heirs  lawfully  be- 
gotten for  ever,  subject  to  an  an- 
nuity of  7/.  to  his  wife  :  Held  that 
Joseph  Hulse  took  an  estate-tail  in 
the  land  and  estate  in  fee-simple 
where,  the  testator  lived.  Nan/an 
and  Wife  v,  Legh.  85 

3.  Sir  G,  P.  being  possessed  of  an 
estate  pur  auter  vie^  and  seised  of 
lands  in  fee,  in  the  counties  of  Z). 
and  iV.,  and  of  equitable  and  legal 
estates  for  life  in  lands  in  seven  other 
counties,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  re- 
mainder to  himself  in  fee,  and  being 
possessed  of  a  long  leasehold,  and 
entitled  for  his  life  to  the  dividends 
of  certain  trust  money,  with  re- 
mainder to  his  children  absolutely, 
and  possessed  of  other  personal 
effects,  devised  the  estate  ^»r  auter 
vhf  to  £•  Lester  for  life ;  remainder 
to  R,  S.  absolutely.  He  devised 
all  other  his  estates,  real  and  per- 
sonal, wheresoever  situate,  which 
he  was  possessed  of  or  entitled  to, 
and  of  which  he  had  power  to  dis- 
pose, to  £•  Lester^  her  heirs,  exe- 
cutors^ 
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cutora,  &c«     In  case  the  testator's 
son  should  die  without   issue,    he 
devised    all    his   real     estates,    not 
therein  before  disposed,    situate  in 
all  the  nine   counties   named,    and 
all  testator's   personal  property  in 
any  of  the  public  stocks  or   funds, 
to  £•  Lester  for  life ;  remainder  to 
R.  S.   in  fee  :  Held  that  E.  Letter 
took  an  estate  in  fee  in  the  testa- 
tor's fee-simple  lands  in  the  coun- 
ties  of  D.  and   N,      Bettison  and 
jinother  v.  Riciardt*         Poge  105 
^»  Devise  of  all  the   residue  of  what 
the  testator   should    die    possessed 
of,  or  in  expectancy  of  what  nature 
or  kind  soever,   in  Jamaica  or   any 
other  country,  to  his  wife   E>  San- 
dertf  for  her  natural  life,  reserving 
to  her  full  power  to  will  away  any 
part  or  proportion  of  his  said  re- 
siduum at   her   decease ;  and  after 
that  period  he  bequeathed  the  re- 
sidue of  what   was   undisposed   of 
by  his  wife,  to  his  daughter,   and 
the  heirs   of   her    body   for  ever: 
Held  that  the  wife  had  a  power  of 
appointment   over    the  whole   resi- 
duary estate.     Cool    and  Wife   v. 
Farrand  and  Others.  122 

5.  Devise  of  land  to  the  testator's 
son  2r.  G.  Smith  for  life,  and,  after 
his  decease,  to  the  use  of  all  the 
children  of  the  body  of  his  said 
son  lawfully  issuing,  (but  exclusive 
of  his  eldest  son,  in  case  of  there 
being  two  or  more  such  children 
besides  him,)  their  heirs  and  assigns 
for  ever,  as  tenants  in  common  5 
but  in  case  his  s^d  son  should  de- 
part this  life  without  leaving  any 


lawfully-begotten  child  or  children, 
or  issoe  df  any  such  child  or  chil- 
dren,  then,    after   his  decease,    to 
the  use  of  the   testator's  daughters 
in  fee.     T.  G.  Smith  suffered  a  re- 
covery, and  devised;     Held    that 
Tn  G.  Smith  had,  at  the  time  of  de- 
vising, only  an  estate  for  life.   Smith 
V.  If  or  loci  and  Others.       Page  129 
6*  Devise  to  F.  G.  and  his  assigns 
for  his  life,    and  immediately  after 
his  decease,  unto  the  heirs  of  his 
body,  lawfully  to  be  begotten,  in 
such    parts  and   shares   as    F.  G. 
should,  by   will  or  deed,  appoint ; 
and  in  default  of   such  heirs  of  his 
body,    then  immediately  after    his 
decease,  over  to  J,  G.  .•  Held  that 
F.  G.  took  an  estate-tail  by   im- 
plication.    Doe^  on  the  Demise  of 
Cole^  V.  Goldsmith.  209 

7.  Devise  of  gavel-kind  land  to  the 
testator's   three    nephews,   sons   of 
his  brother  John^  during  their  lives* 
in  common,  and  after  their  respec- . 
tive  decease,  the  part  and  share  of 
him  or  them  so   dying,    unto   the 
heirs    lawfully  issuing    of  his  and 
their  body  and  bodies  respectively, 
and   if  more  than  one,  equally  to 
be  divided,  as  tenants  in  common* 
and  if  but  one,  to  such  only  one, 
and  to  his,  her,  or  their  heirs ;   and 
if  any  of   his  nephews   should  die 
without  such  issue,  or  leaving  any 
such,  they  all  should  die  without 
attaining     twenty-one,     then    the 
share  of  him  and  them  so  dying, 
unto  the  survivor,  and  survivors  of 
his  said  nephews,  and  the  heirt  of 
the   body    of  such .  surviving  and 

other 


.  7«e        DONATIO,  &c. 


EJECTMENT. 


ether  nephew,  equally,  in  common. 
Atod  for  want,  or  in  default  of 
-Aueh  isetie  of  his  nephews,  unto 
Ms  own  right  heirs.  One  moiety 
iof  the  rerfcrsion  in  fee  descended, 
Vipon  the  testator's  decease,  to  the 
fiitlKr  of  the  three  nephews^  being. 
ba€  of  the  testator's  two  heirs,  in 
gavel'^dnd,  alKl  from  him  to  the 
thvee  nephews:  Held,  1.  That 
this  Was  not  an  executory  demise, 
but  a  contingent  remainder  with  a 
double  aspect;  2.  That  by  the 
descent  of  a  portion  of  the  rever- 
sion in  feCf  the  nephews*  particular 
fttete  was  merged  therein,  and  the 
contingent  remainders,  which  were 
supported  thereby,  were,  as  to  that 
portion^  also  .destroyed.  Crumps 
on  the  Demite  of  Woolleyt  v.  Nor~ 
wooJ.  Pagt  362 

DISTRESS. 
See  Replevin.     Replevin  Bond. 

DOGS. 
See  Action  on  the  Case,  3. 

DONATIO  MORTIS  CAUSA. 

A  person  supposing  himself  in  ex- 
tremu  caused  India  bonds.  Bank 
notes,  and  guineas  to  be  brought 
out  of  his  iron  chest,  and  laid  on  his 
bed ;  he  then  caused  them  to  be 
sealed  up  in  three  parcels,  and  the 
amount  of  the  contents  to  be  writ- 
ten on  them  with  the  words  **  for 
Mrs.  and  Miss  C,"  the  Plaintiffs  ; 
he  then  directed  the  brother  of 
Miss  C.  to.  replace  them  in  the  iron 
chest,  the  chest  to  be  locked, 
the  keys  to  be  sealed  up,   and  di- 


rected "  to  be  defivered  to  /.*'  (his 
solicitor  and  one  of  his  executors) 
after  his  decease,  and  replaced 
in  his  own  custody  near  his  bed, 
and  he  afterwards  spoke  of  this  pro- 
perty as  given  to  the  Plaintiffs: 
Held  this  was  not  a  donatio  mortis 
cautdf  for  want  of  a  auffident  de- 
livery, and  continuing  possession. 
Bunn  and  Another  v.  Markham 
and  Others.  Page  22^ 


E 


EJECTMENT. 

1.  The  Plaintiff  in  error  in  ejecttnent 
is  not  bound  to  g^ve  the  Defendant 
in  error  notice  of  his  entering  into 
the  recognizance  pursuant  to  16 
&  17  Cark  2,  f.  8.  #•  3.  to  pay  cosU 
on  affirmance.  437 

2.  The  practice  has  beeii  to  uke  H  re- 
cognisance in  double  the  annual  rent 
of  the  premises,  when  that  can  be 
ascertained.  iB» 

3.  The  Plaintiff  in  error  in  ejectment 
is  not  required  to  find  bail  to  join 
in  his  recognisance  to  pay  costs  on 
affirmance.  Doe,  on  Demise  ofWeb^ 
V.  Goundry*  427 

ELECTION. 

Sec  Bankrupt,  III.  2.    Bail,  IV.  3. 
Charter-party,  2. 

ENEMY. 
See  Alien  Enemy. 


ENTAIL. 

See  TCNEBfSNT. 


EQUIT- 


EVIDENCE. 


EVIDENCE. 
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EQUITABLE  TITLE. 
*  See  Cestui  que  Trust. 

ERROR, 

See  Ejectment,  1.  Venue,  5.  j 
A  threat  of  bringiitg  a  writ  of  error 
for  delay,  uttered  six  months  be- 
fore the  writ  of  error  sued  out,  held 
not  sufficient  to  entitle  the  Plaintiff 
below  to  execution  pending  the 
writ  of  error.     Redford  v.  Garrod. 

Page  537 


ESCAPE. 


Set  Sheriff. 


ESTATE  TAIL. 
See  Devise,  II.  2.  6. 

EVIDENCE. 

I.    Of  the  Competency  of  the  Wit- 
nets* 
II.    Of  the  Evidence   of  particular 
Facts  or  Averments. 

m 

III.  Of  Stamps. 

IV.  Secondary  Evidence^    when    ad- 

missible. 

I. 

1.  Where  three  of  five  joint  contrac- 
tors had  pleaded  that  after  the  pro- 
mises and  cause  of  action  they  be- 
came bankrupts,  and  the  Plaintiffs 
proved  their  debt  under  the  com- 
mission, and  elected  to  take  the  be- 
nefit  thereof,  and  issue  joined  on 
the  proof  under  the  commission,  a 
question  arising  whether  the  other 
two  Defendants  had  continued  jpart- 
ners  to  the  time  of  the  contract, 
though  the  evidence  on  the  issue  on 
the    bankrupt's  plea  is  for   them, 


they  are  not  entitled  to  a  vefdtct  in 
the  midst  of  the  causie,  that  th^ 
may  be  called  as  witnesses  for  the 
other  Defepdantt.  Page  599 

2.  Especially  if  the  Defendants  call 
witnesses.     Emmett  ▼.  Butler.      ib. 

IL 

And  see  Goods  sold  and  dsliVI^- 
ED,  3.  Interest  of  BIonst,  4. 
Payment  into  Court,  1. 

1.  An  examined  copy  of  a  writ  re- 
turned and  filed,  and  of  the  iudioMib- 
ment  thereon,  on  which  writ  it 
indorsed,  apparently  by  th^  shl^lPs 
authority,  the  name  of  the  bailtf 
employed  to  make  xht  kvy,  is  no 
evidence  to  prove  who  was  the 
bailiff  so  employed  by  the  sheriff, 
unless  evidence  be  added  that  the 
indorsement  of  the  bailiff*8  rmtot 
on  the  writ  itself  was  made  hf  tHe 
sheriff^s  authority.  Hill  v.  The 
Sheriff  of  Middlese».  8 

2.  Prima  facie  the  presumption  if, 
that  a  strip  of  land  lying  between 
a  highway  and  the  adjoiniilg  in- 
closure,  is,  as  well  at  the  toil  of  the 
highway,  ad  nudimn  JSlum  vistg  the 
property  of  the  owner  of  the  »• 
closure.  39 

3.  But  if  the  strip  of  land  commmii- 
cate  with  open  commons  or  olhtr 
larger  portions  of  land,  the  pie- 
sumption  is  either  done  away  or 
considerably  narrowedf  for  th^i  evi- 
dence of  ownership  which  a^iliat 
to  the  larger  portiont  appliet  alio 
to  the  narrow  ttrip  which-  coIbiiiik 
nicatet  with  them*  GiiBirv.  fFkii 
and  Others.  it* 

4.  Proof  that  a  party  tigned  a  deed, 

which 
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EXECUTION- 


EXECUTOR. 


which  bears  on  the  face  of  it  a  de-^ 
daratioD  that  the  deed  was  sealed 
by  the  party,  is  evidence  to  be  left 
to  a  jury  that  the  party  sealed  and 
delivered  the  deed.  Page  251 

5*  The  attesting  witness  to  a  bond 
wrote  the  attestation  without  see- 
ing the  obligor  execute ;  another 
person  gave  evidence  that  the  obli- 
gor signed  the  bond^  but  did  not 
seal  or  deliver  it:  Held,  that  the 
sigrning  the  bond,  which  purported 
to  be  sealed  with  the  obligor's  seal, 
was  evidence  to  be*  left  to  the  jury 
of  the  sealing  and  delivery,  and  that 
they,  disbelieving  the  second  wit- 
nesSf  had  properly  found  for  the 
Defendant*    Talbot  v.  Hodson.  251 

IV. 

if  an  attesting  witness  to  a  deed  deny 
having  seen  the  deed  executed, 
other  evidence  of  the  execution  is 
admissible.    Tdhot  v.  Hodson.    251 

EXECUTION. 

1.  A  Defendant,  whose  goods  have 
been  Uken  under  a  Jieri  facias ^  is 
entitled  to  call  on  the  sheriff  to  re- 
turn  the  writ,  whether  the  goods 
have  been  sold  to  another,  or  re- 
deemed by  himself.  Edmunds  v. 
Watson.  5 

2.  If  a  creditor,  who  detains  a  De- 
fendant  in  custody,  pays  any  part 

^of  his  weekly  allowance  in  a  spu- 
rious or  foreign  coin,  as  e,  g,  a 
French  sixpence,  the  Defendant  is 
entitled  to  his  discharge.  7 

S.  The  turnkey  of  a  prison  is  not 
such  an  agent  for  a  prisoner  con- 

»5 


fined  in  execution,  that  by  his  ac- 
ceptance of  spurious  coin  in  part  of 
the  prisoner's  allowance,  he  can 
bind  the  prisoner.  Agutter  v.  Wd- 
son.  Page  7 

4.  Though  a  sheriff  make  a  warrant 
and  seizure  of  goods  under  a  Jieri 
facias  bst  delivered  to  him,  yet  the 

Plaintiff  in  a  fieri  facias  first  dc- 
livered  to  the  sheriff  is  entitled  to 
be  first  satisfied  out  of  the  fruits  of 
that  seizure.  S^ 

5.  If  a  second  fieri  facias  be  delivered 
to  a  sheriff  after  he  has  the  Defend- 
ant's goods  in  possession  under  the 
prior  fori  facias  of  another,  the 
goods  are  bound  by  the  second 
execution,  subject  to  the  first  exe- 
cution, from  the  date  of  the  delivery 
of  the  last  writ  to  the  sheriff.        ib. 

6.  And  that,  without  warrant  on  the 
second  writ  or  further  seizure.  Jones 
V.  jitberton.  ib. 

7.  The  statute  43  G.  8.  c.  46.  /.  5. 
does  not  enable  a  Defendant  to 
levy  the  costs  of  an  execution  for 
his  costs  of  an  action.  Baier  v. 
Sydee.  179 

EXECUTION  OF  POWER. 
See  Power. 

EXECUTOR. 
See  Bankrupt,  I.  1. 

I.  S.  ff.  devised  a  term  to  his  ne-^ 
phew  iS.  H.  for  life,  with  remain- 
der  over,  with  a  leasing  power  for 
twenty-one  years,  and  made  S.  H. 
and  two  others  executors.  S.  H^ 
entered,  and  was  possessed,  and 
alone    demised   the     premises    for 

forty-* 


FACTOR. 


FEME  COVERT-   725 


iForty-two  years,  reserving  rent  tol 
himself,  bis  executors,  &c. :  Held 
that  neither  his  entry  on  the  land, 
nor  his  sole  lease  reserving  rent  to 
himself  and  his  executors,  which 
was  alike  inconsistent  with  his  in- 
terest as  tenant  for  life,  and  his 
duty  as  executor,  should  be  deemed 
an  assent  to  the  legacy;  and  that 
the  lease  should  therefore  take 
effect  for  the  whole  forty-two  years, 
out  of  the  lessor's  legal  interest  as 
executor.  Doe^  on  the  Demue  of 
Hayes  and  Others  v.  Sturges* 

Page  217 

2.  A  promise  made  upon  good  con- 
sideration by  a  testator,  that  his 
executor  shall  pay»  is  a  sufficient 
consideration  for  an  action  in  as^ 
sumpsit  agrainst  the  executor.     580 

S.  And  in  such  action,  it  is  neither 
necessary  to  aver  assets,  ib, 

4.  Nor  a  promise  by  the  executor; 
by  three,  Burrough  J.  Mssentiente. 

ib. 

5.  On  a  count  averring  an  account 
stated  by  the  Defendant  of  monies 
due    from    him    as    executor,   the 

judgment    shall   be  de  bonis  testa- 
torts*  ib* 

6*  It  may  be  therefore  joined  with 
counts  on  promises  of  the  testator. 
Powell"^*  Graham f  Executor  of  Gra- 
ham.  580 


FACTOR. 

^.   consigned    goods  for  sale    to    a 
house  in  Hamburgbp   in  which  the 


I 


Defendant  was  partner,  and-  the 
Defendant  made  advances  of  mo- 
ney in  London  to  ^.,  to  be  repaid 
out  of  the  proceeds  of  the  sales. 
The  house  at  Hamburgh  purchased 
with  the  proeeds  bills  on  London; 
they  specially  indorsed  and  remit- 
ted them  to  the  Defendant  here* 
and  advised  jf.  that  .they  were 
bought  for  his  account, .  and  de- 
bited him  therewith.  The  bills 
being  dishonoured,  a  jury  found 
that  the  consignees  were  not  au- 
thorised to  purchase  bills  for  the 
account  and  risk  of  ^.  .*  and  the 
Court  held  the  verdict  to  be  right. 
Lucas  and  Others^  Jisttgnees  of 
Doorman^  a  Bankruftf  ▼.  Gromng. 

Page  164» 

FEIGNED  ISSUE. 

The  costs  in  a  feigned  issue  under  an 
inclosure  act  which  contains  no 
special  direction  as  to  costs;  abide 
the  event,  by  the  stetute  of  Ghu^ 
cester^  as  in  other  actions  of  a#- 
sumpsit.  Earl  FitzwUliam  v.  MasC' 
well.  SI 

FELONY, 
See  Hundred.    Plkadsr,  V.  2» 

FEME  COVERT. 

1.  If  a  feme  covert  issue  a  bill  of 
exchange,  \ihe  may  be  arretted  as  a 
feme  sole.  55 

2«  A  feme  covert  applying  to  be  dis- 
charged from  arrest,  must  apply  on 
her  own  personal  oath  of  the  fact 
of  coverture,    and   not    upon    the 

-    affidavit  of  another.    Jones  v.  Lewiss 

ib. 
FINES 


ne 


FINES  AND  RECOVERIES,  8cc. 


FINES  AND  RECOVEJUES, 
AMENDMENT  OF. 

1«  Fine  amended  by  a  lost  deed  to 
\md  the  uses*  upon  inspection  of 
the  draft,  and  of  a  certified  copy 
o£  the  memorial  of  the  deed,  [the 
kad  being  in  -  a  regrister-county,3 
and  on  affidayit  that  the  deed  con'- 
tained  the  amefldment,  and  of  the 
intent.     Froti  v.  Nale.         Pagi  79 

8,  The  Court  refused  to  amend  a  re^ 
ootvery  by  adding  two  parishes  in 
ua^aHfied  terms  after  a  large  enu- 
meration of  lands,  where  the  pur- 
pose of  the  amendment  was  only  to 
mdnde  certain  parcels  of  one  out  of 
many  enumerated  manors,  which 
parcels  were  in  the  omitted  parishes. 
Charter^  Demandant  $  Shepherd^ 
Tenanii  Gwynih  FoucUe.  177 

3.  Where  certain  farms  had  been  en- 
joyed by  the  tenant  in  tail  and  his 
ancestors  beyond  memory  as  tithe- 
fiqee,  but  no  legal  reason  for  their 
discharge  was  known,  to  account 
for  the  enjoyment,  the  Court  per- 
mitted a  recovery  to  be  amended 
by  insertion  of  the  tithes.  Cti//tfm, 
Dimandanti  JfydeTf  Tenant  f  Ver- 
not^f  FoHcbti*  341 

4.  Where   a   d^  to  make  a  tenant 
to  the  peeoipe  conveyed  tithes  of 
cOin,  gmn,  and  hay,  in  F.  and  G., 
and  all  other  hereditaments  of  the  j 
recoveror  within  the  county,    and 
the  reooiwy  was  of  tithe  of  com, 
gfiifiy  and*  hay  only,  the  Court  per- 
milled    an  ameodmeot  by  adding 
all  fliipuner  of  tithes  in  T^  the  re- 
oetrcor  being  seised  tbestfof^  aad  in- 
tending they  should  pass.  352 

14 


5.  Where  one  purchaser  under  a  re*- 
covery  had  obtained  aa  amend- 
ment of  the  recovery,  so  worded, 
that  by  its  coUocation  on  the  re- 
cord, it  destroyed  and  rendered 
insensible  the  title  of  another  pur- 
chaser under  the  recovery,  the 
Court,  upon  motioti  of  the  latter, 
rectified  the  mistake.  Page  352 

6.  Remainder-man'  in  tail  heard  to 
shew  cause  against  the  amendment 
of  a  recovery.  Lancaster^  De^ 
mandant  ;  fFslmotf  Tenant  ;  JBoone, 
Vouchee.  ih» 

7*  The  caption  of  the  warrant  of  at- 
torney in  a  recovery  is  not  so  coc' 
clusively  a  part  of  the  deed  of  th? 
party,  but  that  it  may  after  execu- 
tion be  amended  by  the  writ  of  en- 
try. John  Jamety  junior,  De* 
mandant ;  WUUanUf  Tenant ;  Maria 
James,  Vouchee,  434 

8.  Recovery  amended  by  striking  out  a 
minor  vouchee.  Cbeeiman,  Demand' 
ant;  Syket,  Tenant;  Denn  and  E lea-' 
nor  his  JVife,  Vouched.  697 

9.  Recovery  not  permitted  to  be 
amended  on  unqualified  a£fidavit 
that  the  possession  had  gone  with 
the  title  for  a  period  long  before  the 
knowledge  of  the  deponent^  not 
stating  the  grounds  of  his  belief. 
Noble,  Demandant.  ik. 


FINES  AND  RECOVERIES, 
PRACTICE  OF  PASSING. 
1 .  Fine  permitted  to  pass  with  an  era- 
sure in  the  acknowledgment,  upon 
affidavit  that  the  words  were  writ- 
ten thereon  before  it  was  acknow- 
ledged. Brodie,  Plaimiijff^;  Stevens, 
Deforciant.  697 

2.  Fine 


FREIGHT. 

S.  fiae  ID  ScetUmd  pennitted  to  be  ac- 
knowledged before  pevsont  who  nerc 
not  writen  to  the  tignett  no  writers 
to  the  Mgnet  rending  within  100 
aiik*t  and  the  parties  being,  in  fact, 
unable  to  trareL  Matthtwa  and 
Wifi,  Connfort.  Page  69(; 

FIXTURES. 
Su  Goods  solo  and  dkliverkd,  I, 

FRAUD. 

Upon  a  rery  «rong  caK  of  fraud,  not 
otbemiae,  thii  Court  will  control 
the  legal  power  of  ■  Co-plaintiff  to 
releate  pm*  darrem  eoniinuantt. 
Jowet  amd  MMtthnot  v>  Herhtrt, 
421 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Fbauiw. 


FRAUDULENT  CONVEY- 
ANCES. 
A  farmer  gay*  n  bill  of  Mle  of  all  hit 
femUDg  itock  to  secure  a  debt : 
the  agent  of  the  vendee  took  pot- 
■eation,  and  resided  on  the  farm,  | 
while  he  converted  the  stock,  but  j 
the  vendor  also  contbued  to  reside  j 
on  the  farm,  and  exercised  acts  of, 
ownership  over  parts  of  the  gtock : , 
Held  that  the  debt  being  had  fide , 
due,  aud  tbe  bill  of  sale  taken  with  \ 
a  view  to  recover  that  debt)  the 
jury  were  warranted  in  finding  the  , 
bill  of  sale  good  against  a  judg- 
ment creditor  I  taking  the  stock  in  | 
execution.  Benica  v.  ThornbtU,  latt 
ShiTiffofNorfalk.  149 

FREIGHT. 
jMiu  CiuKTEa.rAKTr,  1.  Cove- 
MAHTil.    Ltm,    I. 


GAME. 

1.  One  who  finds  game  on  bis  own 
ground,  cannot  justify  pdnaiag  it 
into  the  laud  of  another.  Dtaat 
*.  Clajicn.  P^  489 

2.  Before  game  in  tha  hands  of  an 
unqualified  person  can  be  toscd 
within  a  manor  for  tbe  uie  of  the 
k>rd  or  lady  of  the  oumor,  the  Ion) 
or  lady  must  exercise  on  tbe  ^e- 
dfic  case  bis  or  her  judgiaant 
whether  the  person  powssiiBg  the 
game  is  or  is  not  unqualified, 

3.  But  after  such  judgment  exerciied, 
tbe  lord  or  lady  may  take  the  pme 
by  tbe  bandi  of  aootber, 

4.  Ib  tre^ass  for  taking  ham  where 
the  Defendant  justified  teiung  tbem 
by  command  of  tbe  lord  of  tbe 
manor,  and  for  hia  oae,  within  the 
manor,  as  being  found  in  the 
possession  of  an  unqualified  penm, 
and  tbe  Plaintiff  traversed  the  com- 
mand, held  that  the  flommand  tO  be 
proved,  to  maintain  the  isme,  must 
be  such  a  command  ■•  would  kg^y 
authorise  the  seizure  |  and  that  evi- 
dence of  a  wrong  fid  conwand 
would  not  maintain  the  issue.  Bird 
V.  Dale.  560 

a.  An  exception  141  a  conveyance, 
made  iu  1655,  of  the  free  hfaerty 
of  hawking  and  fauntiogi  does  not 
include  the  liberty  of  shooting 
feathered  game  with  a  gun.        614 

(»,  Semile,  that  the  liberty  of  hawking 
and  hunting  for-  tbe  grantee,  his 
friends,  and  servants,  is  a  tenement, 
and  entailable.  Motre  v.  £ari  «f 
Plymouth.  614 

GOODS 


728    GOODS  SOLD,  &c. 


ILLEGAL  CONT'RACf . 


GOODS    BARGAINED    AND 

SOLD. 

See  Statutb  of  Frauds,  4. 

GOODS  AND  CHATTELS, 
PROPERTY  IN. 

1.  The  obtaining  goods  upon  false 
pretences,  under  colour  of  pur- 
chasmg  them,  does  not  change  the 
property.  Page  59 

2.  Where  goods  are  delivered  to  a 
vendee  at  a  wharf,  who  afterwards 
ships  them  there,  no  subsequent 
stoppage  of  the  goods  in  transitu 
can  take  place.     Noble  v.  Adanu. 

ih 

3.  Where  a  bankrupt  sued  for  the 
benefit  of  his  assignees,  the  Court 
refused  to  grant  a  new  trial,  unless 
his  assignees  would  abide  by  the 
verdict,  and  become  responsible  for 
the  costs.     Nehle  y.  jidanu.         i6, 

^  After  a  contract  for  the  sale  of 
goods,  and  a  written  order  on  the 
wharfinger  for  delivery,  communi. 
cated  to  the  wharfinger  and  as- 
sented to  by  him,  though  no  actual 
transfer  be  made  in  his  books,  the 
property  passes  to  the  vendee. 
Lmcm  v.  Dorrien.  278 

GOODS  SOLD  AND  DE- 
LIVERED. 

1.  The  price  of  fixtures  to  a  house 
cannot  be  recovered  under  a  decla- 
ration for  goods  sold  and  delivered. 
Lee  V.  Rlsdon.  igg 

2-  The  vendor  of  goods  paid  by  a  bill 
at  one  month  after  sight,  given  by 
the  purchaser's  banker  for  a  larger 
sum   than  the    price,    the    vendor 


paying  the  di£Fercnce,  ia  not,  upoi 
the  bill's  being  dishonoured^  pre- 
cluded from  recovering  against  the 
buyer  the  price  of  the  goods.  Fry 
▼.  Hill.  Page  397 

3.  Where  a  person  who  has  contracted 
for  the  purchase  of  goods,  offers  to 
resell  them  as  his  own,  whether  this 
is  proof  of  a  delivery  to  himself, 
is  a  question  for  the  jury.  BUuim- 
sop  v.  Clayton.  S^l 


H 

HIGHWAY. 
Set  EviDSNCE,  II.  2, 3. 

HOLIDAY. 
See  Sbaxbb  or  Writs. 

HORSE. 
See  New  Trial,  1. 

HUNDRED. 

An  action  against  the  hundred  for 
demolishing  a  mill,  may  be  brought 
more  than  twelve  months  after  the 
demolishing.  Beation  and  Otters 
v.  Rtubfortb.  45 


ILLEGAL  CONTRACT. 

1.  The  test,  whether  a  demand  con- 
nected with  an  illegal  transaction 
is  capable  of  being  enforced  at  law, 
is,  whether  the  Plaintiff  requires 
any  aid  from  the  illegal  transaction 
to  establish  his  case.  246 

2.  The 


INSOLVENT. 


INSURANCE. 
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3.  The  Plainti£F  laid  an  illegal  wager 
wiih  B.f  the  Defendant  assumed  a 
part  in  the  bet.  The  Plaintiff  won : 
it  was  expected  that  B.  would  pay 

.,  on  a  certain  day,  before  which  the 
Plaintiff,  at  .  th^  Defendant's  re- 
quest,  because  he  Vi'ta  going  to  a 
distance,  advanced  to  the  Defend- 
ant  his  share  of  the  winnings.  B* 
died  insolvent  before  the  day,  and 
the  bet  never  was  paid.  Held  that, 
inasmuch  as  the  Plaintiff  could  not 
establish  his  case  without  the  aid 
of  the  illegal  wager  in  his  proof, 
he  could  not  recover.  Simpjou  v* 
Blot*.  Page  246 

IMPARLANCE. 

And  see  Rsgula  Generales,  1. 

If  process  be  returnable  on  the 
last  return  day  of  any  term,  and 
the  Plaintiff  deliver  a  declaration, 
with  notice  to  pkad  on  the  return- 
day  or  the  day  following,  and  if  the 
day  next  following  the  return  be  a 
Sundayt  then  on  the  second  day 
after  the  return,  the  Defendant  is 
not  entitled  to  an  imparlance.  Crew 
V.  Atwood.  70 

INCLOSURE  ACT. 
And  tee  Feigned  Issue,  1. 

INFANT. 
If  an  infant  Defendant  appears  by  at- 
torney, the  Court  will,  at  the  in. 
stance  of  the  Plaintiff,  compel  an 
amendment  of  the  appearance  by 
substituting  a  guardian.  Hindmarsb 
V.  Cbandler.  488 

INSOLVENT. 
1.  On  a  motion  for  the  discharge  of 

Vol.  VII. 


an  insolvent  debtor  under  the  sta- 
tute 48  G.  3.  c.  123.  /.  1.,  the  rule 
is  in  the  first  instance  only  a  rule 
msL  Neihon^  Ex  parte*  Page  37 
2-  The  insolvent  act  53  G.  3.  c.  102. 
discharges  a  prisoner  from  the  de- 
mands of  such  creditors  only  as 
are  named  in  his  schedule  of  cre- 
ditors, notice  of  applying  for  dis- 
charge', and  order  of  disdiarge. 

179 

3.  And   therefore  his  discharge  doea 

not  interrupt  the  course  of  an  action, 
brought  against  him  by  a  Plaintiff 
whose  claim  the  prisoner  has  not 
included  in  his  notice  and  schedule 
of  creditors.     Baker  y.  Sydce. 

179 

4.  Upon  application  to  discharge  an 
insolvent  debtor,  the  Court  gn^tt 
only  a  rule  niii  in  the  first  mstince. 
Magnay  v.  Gilkes,  457 

INSURANCE. 

I.  Of  the  Validity  of  the  Insuretnce. 

II.  Of  the  Effect  of  a  valid  Ituuranee. 

III.  Of  the  Acts  of  the  insured. 

IV.  Return  of  Premium, 

V.  Of  the  Construction  of  particular 
Expressions  in  a  Policy, 
VI.  Of  the  relative  Rights  of  Assured 
Broker^  and  Underwriter.  ' 

II. 
Upon  a  policy  on  hogsheads  of  sugar, 
warranted  against  particular  -ave- 
rage, some  part  of  the  sugar  in 
every  hogshead  being'  preserved, 
.though  less  than  three  per  cent,  on 
the  cargo,  it  was*  held  thai  thv 
could  not  be  a  total  loss.  Hedkurg 
y.  Pearson*  154 


3  C 


And 


INSURANCE. 


III. 

^nd  tee  Payment  of  Moxet  into 

'    Court, 

\.  If  the  assured,  after  8ubsc-r^>tion 
by  the  underwritery  strikes  out  with 
a  pen  the  time  of  warranty  of  sail- 

•  ing»  which  itood  io  the  body  of  a 
'    policy*  «iid  inserts  in  a  memoran- 

•  *duin  in  the  margin  a  different  time 
for  sailing*  which  the  underwriter 
'does    not    sign,    he    destroys    the 

policy*  and  the  underwriter  is  dis- 
charged from  the  original  contract. 
FairUe  andOtien  v.  Cbrittie* 

Page  412 

!S»  A  vessd  chartered  to  a  port  of 
America'  laden  with  salt*  to  bring 

i  home  a  return  cargo  of  timber,  en- 
tered the  port  during  an  embargo, 
<iinder  which  it  was  permitted  her 
upon  the  notification  of  the  em- 
bargo to  return  with  the  cargo  on 
board,  or  to  discliarge  her  cargo, 
and  return  in  ballast.  She  dis- 
charged     her     cargo,      remained 

'  eighteen  months  there  till  the  em- 
bargo ceased,  then  shipped  her 
homeward  cargo,  and  was  lost. 
Held  that  she  was  not  bound,  with 
relation  to  the  underwriters  on  ship, 
to  have  returned  with  her  cargo  of 
salt,  or  to  have  sailed  in  ballast,  and 
that  the  underwriters  on  ship  were 
still  liable.  Schroder  and  Another 
V.  TbompiOn.  462 

3.  A  licence  to  export  must  be  more 
strictly  conformed  to  than  a  licence 
to  import.  468 

4.  Licence  for  two  vessels,  navigated 
in  any  manner,  and  sailing  under 
any  flag,  to  proceed  from  England 


to  HoUand  with  specified  goods,  to 
cruise  from  one  port  of  Holland  ta 
another,  to  land  or  load  part  of 
their  cargoes  at  one  or  more  places, 
as  might  be  most  suitable,  and  hav- 
ing completed  their  cargoes  of  spe- 
cified goods,  to  proceed  with  the 
same  to  England,  the  licence  to  be 
renewed  oh  application  by  the  par- 
ties at  the  return  from  each  voyage, 
during  six  months.  The  exporter 
fearing  the  vigrilance  of  the  govern- 
ment in  Holland,  where  his  trade 
was  contraband,  delayed  to  export, 
until  after  the  expiration  of  six 
months,  and  then  sailed  and  was 
lost.  Held,  that  the  parties  being 
in  this  country,  and  not  applybg 
for  a  renewed  licence,  thie  adventure 
was  not  legalized  by  the  original 
licence ;  and  an.  assurance  thereoa 
was  void.  Tulloch  v.  Boyd.  Page46S 
■6'  Under  a  licence  to  export  to  a  hot- 
tile  country  within  a  limited  time, 
a  ship  clearing  at  the  Custom-house 
in  London  on  the  day  before  the 
licence  expires,  but  delayed  in  the 
river  by  the  breaking  of  a  bow- 
sprit, and  consequently  not  obtain- 
ing her  clearing  note  at  Graveiend 
till  two  days  after  the  expiration  of 
the  licence,  is  not  deemed  to  have 
exported  within  the  time  limited.  472 

6.  If  a  ship,  licensed  to  export  to  an 
hostile  country,  do  not  sail  within 
the  time  limited  by  the  licence, 
though  she  were  delayed  by  an 
accident,  she  is  not  protected  by  the 
licence.  ih* 

7.  Difference  between  a  licence  to 
export  and  a  licence  to  import :  the 

for^ier. 


INTEREST  OF  MONEY. 


JOINT  ACTION. 
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former^  if  the  time  elapses,  must  be 
renewed,  because  the  parties,  beiog 
at  home,  can  easily  apply  to  renew, 
mUiams  V.  Martbalh        Pagi^S 

VI. 

Where  a  broker,  indebted  for  pre- 
miums of  insurance  on  policies  sub- 
scribed by  an  underwriter,  who  had 
since  become  bankruptf  had  a  del 
crederg  commission  on  one  of  the 
policies,  effected  in  the  name,  not  of 
the  broker,  but  the  person  expressed 
in  the  body  thereof,  the  broker  not 
being  entrusted  with  the  custody  of 
the  policy,  whereon  a  loss  happened 
before  the  bankruptcy,  though  the 
broker  paid  the  loss  to  the  assured 
before  the  commission :  Held  that 
he  could  not  set  off  that  loss  against 
the  premiums  due  to  the  assignees  of 
the  bankrupt.  PeeU  and  Otbertf 
Jutgneei  of  Waddi^gtotif  a  Bank- 
ruftf  V.  Northcote.  478 

INTEREST  OF  MONEY. 

Atid  tee  Vendor  and  Purchaser,  4. 

1.  Upon  a  contract  to  replace  stock, 
and  pay  dividends  in  the  mean  time, 
though  the  jury  give  damages  for 
the  value  of  the  stock,  and  the 
amount  of  the  dividends,  yet,  upon 
a^rmance  in  error  of  the  judgment, 
the  measure  of  increase  is  not  the 
further  dividends  that  may  have 
.  accrued,  hat  interest  dm  the  damages 
given  as  the  value  of  the  capital 
stock.  D^yer  v.  Gurry  and 
Others.  14 

2*  Interest  refused  on  affirmsince  in 
error  of  a  judgment  in  an  action  on 
ia  judgment  of  a  Co\xxiimJ^$kgiea 


-  in  an  action  for  goods  sold  and  de- 
livered and  interest  on  the  price  of 
the  goods.  Page  244 

S.  So,  where  the  judgment  of  the 
Court  below  was  in  an  action  on 
an  account  stated,  and  for  interest 
on  the  balances.  244 

4.  The  Court  of  Excheqoer-Cbamber 
does  not,  in  the  ordinaiy  exercise  of 
its  discretion,  give  interest  upon  the 
evidence  of  affidavitSf  but  only  on 
that  which  appears  on  the  record. 
Doran  v.  0*Reiilyf  {^printed  as 
jinonymoui']*  24^ 

5.  The  clause  of  ac-etiam  in  bailable 
process  points  opt  the  person 
against  whom  the  action  is  to  pro- 
ceed. 458 

6.  Upon  a  bailable  capias  against  two 
Defendants,  with  a  clause  of  as* 
etlam  against  one,  and  affidavit  of 
debt  against  one,  the  Plaintiff  may 
regularly  declare  against  that  one 
only.  ib* 

T,  And  though  the  sheriff  arrest  the 
other  also,  that  does  not  alter  the 
denomination  of  the  action.  Kerval 
V.  William  Fosittt  and  Tbomas  Fos-^ 
sett*  ibm 
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JOINT  ACTION. 
If  two  warrant  an  attorney  to  confess 
judgment  against  them,  and  one 
dies,  judgment  cannot  be  enteqed  up 
against  the  other.  Saw  v.  Alder^ 
son*  403 

JUDGMENT. 
Though  cases  in  ^he  King's   Bbich 
are  argued,  and  the  opinion  6^  the 
SC  2  •        *'    Cbnrt 


732  JUSTICES  OF  THE  PEACE. 


LICENCE. 


Court  pronounced)  in  Serjeants*  Inn 
Hall,  in  time  of  vacation,  the  judg- 
ment bears  date  of  the  ensuing  term. 
Cdrtwrigbt  v.  Keefy.         Page  192 

JURY. 

The    jury  may     properly  judge    of 

the  meaning  of  mercantile  phrases  in 

the  letters  of  merchants.  Lueai 
and  Otierif  Jtsiignees  of  DoomuMf 

a  Bankrupt f  y.  Grontng.  164 

JUSTICES  OF  THE  PEACE. 

1  •  Under  the  sUtute  24  G.  2.  c.  24.  /.  1 . 
a  notice  of  action  given  to  a  magis- 
trate is  sufficiently  indorsed  with  the 
naitie  of  the  attorney,  if  he  indorse  it 
with  the  initial  letter  of  his  Chris- 
tian name,  and  with  his  surname 
and  place  of  abode  in  words  at 
length.  6S 

2.  A  justice  of  the  peace  committing 
for  a  contempt  of  himself  in  his 
office,  cannot  commit  for  punish- 
ment, unless  by  vrarrant  in  writing. 
Maybew  v.  Locke.  63 


K 

KING'S  COUNSEL. 
See  Promotions. 

KING'S  SERJEANT. 
See  Promotions. 


XANDLORD  AND  TENANT. 

See  Bankrupt,  III.  2.  Covenant, 
i>  2.  Party-wall,  1.  Practice, 
VIL   1.       VxuDOR    and     Pur- 

CBASBR)*  1. 


LEASEt 

And  see  ExECirroR,  1. 

1.  Where  the  leasee  of  a  house,  and 
his  partner  in  trade,  agreed  to  pay 
the  lessor  annuaUy,  during  the  re- 
sidue of  the  lessee's  term,  10  per 
cent,  on  the  cost  of  new  buildings, 
if  the  lessor  would  erect  them : 
Held,  I.  That  this  agreement  was 
not  required  to  be  in  writing  by 
the  statute  of  frauds ;         Page  157 

2.  That  though  the  partner  quitted 
the  premises,  he  was  liable  on  this 
collateral  agreement  during  the  re- 
sidue of  the  term.  Hoby  v.  Roe- 
buck  and  Palmer.  ik. 

LEGACY. 

^ff  Executor,  1. 

LICENCE. 

1.  Where  a  Defendant  justifies  a  tres- 
pass for  preventing  a  tortious  act  of 
the  Plaintiff,  if  the  Plaintiff  relies  on 
a  licence  which  rendered  his  act 
lawful,  he  ought  to  reply  the 
licence.     Taylor  v.  Smith.  156 

2.  A  beneficial  licence  to  be  exerdsed 
upon  land  may  be  granted  without 
deed.  374 

S.  And  without  writing.  t^. 

4*.  A  licence  to  be  exercised  upon 
land  for  twenty-one  years,  granted 
for  a  valuable  consideration,  and 
acted  upon,  cannot  be  counter- 
manded.    Taylor  v.  Waters.  ib. 

5.  Whether  an  exception  out  of  a  grant 
reserved  to  one  who  has  no  estate 
enabling  him  to  grant,  shall  operate 
as  the  licence  of  the  heir  of  the 
grantee,  qusre*  Moore  ▼•  Earl 
PfymoutL  614 

LICENCE 


LIMITATION  t)F  ACTIONS.      MARRIAGE-ARTICLES.    73S 


LICENCE  TO  TRADE. 
iee  Insurance,  III.  S,  4. 

LIEN. 

1.  The  owner  of  a  vesael  has  no  lien 
for  the  hire  stipulated  by  charter- 
party  for  the  voyage,  on  the  goods 
shipped  by  the  charterer ;  because 
the  latter  is  the  owner  of  the  ship 
for  the  voyage,  and  the  first  owner 
has  no  possession  of  the  ship  or 
goods,  without  which  there  can  be 
no  lien.  Hutton  and  Others f  As^ 
'  signces  of  Strombonif  a  Bankrupt^ 
V.  Bragg.  Page  14 

But  see  Tate  v.  Meet,  JSaster  Term, 
1818. /w/.  VIIL 

:2*  A  banker  has  no  lien  on  muniments 
casually  left  in  his  shop  after  he  has 
refused  to  advance  money  on  them 
as  a  security*  Lucas  and  Others^ 
Assignees  of  the  Effects  of  Doorman^ 
A  Bankrupt^  v.  Dorrien  and  Others. 

270 

LIMITATION  OF  ACTIONS. 

To  a  demand  for  the  charges  of  pre- 
paring an  annuity-deed,  the  Defend- 
ant said,  **  I  thought  I  had  paid  it 
at  the  time,  but  I  have  been  in  so 
much  trouble  since  that  I  rtally  do 
not  recollect  it."  The  Plaintiff 
answered,  "  You  know  the  price  of 
^e  annuity  was  paid  you  in  a  1000/. 
bank-note,  which  you  changed  at 
BadcocPs."  The  Defendant  made 
no  answer :  Held,  that  this  was 
not  a  suilicient  acknowledgment  of 
the  debt  to  deprive  the  Defendant 
of  the  benefit  of  his  plea  of  the 
statute  of  limitations.  Hellings  v. 
Shaw.  608 

LOCAL  ACTION. 

5^r  Venus. 


M 

MANOR. 
See  Game,  Justices  of  thl  Peace.- 

MARRIAGE-ARTICLES; 

Bond  reciting  a  marriage  intendedy 
and  the  wife's  present  and  expect* 
ant  property,  and  that  in  consider- 
ation thereof,  and  of  love,  and  to 
make  a  provision  for  the  wife  and 
issue  of  the  marriage,  in  case  it 
should  take  effect,  the  husband  had 
agreed  to  pay  a  sum  to  truateeiy 
and  also  had  agreed,  that  if  at  any 
.  time  during  his  patnral  life  he 
should  be  seized  of  any  heredit- 
aments in  possession,  he  would>  by 
such  conveyances  as  counsel  should 
advise,  settle  the  same  on  the  wife 
and  issue  of  the  marriage  in  such 
parts  and  proportions,  and  to  such 
use  and  uses,  as  should  be  thought 
requisite,  the  better  to  make  a  pro- 
vision for  her,  in  case  she  ahould 
survive ;  and  the  conditfon  was  for 
payment  of  the  sum  to  trustees, 
and  also,  that  if  the  obligor  should 
during  life  become  seised  of  here- 
ditaments, he  should  settle  the  same 
upon  the  wife  and  issue  of  the  mar- 
riage as  counsel  should  advise,  in 
such  parts  and  proportions,  and  to 
such  use  and  uses,  as  should  be 
thought  requisite  the  better  to  make 
a  provision  for  her,  in  case  she  should 
survive  the  obligor.  The  husband 
had  issue,  survived  the  wife,  ~and 
afterwards  acquired  lands,  but  made 

I     no  settlement  thereof  on  the  issue: 

SCS  HeU 


794         MONEY  LENT. 


NEW  tRIAL. 


Held  that  the  bond  was  not  for- 
feited. Prebble  and  Others  v.  Bog- 
bunt  and  Others.  Page  538 

MEMORANDA,  1.  90.  126.  ^56, 
257.  889. 

MISNOMER. 

See  CORPORATfONy  1. 

MONEY  HAD  AND  RECEIVED. 

Goods  were  consigned  to  two  for 
•ale  by  commission ;  upon  a  dis- 
iolutioo  of  partnership  the  sale  was 
aasumed  by  one :  Held  that  after  the 
ttle  he  was  rightly  sued  for  money  had 
and  receiTedt  which  action  could  not 

-  lui?e  been  maintained  against  both,  al- 
though an  action  for  not  accounting 
wonld.haTe  lab  against  both.  Wells 
emd  Anotbetf  Assignees  of  Fisherf  y. 
Rots-  403 

MONEY  LENT. 

1«  Indebitatus  assumpsit  by  the  hus- 
band for  money  lent  to  the  wife,  at 
the  wife's  request,  cannot  be  sup- 
ported. 432 

f .  But,  for  money  lent  to  the  wife  at 
the  husband's  request,  is  good.     ib. 

8.  ^o,  for  money  lent  to  the  Plaintiff 
and  wife,  at  the  request  of  the  Plain. 
tiff  and  wife ;  for  the  wife  shall  be 
rejected  as  surplusage.  Stone  v. 
Macnair,  in  Error*  4.32 


NEW  ASSIGNMENT. 
Where  the  Plaintiff  in  his  declaration 
avers  a  single  act  of  trespass,  which 
the  Defendant  justifies,*  there  can  be 
no  new  assignment.  Taylor  ▼. 
Smith.  Page  156 

NEW  TRIAL. 

And  see  Bankrupt,  III.  1. 

1.  The  soundness  or  unsoundness  of  a 
horse  is  a  question  peculiarly  fit 
for  the  consideration  of  a  jury,  and 
the  Court  will  not  set  aside  a  verdict 
for  a  preponderance  of  contrary- 
evidence.     Lewis  V.  Peake.  15S 

2.  Notice  of  motion  for  a  new  trial 
must  be  given  to  the  judge  two 
whole  days  before  moving,  as  well 
in  cases  where  a  point  has  been 
reserved  at  the  trial,  as  in  other 
cases.  Sheldon  and  Others^  Assignees 
of  Ischiefiy^  v.  Roschild.  257 

S.  Where,  upon  the  facts  proved,  an 
inference  of  law  arises  on  a  statute 
not  recollected  at  the  trial,  the 
Court  will  sometimes  grant  a  new 
trial,  though  the  point  was  not 
taken  below.     Ritchie  v.  Bowsjield. 

S09 

NOTICE  OF  ACTION. 
See  Justices  of  the  Peace,  1. 


N 

NAVIGATION  ACT, 
See  Squth-Sea  Company,  1, 2. 


O 

OPERA-HOUSE, 

See  Licence,  2,3.    Authority,  2. 

PAPER- 


PAYMENT  INTO  COURT. 


PAPER-BOOKS. 
Sit  Demurrbr. 

PARTNER. 
See  Bankrupt. 

PARTY.WALL. 
If  the  tenant  of  a  house  contract  with 
a  builder  to  rebuild  a  party-wall, 
without  reference  to  the  building 
acty  the  builder  is  entitled  to  be  paid 
by  him  without  observing  the  re- 
quisites for  obtaining  payment  pre- 
scribed by  that  act.  Stuart  v« 
Snutb.  Page  158 

PAYMENT  INTO  COURT. 

1.  Though  a  Defendant,  by  payment 
into  Court,  admits  every  qause  of 
action  stated,  yet  where  the  Plain- 
tiff valleges  in  his  declaration  multi- 
farious and  inconsifilent  facts,  as 
the  grounds  for  one  and  the  same 
claim,  it  is  not  competent  for  the 
Plainti£f  to  apply  the  Defendant's 
payment  into  court  of  a  sum  insuf- 
ficient to  meet  all  the  demands  a1* 
leged,  as  evidence  to  prove  such 
one  of  the  Plaintiff's  grounds  of 
recovery  as  the  Plaintiff  may  elect ; 
but  he  must  prove  his  case  by  other 
evidence  of  the  fact.  450 

2.  The  Plaintiff,  on  a  policy  on  fish, 
free  from  average  unless  general, 
or  the  ship  stranded,  averred  that 
the  ship  was  stranded,  bulged,  da« 
maged,  and  wrecked.  The  De- 
fendant paid  money  into  court  ge^ 
nerally.  The  Plaintiff  offered  the 
rule  of  Court  for  payment  as  evi- 
dence, 1.  of  a  total  loss,  2.  of  a| 


PILOT  ACT. 
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stranding:  Held  that  as  the  lost' 
might,  (consistently  with  the  de- 
claration, accrue  by  other  of  the 
alleged  causes  than  stranding,  ^ •  ^. 
as  a  general  average^  the  Plaintiff 
could  not  apply  the  payment  into 
court  as  an  admission  of  the  total 
loss,  or  of  the  stranding.  Evcri/f 
V.  Beli.  Page  4iiO* 

PEER. 
See  Privilege,  4. 

PILOT  ACT. 

1.  If  a  vessel  which  in  compliance - 
with  the  sUtute  52  G.  S.  e.  89.  baa 
a  pilot  on  board,  runt  down  another 
ship,  an  action  for  the  injury  cannot 
by  X.  30.  be  maintained  against  the 
master,  but  must  be  brought  against 
the  pilot.    Bennet  v.  MoUa.       258 

Contra  before  the  statute.    Bowcber  v.. 
Noldstrom*  Jtnte*  !•  5Q8' 

2.  The  pilot  act  52  G.  8.  c.  89.  /•  80* 
which  directs  that  no  matter  or 
owner  shall  be  answerable  for  lost  or 
damage  occasioned  by  misconduct 
or  negligence  of  any  pilot,  does  not 
confine  the  exemption  to  loss  or 
damage  happening  to  the  piloted 
ship  and  cargo,  but  extends  to  da- 
mage done  by  that  ship  to  others* 
Ritchie  V.  BomfeU.  80^ 

• 

PLEA  PUIS  DARRIEN  CON> 
TINUANCE. 

See  Fraud,  I. 

PLEADER. 

I.    Of  the   Form    of  jieihn  mfd 

Joinder  of  Actionem 
IL  Of  the  Parties  thereto. 

8  C  4  III.  mem 
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PLEADER. 


III.  JVben  particular  Matters  may  be 
pleaded. 
IV.  Of  Certainty  in  Pleading. 
V.  Of  the  Manner  of  Pleading  in 
general. 
VI.  OfTttle: 
VII.  Of  Surplu:age. 
VIII.  What  cured  by  Verdict. 

Y. 

And  see  Replevin,  1,  2»  S,  4.    Tres- 

VAS&9  1»,2« 

1.  Where  a  Plaintiff  in  his  replication 
avers  a  record  of  the  sapie  Court, 
he  may  at  once  pray  that  the  Court 
will  inspect  the  record,  without 
giving  the  Defendant  an  opportu- 
nity to  rejoin  foy  traversing  the  re* 
cord,  and  making  a  perfect  issue 
between  the  parties.  Jackson  v. 
Wiches.  Page  30 

2.  In  an  action  against  the  hundred 
on  the  Stat.  41   G.  3.  c.  24.>  and 

.  1  G.  1.  //.  2.  c*  5.,  to  recover  the 
damage  sustained  by  the  demolish- 
ing mills  by  persons  unlawfully, 
riotously,  and  tumukuously  assem- 
bled, it  is  not  necessary  to  aver 
that  the  demolishing  was  felonious. 
Beatson  v.  Rushforth.  45 

3.  Plea  of  judgment  recovered  in  an 
action  on  the  case  on '  promises,  to 

;  the  damage  of  the  Defendant,  is 
bad  on  general  demurrer.  271 

4.  By  the  words  "  the  said  Court  of 
the  Bench,**  in  a  plea,  the  Court  of 
Common  Pleas  shall  be  intended. 
Mill  V.  Pollon.  ib. 

5«  The  Defendant  agreed^  in  consider- 
ation of  ten  sums,  of  500/.  each, 


to    seal,   on   or  before    18th   Sep^ 
temberf  teapast  obit  bonds  and  war- 
rants of  attorney  to  confess  judg- 
ment, to  be  in  such  form,  and  to 
contain  such  clauses,  as  the  Plain- 
tiff's  counsel   should  ^dvise  or  re- 
quire ;  and  the  Plaintiff  agreed  that 
he   would,  on  receiving    the  bonds 
and  warrants  of  attorney  duly   ex- 
ecuted, pay  the  Defendant  ten  sums 
of  500/.     And  in  case  the  Plaintiff 
should  not  find  it    convenient   on 
18th  September  to  pay  those  sums, 
the  bonds  and  warrants  of  attorney 
should,     on    that    day,      be    deli- 
vered by  the  Defendant  to  T.  W. 
as  escrows,  to   be  held   until  the 
Plaintiff    should    pay  those  sums. 
In  declaring  against  the  Defendant 
for  not  executing  the  bonds  on  18th 
of  September^  it  was,  Ist,  held  suf- 
ficient to  allege  that  the   Plaintiff 
was  ready  and  willing  to  pay  on 
receiving  the  bonds,  and  ready  to 
do  all  things  on  his  part,  without 
averring  an  actual  offer   to  pay,  or 
readiness  to  accept  the  bonds* 

Page  3U 

6.  2dly,  It  was  held  unnecessary  to 
aver  that  the  Plaintiff's  counsel  had 
advised  or  required  a  certain  bond, 
and  notice  to  the  Defendant.  Levy 
V.  Lord  Herbert.  ib, 

7.  Declaration  on  a  warranty  that 
seed  was  good,  **  which  the  De- 
fendant could  warrant,"  held  suf- 
ficient after  verdict.  Button  v. 
Corder.  401 

POWER. 


PRACTICE. 
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POWER. 

Xiimitation  of  stock  to  the  use  of  such 
person  as  S»  C.  should  by  her  bst 
willy  or  any  writing  or  appointment 
in  nature  of  a  will,  to  be  by 
her  signed  and  published  in  the 
presence  of  and  attested  by  two 
or  more  credible  witnesses,  appoint. 
An  appointment  by  will  was  thus 
made :  "  These  my  last  bequeaths, 
signed  by  me  this  4th  Feb.  1812, 
S.  M.f  witness  B.  H.  and  J.  H.** 
The  testatrix  told  each  of  the, wit- 
nesses that  that  paper  was  her  will : 
Held  that  this  was  not  a  sufficient 
execution  of  the  power.  MooSe  v. 
Reid  and  Otberr.  Page  355 

PRACTICE. 

I.  Relative  to  Process* 
II.    Arrest^    Detainer^   Bail,    and 
Appearance. 
III.    Pleadings^   and  Bill  of  Par- 
ticulars* 
IV.  Trials  Inquiry  I  and  Evidence. 
^  V.  Judgment^  and  Reference  to  the 
Protbonotary. 
VI.  Execution. 
VII.  Staying  and  setting  aside  Pro- 
ceedings,  , 

VIII.   Costs. 

I X .   Waver  of  Irregularity. 

X.   Writ  of  Error. 
XI.  Of  Motions* 

I. 

1.  A  capias  directed  into  one  county 
cannot  be  regularly  served  in  an- 
other county,  although  k  happen 


that  the  same  officer  is  filazer  for 
both  counties.  233 

2.  So,  a  capias  directed  into  Kent 
cannot  be  well  served  in  the  cinque 
ports.  Williams  and  Andtier  ▼• 
Gregg.  Page  233 

II. 

And  see  BoND>  1. 

1.  Where  a  Plaintiff  sued  in  penon, 
and  his  residence  was  unknown  to 
the  Defendant,  and  bis  servant  re- 
fused to  disclose  it,  the  Court 
ordered  that  the  affixing  a  notice 
of  allowance  of  bail,  and  notice  of 
this  rule,  in  the  prothonotary's 
office,  should  be  good  aenice. 
Ward  V.  Netbercoate.  145 

IIL 

1.  In  an  action  ag^ainst  a  magistimte 
for  assault  and  false  imprisonmenty 
after  the  general  issue  pleaded  the 
Court  will  permit  the  Defendant  to 
withdraw  his  plea  and  pay  money 
into  Court,  pleading-  de  novo.  Dt- 
vaynes  v.  Boys.  $S 

2*  A  Defendant  in  this  court  may 
withdraw  his  plea,  and  plead  de 
novo  on  terms,  if  the  Court  think  it 
a  fit  case  for  such  indulgence.  Free 
V.  Hawkins.  270 

3.  Where  a  Defendant  has  obtained 
time  to  plead,  and  failed  to  plead 
within  the  time  given,  no^  Subse- 
quent rule  to  plead  is  necessary, 
previous  to  the  PlaintiGrs  s^gping 
Judgment  for  want  of  a  plea«  Donne 
V.  Marsh.  587 

4«  And 
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PRACTICE. 


4*  And  that)  akhough  the  time  to 
plead  expires  in  the  preceding  term, 
and  the  Plaintiff  do  not  sign  judg- 
ment till  the  subsequent  term. 

Page  SSI 

IV. 

!•  Motions  to  regulate  the  trial  must 
be  made,  not  to  the  Court,  but  to 
the  Judge  who  presides  at  nUifrtus* 

986 

2.  As,  a  motion  to  try  a  cause  at  a  sit- 
tinjgs  in  term,  notwithstanding  a 
special  jury  obtained  by  the  oppo- 
site party  for  delay.  Johnson  and 
Others  V.  Tie  Coic  and  Gas  Light 
.  Company  •  386 

S.  An  undertaking  to  accept  short 
notice  of  trial  for  the  sittings  after 
term^  given  when  there  is  not  time 
for  short  notice  of  trial  at  the  sit- 
tingrs,  does  not  compel  the  Defend- 
ant to  accept  thort  notice  of  trial  at 
the  adjourned  sittings.  Abbott  ▼. 
Mbott.  4f52 

VII. 

1 .  Where  a  landlord  defending,  defrays 
the  costs  of  an  ejectment  in  the 
name  of  an  illiterate  tenant,  who 
gives  a  retraxit  of  the  plea  and  cog- 
novit of  the  action,  the  Court  will 

'  set  aside  the  retraxit  and  cognovit^ 
and  permit  the  lessor  to  defend  as 
landlord.  Doe  on  Demise  of  Loche 
V.  Franklin*  9 

2.  A  cognovit  given  after  process  sued 
out,  and  before  declaration,  is  good. 
IVebb  and  Another i  v.  AspinalL  701 

S.  The  rule  requiring  the  presence  of 
an  attorney  for  the  Defendant  upon 


PRIVILEGE. 

the  giving  of  a  warrant  of  attorney 

by  a  Defendant  in  custody  eztcads 

to  cognovits*  Ih, 

S.  P.  Arnold  v.  Lonae.         Page  705 

PRIVILEGE. 
5«  Venue,  1. 

1.  An  arrest  within  the  '9W\^it  of  the 
palace  is  no  ground  for  discharging 
the  Defendant  out  of  custody. 
Sparks  yr.  Spink.  Sll 

2.  Where  the  mayor  of  a  corporation 
summons  a  corporator  to  attend  a 
corporate  meeting  for  the  purpose 
of  an  election  in  obedience  to  a 
writ  of  mandamus,  which  is  under- 
stood to  be  addressed  to  the  mayor 
solely,  and  not  to  the  class  of  cor- 
porate ofiBcers  to  which  a  Defendant 
belongs,  the  Defendant,  if  arrested 
while  in  attendance  on  that  election, 
will  not  be  discharged  from  his  bail- 
bond  on  motion.  Nixon  v.  Burt, 
Reed  v.  Burt.  682 

S.  Especially  if  there  be  ground  to 
suspect  collusion.  ih, 

4.  If  an  Irish  peer  is  sued  by  bill,  this 
Court  will  not  stay  the  proceedings 
on  motion,  but  will  put  him  to  plead 
his  privilege  in  abatement.  Davi^ 
V .  Lord  Rendlesbam.  679 

PROCEEDINGS,  OF  STAYING 

AND  SETTING  ASIDE. 
See  Practice,  VII. 

PROCESS. 
See  Practice,  I. 

PRO- 


PROPERTY-TAX. 

PROMISSORY  NOTES. 
See  Bills  of  Exchange. 

PROMOTIONS. 

Firthf  IVm.  Esq.  made  a  Seijeant. 

Page  257 

GarrofUf  Sir  WiUianii  Knight,  ap- 
pointed Puisne  Baron  of  the  Ex- 
chequer. 389 

Clffordt  Robert^  Esq.  appointed  So- 
licitor-General.  90 

Gurneyt  Jobttp  Esq.  made  King's 
Counsel.  126 

tfuilocip  Jobfif  Esq.  made  a  Serjeant.  1 

Marryattf  Samuel^  Esq.  made  King's 
Counsel.  126 

Otuiowf  Arthur^  Serjeant  at  Law, 
appointed  King's  Seijeant.  126 

Richards^  Sir  Richard^  Knight,  ap- 
pointed Lord  Chief  Baron  of  the 
Exchequer.  889 

Shepherd^  Sir  SamueU  Knight,  ap- 
pointed Attorney- General.  90 

PROPERTY-TAX. 

1.  Where  the  assignee  of  a  term  gave 
up  at  Mlcbaelmas  to  a  second  as- 
signee  the  occupation  of  a  house, 
and  afterwards  paid  three  quarters 
of  a  year's  landlord's  property-tax, 
due  at  Mtcbaelmast  and  handed  over 
the  receipt  to  the  succeeding  occu- 
pier, it  was  held  that  the  succeeding 
occupier,  paying  two  quarters  of  a 
year's  rent  accruing  at  the  follow- 
ing Cbristmasy  might  tender  in  part 
of  his  rent  the  receipt  for  pro- 
perty-tax given  to  the  former  occu- 
pier. 50 

2.  And  might  plead  it  as  a  payment 


REGULiE  GENE  RALES.  799 

made  by  himself;      Clennel  v.  Read 
and  Anotber*  Pagt  50 

PURCHASER. 
See  Vendor  and  Purchaser. 


R 

RECOGNIZANCE. 
See  Ejectment,  1,  2,  S. 

REGUL^  GENERALES: 

1.  Upon  all  process  returnable  the 
last  return  of  any  term,  if  the  Vhu^- 
tiff  declares  in  London  or  JUU- 
dlejex,  and  the  Defendant  lives 
within,  twenty  miles  of  London^  the 
Defendant  shall  plead  within  four 
days  after  declaration  filed  or  deli- 
vered with  notice  to  plead  accord- 
ingly, without  any  imparlance,  pro- 
vided such  declaration  be  filed  or 
delivered  on  the  day  of  such  return* 
or  on  the  day  next  after  such  return, 
in  case  the  same,  i.  e,  the  retum-daj, 
shall  not  happen  on  a  Sunday  /  in 
which  case  the  Plaintiff  shall  have 
the  whole  of  the  day  following  to 
file  or  deliver  such  declaration  as 
aforesaid.  And  in  case  the  Plain* 
tiff  declares  in  any  oth^  county,  or 
the  Defendant  lives  above  twenty 
miles  firom  London^  the  Defendants 
shall  plead  within  eight  days  after 
the  declaration  filed  or  delivered 
with  notice  to  plead  accordingly, 
without  any  imparlance,  provide 
such  dedaration  be  filed  or  deUvered 

as 


at  aforesud.  And  it  it  further  or- 
dered, That  the  rulca  now  in  force 
retpecting  the  tipiea  of  declarintr  and 
pleading  upon  any  procew  relurn< 
■ble  the  firtt,  second,  or  third  re- 
turn of  any  term,  shall  also  extend 
to  the  fourth  return  of  Eailtr  term. 
HiUry  Term.  55  G.  3.         P^e  71 

8.  All  nilet  and  ordera  for  tupcricdtat 
to  diicbarge  Defendants  out  of  cus- 
tody of  the  warden  of  the  Fleet,  or 
Other  custody,  shall  be  filed  with 
the  prothonotariei  of  the  court, 
upon  their  signing  the  writ  of 
twftTititat>  Etuttr  term,  57  &'-  3. 
551 
RELEASE. 

Sh  Condition,  ].    Fbauo,  1. 

REPAIRS. 
JmCovkkaht,  1,  S,  3.     AcTioiT  o9r 

TMBCAOBtltS. 

REPLEVIN. 

1>  In  arowing  for  rent  uuder  the  sta- 
tute 11  G.'l.  e.  19.  it  is  not  neccs- 
aarj  to  aver  that  the  rent  continued 
ia  arrear  at  the  time  of  the  making 
kvowry  or  conusance.  72 

S.  In  replevin  for  taking  the  Plain- 
lifT's  goods  in  a  dwctling-house, 
the  Defendant  made  conusance  of 
the  taking  a*  a  distress  for  rent  due 
upon  a  demise  to  the  Plaintiff. 
nea,  that  at  the  timt;  of  ihc  demise 
■ad  rent  accrued  the  Dt-fendant 
was  coven  of  J.  B.,  then  her  hus- 
band: Held  that  it  must  be  in- 
tended that  the  husbaod  continued 
liviag  at  the  time  of  the  distnsi 
taken,  and  that  therefbn  the  goodi 
could  Dot  be  the  FlaintiTa,  but  her 
H 


husband'Si  and  ao  she 
of  action. 

3.  In  replevin,  an  avo 
sance  for  rent  admiti 
of  the  goods  in  the  PI 

*.  Bnt  if  the  Plaintiff 
quently  nbewa  the  pr 
goods  to  be  in  anotb 
tiff  cannot  maintain 
C/arie  v.  Davitt. 

5.  A  plea  by  a  surety 
meat  was  obtained  ae 
cipal  by  fraud,  viz.  b 
in  that  suit  frauduJeu 
the  Defeadant  to  cron 
the  Defendant  falsely 
lently  confessing  the 
out  averring  more,  is  bi 
.  The  parties  to  a  rep 
ferred  to  arbitration 
payment  of  the  r«nt, 
claims  of  the  tenant  c 
lord  for  damages,  wit) 
the  tenant  to  deduct 
awarded,  from  the  km 
to  suspend  proceeding 
vin  pending  the  refetci 
awajd  made,  held  that 
in  the  replevin  bond 
thereby  discharged. 
Bovimaier. 

7.  A  declaration  in  replevi 
divers  goods  and  chati 
Plaintiff    is    bad   for    i 

8.  And  although  judgmei 
default  for  the  Plaintiff, 
is  not  cured  by  the  >ta 
faili,4.,<M.r.I6.    Pop, 


RULE  OF  COURT. 


SHERIFF. 


t« 


'  REPLEVIN-BOND. 

1.  It  is  no  plea  in  debt  on  a  replevin- 
bond,  that  the  bond  purported  to 
be  entered  into  by  two  sureties, 
but  is  executed  only  by  the  De- 
fendant.    Atuten  V.  Hovtard. 

Page  28 

2.  Semble  that  if  a  sheriff  take  a  re- 
plevin-bond with  one  surety,  and 
after  judgment  in  replevin  for  a 
return,  the  return  fail  to  be  made, 
whereon  the  party  distraining  re- 
covers in  an  action  against  the  she- 
riff for  taking  insufficient  pledges, 
the  sheriff  cannot  recover  against 
the  single  surety  more  than  a 
moiety  of  the  sum  composed  of  the 
rent,  which  the  party  distraining 
establishes  in  the  replevin-suit  to 
be  due,  and  the  costs  of  that  re- 
plevin-suit. 327 

S.  Whether  a  bond  taken  by  the 
sheriff  upon  making  replevin,  but 
not  in  all  points  conformably  to 
the  directions  of  the  statute  11  G.  3. 
f.  19-  be  assignable,  quare.  Jiustin 
V*  Howard*  327 

RULE  OF  COURT. 

1.  Where  a  Defendant,  consenting 
to  a  Judge's  order,  obtains  a  be- 
nefit under  it,  the  Court  will,  upon 
the  order  being  afterwards  made 
a  rule  of  Court,  enforce  by  attach- 
ment the  Defendant's  performance 
of  such  terms  of  the  rule  as  are 
beneficial  to  the  Plaintiff.  4*3 

%  Or  to  the  crown,  in  a  qui  tam 
action.     Hartt  qui  tarn,  v.  Draper. 

ib. 


SEALER  OF  WRITS. 

The  sealer  of  writs  is  not  giiilty  of  a 
contempt  in  refusing  to  seal  a  writ 
on  Su  Luke*t6sxfy  being  one  of  the 
holidays  appointed  by  the  statute 
5  &  6  Edw»  6.  r.  3.  to  be  observed. 
Martin  v.  Bold.  Page  182 

SEAMAN'S  WAGES. 

1.  In  an  action  for  seaman's  wages, 
it  is  not  a  part  of  the  proof  incum- 
bent on  the  Plaintiff,  to  shew  that 
his  ship  earned  freight.  Brown  ▼• 
Milner  and  Another.  819 

2.  If  the  Defendant  would  disaflBrm 
the  Plaintiff's  right  to  wages,  he 
must  prove  the  negative  propo- 
sition,  that   the    ship    earned    no 

freight.  ih. 

SERJEANT  AT  LAW. 
See  Court  of  Chancery,  1.  Pro- 

MOTIONS. 

SERJEANTS'  INN  HALL. 
See  Judgment,  1. 

SET-OFF. 
See  Insurance,  6. 

SHERIFF. 

See  Execution,  2.  Evidence,  II.  1. 

1.  Where  a  lessor,  with  the  per- 
mission of  a  bailiff  who  had  made 
for  her  a  distress  for  rent,  commen- 
ced, in  the  bailiff's  name,  an  action 
against  the  sheriff  for  taking  insuf- 
ficient pledges,  and  the  bailiff  after- 
wards, without  the  lessor's  privity, 

released 
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SLANDER. 


relnued  to  the  Shniff,  the  Court 
Kt  aiidii  the  releue,  and  a  plea 
thereof  pttiM  darram  eettliniumet. 
H'wkty  V.  Bur*.  Pag*  48 

S.  The  Court  wiU  not  compel  the 
■heriff  to  try  k  right  between  two 
cnaflJctbg  putiefi  but  will  compel 
the  putj  niDg  him  to  iodetamij 
Una.  Kimg  tmd  Olbtrr,  Amgmtei 
t/Wahu,  T.  BriJgu.  294 

SHIP. 

A»dia  LiEM)  1. 

1.  Where  the  owner  of  a  ihip,  by  hii 
cODtnct,  placei  the  entire  veuel 
for  >  time  under  the  lole  controul 
of  the  freighter,  during  that 
any  act  of  the  owner  of  the  vn«el 
done  in  fraud  of  the  freighter  ii  an 
act  of  bamtry.  Soarti  and  An- 
other  ^.Thornton. 

a.  The  wordi  "  let  to  frnght  and 
hire"  are  not  euential  in  order  to 
conBUtute  the  freighter  Eole  owner 
for  the  time.  ih. 

3.  A  covenant  by  the  owner  to  carry 
100  toni  for  the  freighter  from  P. 
to  0.,  It  6/.  per  ton,  and  a  covenant 
by  the  freighter  that  the 
mander  might  611  up  the  vessel 
with  any  other  goodi  on  freight, 
the  commander  agreeing  that  the 
freighter  ihould  have  the  prefer- 
ence of  ihipping  the  other  goods 
if  the  fireighter  fills  up  the  vessel, 
he  become*  complete  owner  for 
the  tiniC)  and  a  loss  by  the  act  of 
the  original  owner,  is  a  lou  by 
barratry.  ;f, 

SLANDER. 

I.  The  words,  '■  She  is  a  great  thief 


SOUTH^EA  COM 

she    ought     to      have 
ported,"      are      not     ip 
proved   by    cridence  of 
"  she  is   a   damned  bai 
ought  to    have   been  ti 

2.  The  worda  "  ahc  on£ 
been  transported} "  exp 
the  opinion  of  the  apeal 
of  themselTeB  actiooabli 
V.  tVimlir. 

•  At  lean,  unleaa  connec 
endo  with  a  colloquium 
By  Burrougb.  3. 

4.  No  action  liea  for  tl 
"  I  will  take  him  to  Bo 
a  charge  of  forgery,"  n 
endo.      Harritom  v.  Kitt 


SOXJTH-SEA  COM! 

1.  The  statute  42  G.  3.  « 
it  legal  for  Brillih  ship 
to  the  western  coast  of  , 
riea,  although  they  in 
resorted  thither  for  the 
fishing,  without  licence 
South-Sea  Company.  G. 
otter  V.  Danlop. 

2.  The  sutute  45  G.  3.  e.  < 
lawful,  during  the  war, 
subjects  to  employ  tbt 
statea  in  amity,  under 
from  the  king  in  coundi 
goods,  under  certain  r 
^m  the  western  coaat 
America,  that  being  a  ( 
which  £ri/u&-built  ships 
port  such  goods. 

Rrvtrud  in  Error.     1  Bar 
Aider  tea. 

S 


STATUTE  OF  FRAUDS. 


STATUTES. 
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STAMPS. 

-Jlnd  see  Practice,  IV. 

1.  Where  a  judgment  had  been  en- 
tered up,  on  a  warrant  of  attorney 
given  on  an  insufficient  stamp,  the 
Court  held  that  the  objection  was 
cured  by  procuring  the  instrument 
to  be  stamped  with  the  proper 
stamp.  Burton  ▼.  Klrhy.   Page  IT* 

2.  And  that,  although  the  Defendant 
had  already  applied  to  the  Court 
to  set  aside  the  judgment.  ib. 

STATUTE  OF  FRAUDS. 

1.  Where  the  lessee  of  a  house,  and 
his  partner  in  trade,  agreed  to  pay 
the  lessor  annually,  during  the  re- 
sidue of  the  lessee's  term,  10  per 
cent,  on  the  cost  of  new  buildings, 
if  the  lessor  would  erect  them : 
Held,  1.  That  this  agreement  was 
not  required  by  the  statute  of 
frauds  to  be  in  writing.  Huby  v. 
Roebuck  and  P aimer >  157 

2.  That  though  the  partner  quitted 
the  premises,  he  was  liable  on  this 
collateral  agreement  during  the  re- 
sidue  of  the   term.  ib. 

3.  The  statute  of  frauds  does  not  ex- 
clude parol  evidence  that  a  written 
contract  for  the  sale  of  goods,  pur- 
porting to  be  made  between  A.  the 
seller,  and  B.  the  buyer,  was  on 
i^.'s  part  made  by  him  only  as  agent 
for  C.  Wilson  and  Others^  Assignees 
of  Clarke^  a  Bankrupt ,  and  Another f 
V.  Hart.  295 

4.  A  purchaser  of  goods  draws  the 
edge  of  a  shilling  over  the  hand  of 


the  vendor,  and  returns  the  money 
into  his  own  pocket,  which  in  ihe 
north  of  England  is  called  th^ 
striking  off  a  bargain,  this  is  oo^  a 
part  payment  within  t)ie  statute  of 
frauds.       BlenUmop    ▼•    Clayton* 

Page  Sffl 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STATUTES    referred    to    in    thu 

volume. 


Edw.  I. 
18.  St.  1.  (Quia  Emptores.) 

Hen.  4. 
5*  c.  10.     (Justices.) 

HxN.  8« 
33.  f.  6.     (Shooting.) 

Edw.  6. 

3.f.  14.     ( ) 

5  ace.  f.3.     (Holidays.) 

Eliz. 
27.  c.  13.     (Hundred.) 


618 


68 


620 


ih. 
182 


45.  D. 


Jac.  I. 

21.  c.  19.  /.  11.     (Order  and  disposi- 
tion of  Bankrupt.)  169 

Car.  2. 

17.  c.  8.     (Death  of  party.)         573 
22  3c  2Stf  c.  25.     (Gamekeeper.)  564 


W.  &M. 

5.f.21./.  1}^.    (Stan^is.) 
c.  7.     (  Death  of  party. ) 


175 

574 

Wji.3. 


STATUTES.  STOPPAGE  IN  yRANSITlT. 

Wm.  8.  1*5  r.  34.  (Navigadon^laws.)  Page  193 

8  &9.  r.  !!•  /.6.     (Death  of  party.)  p"*^'  *^^*^  !•  ^-23.    (^oi/ZiS  ^iriw.)     ]98 


8&9«  f.  !!•  /.  8.'    (Assignment  of 

breaches.)  254 

9  &  10.  c.  15.     (Aibitration^)        ih. 


5.  r.  14.  /•  4. 

6.  c.  69.  /.  4. 
9p  c.  21.  /.  47. 


Ann. 

(Game.)  566 

(Brokers.)  262 

(South'Sca  Company.) 

200 


Geo.  1. 

.  l.i^.2.c.5.     (Hundred.) 
6.  Cn  19^/.  2.    (Vagrants. ) 


45 


Geo.  2. 

2.  tf .  23.  /.  22.     (Arrest. )  64 

1 1 .  r.  19.  /.  22.     (Avowry  for  rent. ) 

72 
/.  23.  (Replevin-bond.)  327 

24.  c.  24.  /.  1.     (Justices.)  63 

24.  c.  44.  /.  4.     (Payment  of  damages 
into  Court  by  a  magistrate.) 

33 

Gbo.  3. 

9.  c.  29.     (Hundred.)  4^ 

23.  c.  70./.  3a     (Notice  of  action.) 

63 

41.  C.24.     (Hundred.)  45 

42.  c.  77.  {South-Sea  Company.)    193 

43.  c.  18.  /.  2.     (Affidavit  to  hold  to 


bail.) 
€.  46.  /.  5.     (Costs  of 


J.  8.  (Arrest.) 
44.  tf .  98. /.  24.     (Stamps.) 


277 
ion.) 

179 

25 

175 


48.  f.  123.  X.  1.  (Insolvent  Act.)   37 

49.  r.  1 26.     ( Bankrupt. )  6Q4 

51 .  c.  34.     ( Navigation-law. )         1 95 

—  c.  124.  /.I.     (Arrest.)  435 

52.  €•  cxliii.       (Local    aud    personal. 
Borough  Fen  inclosure.)        31 

—  c.  39.  /.  30.     (  PUot  Act. )      259 

53.  /.  102.     (Insolvent.)  179 
55.     (i?c|f //on  Turnpike  Act.)  1 

—  r.  57.  {South-Sea  Com^tkj.)  197 

—  tf.  184.  Schedule,  parti.  (Stamps.) 

174 
•—  c.  194.     (Apothecary.)  401 

STAYING  AND  SETTING 
ASIDE  PROCEEDINGS, 
See  Practice,  IX. 

STOPPAGE  IN  TRANSITU. 

1.  Where  goods  are  delivered  to  a 
vendee  at  a  wharf,  who  afterward^ 
ships  them  there,  no  subsequent 
stoppage  of  the  goods  in  transitu 
can  take  place.  NobU  v.  Adams.  59 

2.  If  a  carrier  after  notice  from  the 
vendor  of  goods  to  stop  them  in 
transitu^  by  mistake  delivers  them 
to  the  vendee,  the  sale  is  neverthe- 
less rescinded,  and  the  vendor  may 
bring  trover  for  them  against  the 
vendee.  Litt  and  Another  ▼.  Co^  - 
ley  and  Others.  169 

3.  And  though,  the  vendee  having 
become  a  bankrupt,  the  goods  have 
passed  into  the  hands  of  his  assig- 
nee^,  yet,  inasmuch  as  they  did  not 
come  to  the  possession  of  the  bank- 
rupt  with  the  consent  of  the  true 
owner,,  they  are  not  in    the  order 

and 


TRESPASS. 


VENDOR,  &c. 


745 


and  disposition  of  the  banKrupt 
within  the  statute  21  Jac%  1.  f.  19* 
/•  21.  Litt  and  Another  v.  Cowley 
and  Others.  Page  169 

SUBSTITUTED  CONTRACT, 
See  CovENAifT»  4. 

SUPERSEDEAS. 
And  tee  Rxgula  Genbralis,  2.  . 

The  prothonotary,  making  out  a  writ 
of  tupersedeat  upon  perfecting  bail, 
is  in  future  to  retain  the  order  for 
the  supersedeas f  which  is  exhibited 
to  him  as  his  instructions  for  the 
writ.     Lock  V.  Craddoci.  437 


TENDER. 

1.  Upon  a  bare  covenant  for  the  pay- 
ment of  money,  the  defendant  may 
plead  a  tender.  486 

2.  Whether,  on  a  plea  of  tender,  the 
Defendant's  perpetual  readiness  to 
pay  be  traversable,  qusre*  Johnson 
▼•  Clay.  ib* 

TENEMENT. 

SemhUf  that  the  liberty  for  the  grantee, 
his  friends  and  servants,  of  hawking 
and  hunting,  is  a  tenement,  and 
entailable*  Moore  ▼•  Earl  of  Ply- 
mouth*  614 

TRESPASS. 
1.  Where,  the  Plaintiff  in  his  dedar- 
ation  avers  a  single  act  of  trespass 
Vol.  VII. 


which  the  Defendant  justifies,  there 
can  be  no  new  assignment.  Page  156 

2..  Where  a  Defendant  justifies  a 
trespass  for  preventing  a  tordout 
act  of  the  Plaintiff,  if  the  Plaintiff 
relies  on  a  licence  which  rendered 
his  act  lawful,  he  ought  to  reply 
the  licence.    Taylor  ▼.  Smith.       th* 

S.  It  is  a  direct  tresspass  to  injure  the 
person  of  another  by  driving  a  car- 
riage against  the  carriage  wherem 
such  person  is  dtting,  although  the 
last-mentioned  carriage  be  not  the 
property  nor  in  the  possessbn  of  the 
person  injured.  Hopper  oMd  Wife  v. 
Heeve.  696 

TURNPIKES. 
Sm  Action,  I. 


VARIANCE. 

And  see  Covenant,  1.  ANHxnTT, 
2. 

In  an  action  for  maliciously  stdog  out 
a  commission  of  bankrupt  agamst 
the  Plaintiffs,  surviving  partners  of 
Edmund  Darhy^  as  the  fiict  was, 
an  averment  that  the  commisiioD 
was  superseded,  is  not  proved  by  a 
vnrit  of  supersedeas  to  supersede! 
commission  against  the  Plaintiffs  at 
the  surviving  partners  of  Edwdrd 
Darby.  Matthews  and  Another  ▼• 
Dukinsfin.  599 

(  Vide  last  itan  of  errata.) 

VENDOR  AND  PURCHASER, 
i.  It  is  incumbent  od  the  vendor  of  a 

S  D  leue 


»^ 


746         .  VENDOR,  kc. 

lease  which  contuns  a  restriction 
against  alienationy  to  prove  that  he 
has  obtained  the  lessor's  consent 
to  the  as8i|;nment.  Mason  v. 
Corder.  Page  9 

2*  Under  a  contiiiit  for  the  purchase 
of  the  residue  of  an  old  terniy  a  pur- 
chaser is  AOt  bound  to  accept  a 
similar  new  lease ;  for  the  former 
differs  in  value  from  the  latter^  the 
residue  of  an  old  term  being  in 
certain  respects  more  advantageous. 

ib. 
But  see  Siainet  v.  Morris.  I  Fes*  & 
Beamesf  8«»  that  the  purchaser  of  an 
old  term  is  by  an  implied  term  of  his 
contract  compellablei  in  equity,  to 
indemnify  the  vendor :  wherefore  the 
difference    between    the    remainder 
of  an  old  term  and  a  new  lease, 
in  respect  of   the   covenants,  con* 
sists    rather    in    form    than    sub- 
stance ;  but  in  respect  of  a  con- 
dition in  restraint  of  alienation,  for 
ever  destroyed  by  licence   to  the 
lessee  to  alienate,  the  difference  is 

substantial. 
3«  Where  the  purchaser  at  an  auction 
of  a  reversionary  interest  in  bank 
stock,  upon  failure  of  the  vendor  I 

to  deduce  a  title,  had  recovered 
back  the  deposit  in  an  ;;ction  against 
the  auctioneer,  held  that  he  might 
nevertheless  recover  interest  on  the 

deposit  in  an  action  against  the 
vendor  for  not  completing  his  con- 
tract, under  ao  averment  of  special 
damage  in  the  Plaintiff's  losing,  by 


VENUE. 

money.    Fmrqubar  ▼.  Farley  • 

Page  599 

VENUE. 

1.  Where  an  attorney  has  waved  his 
privilege  to  sue  in  Middlesex^  by 
laying  the  venue  in  another  county, 
he  cannot  avail  himself  of  his  pri* 
vilege  to  amend  by  changing  the 
venue  to  Middlesex.  Lev; is  ene^ 
tffc.  V.  SMIey. .  146 

2«  If  the  Plaintiff  lays  his  action  in 
the  county  of  yf.,  where  no  part  of 
the  cause  arose,  and  the  Defendant 
moves  to  change  it  on  the  usual 
affidavit  that  the  cause  of  action 
arose  in  the  county  of  j&.,  and  not 
elsewhere,  which  the  Plaintiff  fal- 
sifies  by  an  affidavit  that  the  cause 
of  action  partly  arose  in  the  county 
of  Bn  and  partly  in  the  county  of 
C,  the  Plaintiff  may  retain  the 
venue  upon  an  alternative  under- 
taking to  give  material  evidence 
either  in  ^.,  where  the  cause  did 
not  arise,  or  in  C.f  where  it  did 
arise.     PoweH.  Rich.  178 

3.  The  Court  will  not  change  the 
venue  in  an  action  upon  any  written 
instrument ;  the  exception  not  being 
confined  to  promissory  notes  and 
bills  of  exchange.  Morrice  v.  Hur- 
ry and  jinother.  306 

4.  The  venue  may  be  changed  to  a 
city  on  the  usual  affidavit,  after 
which  the  party  may  on  '  motion 
have  a  venire  to  the  sheriff  of  the 
next    adjoining    county.      Bird  v. 


reason     of    the     non-performance,  I      Morse 

tha    interest    and    benefit    of    his    5.  Where    the    venue 


385 
is    laid     in    a 

county 


WARRANT  OF  ATTOiy^EY. 

county  palatine,  anft  after  writ  of 
enquiry  executed,  and  final  judg- 
ment signed,  a  writ  of  error  is 
brought,  and  error  assigned  for 
want  of  an  original,  the  Court  will 
not  amend  the  declaration  by 
changing  the  venue.  MiUington 
V.  Goodmin.  Page  466 


w 


WAGER. 
Sei  Illegal  Contbact. 


WARRANT  OF  ATTORNEY, 

jind  see  Joint  Action,  1 . 

1.  The  omission  to  indorse  a  defeaz- 
ance  on  a  warrant  of  attorney  is  a 
cause  of  censure  on  the  attorney 
who  prepares  it,  but  does  not  avoid 
the  warrant  or  judgment.  Partridge 
V.  Fraser  and  Another*  307 

2.  A  Plainti£F  who,  having  the  joint 
security  of  two  Defendants,  has 
engaged  not  to  proceed  hostilely 
against  the  parties,  unless  he  con- 
ceives there  is  danger  of  their  fail- 
ure, is  at  liberty,  on  the  increase 
of  his  risk  by  the  failure  of  one, 
immediately  to  enforce  his  judgment 
against  the  other.  i3. 

WARRANTY. 
See  Damages,  Measure  of. 


WEST-INDIA  DOCK,  &c.  747 

WASTE  LAND. 
See  EiFiDENCS,  II.  2. 

WEST-INDIA  DDCK-WAR- 
RANTS. 

1.  The  pawnee  <||P  coffees,  lodged  in 
the  IVest'India  Docks  and  entered 
there  in  the  pawnee's  name,  gave 
up  to  the  pawnor  certain  delivery- 
notes  thereof,  called  Dock-warrants, 
having  indorsed  them  with  an  order 
for   the   delivery  of  the   goods   to 

,   in    exchange,    not  for  'casl|^ 

which  he  might  have  had,  but  for  a 
check  for  the  debt  on  the  pawnor's 
banker,  which  check  was  disho- 
noured :  the  pawnor,  having  con- 
tracted to  sell  the  goods  to  the 
Plaintiffd,  received  payment  for 
them,  and  gave  to  the  Plaintiffs 
the  delivery-notCR,  with  the  blank 
above  the  Defendant's  signature 
for  the  name  of  the  person  to  whom 
they  were  to  be  delivered:  Held,  1. 
That  the  Defendant  having  entrust- 
ed the  pawnor  with  his  signature 
to  a  blank,  purporting  to  authorize 
the  delivery  of  the  goods,  and  ena- 
bled him  thereby  to  induce  faith  to 
a  contract  for  the  sale  of  the  goods, 
and  to  obtain  payment  for  them 
from  the  Plaintiff,  it  must  be  con- 
sidered that  the  contract  of  sale  was 
the  Defendant's  contract,  and  the 
payment,  a  payment  to  the  Defend- 
ant.    Zivinger  v.  Samuda.  265 

2.  The  Court,  [Pari  J.  diisentiente,) 
guarded  against  any  inference  that, 
according  to  a  practice  which  has 
obtained  since  the  erection  of  the 

ff^eit. 
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WEST  IN1)IA  DOCK  WARRANTY. 


Weit'India  Docksy  an  indorsement 

on  these  delivery-notes  or  dock- 
wairants  was,  of  itself,  and  with- 
out making  the  wharfingers  parties 
to  the  order,  capable  of  transfer- 
ring any  property   in    the   goods 

therein  described.  .  Page  265 


S.  Whether  X  indorsement  of  the 
delivery-checks  or  warrants  of  the 
JVeit'India  Docks  will  pass  the 
property  in  the  goods  therein-men- 
tioned. Lucas  v.Dorrieu*  PagiWS 

WITNESS, 
See  Evidence,  I. 
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